Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


V'.: 


i* 


ir- 


r 


LTD 


f 


/•• 


y. 


AN 


Index-Disrest 


OK 


BALLARD'S 

Law  of  Real  Property 


VOLUMES    I-XII 


BMESRSON  B.  BALLARD 

EDITOB  OF 

"Ballard's  Law  of  Rbal  Property,"  "Debd  Forms  Annotated,** 
AND   Onb   of  tbb   Authors  of  ''Ballards'  Indiana   Law   of 
Rbal  Property,  "  "Ballards'  Kentucky  Law  of  Real  Prop- 
erty;" AND  Ballards'  Ohio  Law  of  Real  Property." 


CHICAGO,  ILL. 

T.  H.  FLOOD  &  CO. 

1910 

I 


ooftbiohted,  1910 

By 
T.  H.  Flood  ft  Oo. 


INTRODUCTORY 


The  fact  that  the  first  twelve  volumes  of  Ballard's  Law  of 
Real  Property  contain  citations  to  more  than  70,000  cases  has 
made  the  need  of  some  more  comprehensive  key  to  their  con- 
tents apparent  to  every  user  of  this  set  of  books.  To  supply 
this  need  is  the  purpose  of  this  voltune. 

The  volumes  covered  being  condensed  epitomes  of  decisions 
rendered  the  ordinary  system  of  indexing  inadequate,  and  at 
the  same  time  precluded  the  full  adoption  of  the  digest  method 
as  that  would  have  resulted  in  an  abbreviated  reprint  of  the 
bocJcs  themselves,  and  thus  have  made  it  impossible  to  bring 
this  work  within  any  reasonable  compass.  We  have  avoided 
these  difficulties  by  a  combination  of  the  available  features  of 
both  indexing  and  digesting,  and  accordingly  have  designated 
this  bode  as  an  Index-Digest. 

In  so  far  as  possible  the  text  is  grouped  under  general 
comprehensive  titles,  printed  in  large  type,  and  to  these  appro- 
priate cross  references  are  made  from  all  other  topics  to  which 
any  inquirer  might  direct  his  search.  The  matter  under  all 
important  general  topics  is  classified  and  arranged  in  accord- 
ance with  a  comprehensive  analysis  of  the  subject,  which  analy- 
sis is  printed  immediately  after  the  topic  head,  with  divisions 
and  subdivisions  properly  numbered  and  designated.  To  this 
analysis  the  searcher  should  give  close  attention,  and  keep  con- 
stantly in  mind  the  topical  arrangement  of  the  subdivision 
which  he  is  consulting,  as  the  full  meaning  of  many  of  the 
condensed  statements  in  the  text  is  made  clear  only  by  refer- 


ence  to  the  wording  of  the  division  and  subdivision  under  which 
they  are  classified  and  arranged. 

This  volume  has  been  prepared  by  an  original  page  by  page 
examination  of  the  twelve  volumes  of  Ballard's  Law  of  Real 
Property.  The  text  of  it  contains  more  than  nineteen  thousand 
distinct  statements,  while  the  index  heads  and  the  subdivisions 
embraced  in  their  analysis  represent  more  than  two  thousand 
additional  heads.  Absolute  accuracy  in  the  preparation  and 
classification  of  so  voluminous  an  amount  of  matter,  saying 
nothing  of  the  multitudinous  mass  of  figures  embraced  in  the 
references,  is  not  to  be  expected.  To  an  indulgent  profession, 
whose  confidence  we  have  enjoyed  so  many  years,  we  only  can 
say  that  we  have  performed  our  work  with  patience  and  care*, 
and  now  send  it  forth  with  full  confidence  that  it  greatly  will 
enhance  the  usefulness  of  that  publication  to  which  we  have 
given  so  many  years  of  toil.  Emerson  E.  Ballard. 

Crawfordsville,  Indiana, 
January,  1910. 
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I.     IN   GENERAL. 

Compilation  of  the  statutory  pro- 
vlsions  of  the  seyeral  states  and 
territories  regnilating  the  prepara- 
tion and  furnishing  of  abstracts  of 
title,  and  prescribing  the  duties 
and  liabilities  of  persons  engaged 
in  that  work. 

6:24-45;  7:2;  8:2;  12:571. 

Legal  knowledge  required  of  ab- 
stracter. 
6:3. 

Measure  of  recovery  by  abstract- 
er bringing  abstract  down  to  date. 
11:2. 

11.     FURNISHING    AND    OWNER- 
SHIP. 

Who  must  furnish  abstract. 
6:14. 


Time  of  delivering  the  abstract. 
6:15. 

EiXamination  of  abstract  and  re- 
moval of   defects  in  the  title. 
6:16. 

Ownership  of  abstract. 
6:18. 

Requiring  abstract  of  title  from 
parties   to  real  actions — Statutory 
provisions  compiled  and  construed. 
6:20. 

III.     ESSENTIALS     AND 
CIENCY. 


SUFFl 


Definition  and  purpose  of  an  ab- 
stract of  title. 
6:1. 

What  an  abstract  should  contain. 
2:4;   6:2,  3. 

What  abstracts  should  show  in 
regard  to  legal  proceedings  result- 
ing in  a  deed. 
10:1. 

Period  for  which  title  should  be 
shown. 
6:4. 

Sufficiency   of   abstract   between 
vendor  and  yendee. 
6:17. 

Duty  of  abstracter  as  to  search- 
ing of  records. 
6:3. 

Abstract  of  the  indexes  of  the 
records  as  a  compliance  with  a 
vendor's  contract  to  furnish  "a 
'search'  truly  showing  the  condi- 
tion" of  his  title. 
7:1. 
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ABSTRACTS  OF  TITLE,  IV— VI. 


IV.     LIABILITY    OF    ABSTRACT- 
ER   FOR    NEGLIGENCE. 

Nature  of  liability  of  abstriacters. 
6:5. 

To  whom  an  abstracter  is  liable 
for  his  errors. 

4:2;     6:11;     7:1;     8:1;     10:1; 
11:2;    12:571. 

Liability  of  abstracter  for  negli- 
gence, fraud,  or  mistake. 
2:4;   6:6. 

Liability  for  failure  to  note  Judg- 
ment   from  ^hich    an    appeal    is 
pending. 
11:2. 

Liability  of  public  officer  making 
examination  of  records  with  refer- 
ence to  titles. 
3:2;    6:9. 

Limiting  liability  of  abstracter. 
6:8. 

Liability  of  abstracter — Measure 
of  damages. 
6:7. 

Action  against  abstracter — ^When 
statute  of  limitation  begins  to  run. 
3:2;   6:18. 

Action  against  abstracter^— What 
complaint  must  show. 
6:12. 

Action     against    abstracter^— Ac- 
tion not  barred  by  fact  that  plain- 
tiff has  other  remedies. 
6:12. 

Action     against     abstracter — ^De- 
fenses. 
6:12. 


Action    against    abstracter — Evi* 
dence  and  presumptions. 
6:12. 

Action  on  statutory  boild — What 
must  be  shown. 
5:1. 

Action  on  statutory  bond — Sure- 
ties not  released  by  extension  of 
time  granted  by  yendee  to  yendor 
to  make  good  his  covenants. 
8:1. 


V.     EXAMINATION    OF   AB- 
STRACT. 

Duty  and  liability  of  attorney  ex- 
amining an  abstract. 
6:10. 

Negligence  of  attorney   examin- 
ing abstract — Liability  of  firm   of 
which  he  is  a  member. 
12:571. 

Liability  of  attorney  employed  to 
examine  abstract,  extends  only  to 
his  employer. 

8:1. 
Attorney  employed  to  examine 
title  preparatory  to  his  client  mak- 
ing loan — Not  liable  for  loss  re- 
sulting from  subsequent  confession 
of  Judgment. 

9:1. 

VI.     ABSTRACTS  IN   PLEADINGS 
AND   AS    EVIDENCE. 

Effect  of  rule  of  court  requiring 
party  to  set  out  abstract  of  title. 
11:512. 
For  what  purposes,  admissible  in 
evidence. 

2:4;   6:19;  12:571. 

Not  admissible  for  the  purpose 
of   proving  title. 
2:4. 

Use    of   to    supply    lost    or    de- 
stroyed records. 
6:19;    7:2. 

Admissible  to  show  that  the  ab- 
stract  furnished    did   not   disclose 
such    title    as    vendor    agreed    to 
convey. 
2:4. 

Illinois  statute  construed — ^Ad- 
missibility of  abstracts  in  evi- 
dence. 

4:3;   6:19. 

Texas     statute     construed  —  Ab- 
stract books  as  evidence. 
6:2. 

Texas     statute     construed  —  Ad- 
missibility  of   abstract   to    supply 
lost  record. 
7:2. 

Texas  statute  construed  —  Ad- 
missibility in  evidence  of  printed 
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Yolume  of  "Abstract  of  Texas  by 
Land  Title. ' 
7:2. 

Texas  statute  amended. 
9:1. 

VIL     RIGHT   OF   ABSTRACTER 
TO    USE    PUBLIC    RECORDS. 

Right  of  abstracter  to  use  public 
records  for  the  purpose  of  com- 
piling abstracts  of  title. 

2:1-3;   3:1;   4:1;   6:21.  22;   7:2. 

Power  of  officer  to  regulate  tbe 
use  of  records  or  charge  fees. 
6:23. 

An  abstracter's  right  to  inspect 
records  may  be  enforced  by  man- 
damus. 
1:461. 


ACCRETION   AND 
ALLUVION. 

See  Waters,  IV,  g. 


ACKNOWLEDGMENTS. 


I.  NECESsmr    of    aitd    who    mat 

MAICE. 

II.  Who  mat  taek. 
a.  In  general. 

b    Persons  who  can. 
e.  Persons  who  can  not 

III.  Cebtificatb    of    acknowleoo- 

MENT. 

a.  In  general. 

1.  Liability    of   officer. 

b.  Form  and  sufficiency. ' 

1.  In  general. 

2.  A9  to  i>articular  matters. 

3.  Things    which    will    invali- 

date. 

4.  Things    which   will    not   In- 

validate. 

5.  Law   by   states. 

c.  Married  woman's  acknowledg- 

ment. 

d.  Amendments  and   corrections. 

e.  Conclusiveness  of. 

1.  In  general. 

2.  Contradiction    of    certificate 

by  officer. 

3.  Presumptions     and     burden 

of  proof. 

4.  Degree  of  proof  required. 

f.  Curing  defective. 


I.     NECESSITY  OF  AND  WHO 
MAY    MAKE. 

Attestation  and  acknowledgment 
defined  and  distinguished. 
2:19. 

Purpose  of  acknowledgment. 
7:16. 

Acknowledgment,   not  necessary 
to  the  validity  of  a  conveyance. 
1:464;  2:18;  3:23;   4:24;  5:16; 
6:58;  7:16;  8:18;  9:17. 

Under     Rhode     Island     statute, 
grantor  may  be  compelled  to  ac- 
knowledge deed. 
4:24. 

Equity  will  not  compel  acknowl- 
edgment  when   execution    can   be 
proved  by  subscribing  witness. 
9:17. 

Under    Illinois    statute,    a    con- 
tract with  a  railroad  company  re- 
leasing damages  to  property  may 
be  acknowledged. 
7:16. 

In     Texas,     wife's    acknowledg- 
ment not  necessary  to  pass  title 
of  husband  where  she  has  no  sepa- 
rate estate  in  the  land. 
8:23. 

Statutory    provision    as    to   who 
may  make  acknowledgment  of  in- 
strument executed  by  corporation, 
mandatory. 
11:20. 

Deed  by  husband  and  wife  to  his 
lands    must   be    acknowledged    by 
him. 
9:17. 

Married  woman  executing  mort- 
gage In  blank,  and  authorizing  hus- 
band to  Insert  description  of  prop- 
erty —  Acknowledgment  by  her 
held  not  necessary. 
2:18. 

Massachusetts   statute  —  Author- 
ity   of    husband    to    acknowledge 
wife's   deed  of  her   separate   real 
estate. 
5:16. 


ACKNOWLEDGMENTS,  II,  a— c. 


Acknowledgment  of  town  plat  by 
an  attorney  in  fact. 
2 : 505. 

11.     WHO     MAY    TAKE, 
a.     In  general. 

Where  an  officer  having  author- 
ity to  take  acknowledgments  is  al- 
lowed to  have  a  deputy,  acknowl- 
edgments may  be  taken  by  the  lat- 
ter in  the  name  of  his  principal. 
3:19;   7:17;   8:18. 

Deputy  appointed  without  statute 
authorizing  his  appointment. 
2:18. 

Instruments     executed     to     cor- 
porations. 

5:18;    6:59;    7:18;    8:19;    9:19; 
10:15;   11:17;  12:2,  44. 

Instruments  executed  to  banks. 
7:18;   8:19;    9:19;    10:15;    12:2. 

Authority   of    officer    in    foreign 
country — Meaning     of     the     word 
"consul." 
9:18. 

U.    S.    statutes — Jurisdiction    of 
consul   of    United    States   to    take 
acknowledgments. 
7:17. 

Authority  conferred  upon  officer 
by  two   statutes — Effect  of  repeal 
of  one. 
4:18. 

Statutes  stated  and  construed. 
5:17;  12:2. 

b.     Persons  who  can. 

A  de  facto  officer  may  take  an 
acknowledgment. 
2:18;   11:17. 

Relationship  of  officer  to  parties 
does  not  disqualify  him. 
1:464;   8:18. 

Interested    pcurty    may   take    ac- 
knowledgment   where    lie    Is    the 
only  officer  in  the  county  author- 
ized to  take  acknowledgments. 
3:19. 


An  attorney  of  the  mortgagee 
may  take  an  acknowledgment  of 
the  mortgage. 

5:17. 

Notary,  not  disqualified  to  take 
acknowledgment   of    mortgage    be^ 
cause  he  acted  as  agent  in  obtain- 
ing the  money. 
3:19;   11:17. 

Beneficiaries  in  a  deed  of  assign- 
ment for  the  benefit  of  creditors. 
5:17. 

Husband  may   take  acknowledg- 
ment of  deed  to  his  wife. 
5:17. 

Deed  to  several  grantees  convey- 
ing a  fractional  interest  to  each  of 
them,  acknowledged  by  the  grantor 
before  one  of  them,  is  good  as  to 
all  except  the  interest  of  such 
grantee. 
6:58. 

c.     Persons  who   can   not. 

A  party  to  the  instrument  can- 
not take  an  acknowledgment  there- 
of. 

1:464;  3:19;   4:18;   7:17;  8:18; 
11:17. 

Acknowledgment       cannot       be 
taken  by  one  Interested  in  a  trans- 
action. 
5:17. 

Such  an  acknowledgment  is  held 
valid  where  the  Interest  is  not  dis- 
closed on  the  face  of  the  instru- 
ment. 
8:18. 

Trustee  in  deed  of  trust. 
1:464;   12:2. 

Married    woman    cannot    annul 
deed  of  trust  solely  on  ground  that 
acknowledgment  was  taken  by  the 
trustee. 
9:18. 

Beneficiary     in     conveyance     to 
trustee. 
1:464. 

Preferred    creditor    in    a    trust 
deed. 
8:19. 


ACKXOWLBDQMBNTS,  III.  a— b.  2. 


Managing  accent  of  a  building 
and  loan  association  wbo  is  a 
stock  holder  therein  and  receives 
a  percenta^^e  of  Its  earnings  as 
compensation,  cannot  take  ac- 
knowledgment of  a  mortgage  ex- 
ecuted to  it. 
6:59. 

The  owner  of  a  note  secured  by 
a  mortgage  given  to  another  can- 
not take  its  acknowledgment. 
10:15. 

Surety  on  a  note  for  whose  pro- 
tection the  mortgage  is  made  to 
the  payee. 

8:18. 

Particular  cases. 
11 :  17. 

III.     CERTIFICATE    OF 
ACKNOWLEDGMENT. 


a.     in  general. 

Does    officer    act    Judicially 
ministerially. 
5:17. 


or 


Validity    of    acknowledgment    is 
determined  by  statute  in  force  at 
time   of  execution  of  instrument. 
1 : 464. 

An  officer  cannot  properly  certi- 
fy the  acknowledgment  of  the 
maker  of  the  instrument  to  whom 
he  does  not  disclose  his  official 
character  and  who  at  the  time 
denies  the  binding  force  of  the 
contract,  although  he  admits  the 
signing  of  it. 
9:18. 

Court  cannot  compel  officer  to 
add  to  an  instrument  a  certificate 
of  its  acknowledgment  which  was 
omitted  through  ignorance  of  him- 
self and  the  parties. 
3:23. 

Date    of     acknowledgment     pre- 
vails over  date  of  the  deed. 
1:464. 

1.    Liability  of  officer. 

Liability   of   officer   for    mistake 
In  identity  or  false  certificate. 
12:5. 


Officer    liable   on    his    bond    for 
false  statement  in  regard  to  mat- 
ter  concerning  which   the   statute 
requires  him  to  make  a  statement. 
3:23. 

An  officer  who  is  deceived  into 
certifying  a  wife's  acknowledg- 
ment to  a  forged  deed  is  liable  to 
a  bona  fide  purchaser  injured 
thereby. 
11:22. 

b.     Form    and    sufnoiency. 

1.    In  general. 

The  certificate  should  state  the 
fact  of  the  acknowledgment  and 
by  whom  made,  and  must  show 
a  compliance  with  the  law  by  a 
specific  statement  of  the  facts  con- 
stituting a  valid  acknowledgment 
2:19. 

Substantial  compliance  with  stat- 
utory   requirements    is    necessary, 
I  but  that  is  sufficient. 
1:464;    2:19;    8:20. 

Deed    by    corporation,    not    ac- 
knowledged   according    to    statute, 
good    against    its    subsequent    as" 
signee  in  bankruptcy. 
9:17. 

Instrument  executed  by  husband 
for  himself  and  as  an  attorney  in 
fact    for    his    wife — Sufficiency    of 
certificate   of   acknowledgment. 
4:19. 

The  instrument  may  be  resorted 
to,  to  support  the  certificate. 
3:23. 

2.    As    to    particular    matter b. 

Designation    of   Jurisdiction   and 
title  of  officer. 
3:20. 

If  certificate  states  officer's  offi- 
cial    character,     such    designation 
need  not  follow  his  signature. 
4:19. 

As  to  designation  of  person  and 

officer  s  knowledge  of  his  Identity. 

2:19;  9:20;  10:16;  11:20;  12:4. 


ACKNOWLEDGMENTS,   III,  b.  3.   \. 


II 


Statement  in  certificate  tliat  per 
son  named  "personally  appeared 
is  in  compliance  with  statute  re- 
quiring certificate  to  show  that  the 
party  Is  "personally  known"  to  the 
officer. 
3:20. 

Certificate  of  one  executing  in- 
strument for  corporation,  when 
taken  in  connection  wlUi  the  In- 
strument, must  show  his  authority 
to  9.ct. 
5:19. 

Sufficiency   of   particular   certifi- 
cates In  such  cases. 
7:19. 

Recitals  In  acknowledgment  of 
Instrument  by  officer  of  corpora- 
tion. 

11:20. 

Statement  of   expiration   of   no- 
tary's commission. 
12:4. 


3.    Things  which  toill  invalidate. 

Acknowledgment    taken    out    of 
officer's  Jurisdiction. 
4:22. 

Acknowledgment  taken  in  a  foi- 
eign    country   without   statute   au- 
thorizing it 
6:68. 

Failure  of  officer   to   state  that 
party   is   personally   known  to  be 
the  person  named. 
3:20. 

Signature  of  certificate  by  officer 
after  death  of  grantor. 
9:17. 

An  acknowledgment  taken  by  an 
officer  disqualified   on   account   of 
interest,  is  a  nullity. 
3:19. 

Certificate  held  void  where  the 
name  of  the  party  making  the  ac- 
knowledgment  and    the    name   of 
the  officer  taking  it  were  the  same. 
6:59. 


4.    Things  which  Witt  not 
invalidate. 

Double    official     de&lgnatlon    of 
officer. 
12:4. 

An  error  which  is  self-correcting. 
7:19. 

Mere    irregularity    does    not   in- 
validate. 
9 :  20. 

Clerical  error  in  date  of  certifi- 
cate. 

11:20. 

Variance   In    the   spelling   of    a 
name. 
3:20. 

Certificate  good   without  a  seal 
where    officer   is    not   required    to 
have  a  seal. 
6:68. 

Certificate  otherwise  regular,  not 
invalidated    by    officer    signing   as 
"special  deputy." 
2:19. 

Acknowledgment    taken    in    one 
county    by    a    notary    of    another 
county. 
3:19. 

Failure  of  officer  to  certify  that 
grantor  executed  the  deed  for  the 
purpose  expressed. 
1:464. 

OmisBlon   of    date    when    it   ap- 
pears  that  instrument  was  dated, 
executed,     and    recorded     on     the 
same  day. 
5:19. 

Use    of    word    "he"    Instead    of 
"they"  in  case  of  acknowledgment 
of  deed  by  husband  and  wife. 
11:20. 

Omission,  or  erroneous  state- 
ment by  officer  of  the  name  of  the 
county. 

3:20;   5:19;   11:20. 
Omission    of    name    of    county 
where     the    certificate    designates 
the  officer  as  being  such  officer  for 
a  certain  town.. 
7:19. 
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Omission    of    the    name    of    the 

state    where    certificate   is    taken 

r.ay  be  supplied  by  recitals  in  the 

officer's   seal  required   by  statute. 

2:19. 

Statement  of  venue  by  giving 
the  name  of  an  officer's  state,  held 
sufficient  where  the  court  had  Judi- 
cial knowledge  of  his  official  char- 
acter, and  of  his  term  of  office. 
8:20. 

The  effect  of  a  certificate  regu- 
lar in  form  is  not  impaired  by  the 
fact  that  the  acknowledgment  was 
taken  before  the  completion  of  the 
deed  in  minor  details. 
3:20. 

An    acknowledgment    taken    on 
Sunday  is  not  void. 
1:19. 

A  deed  may  be  acknowledged  on 
the   22nd  of  February  although  a 
legal   holiday. 
1:19. 

Acknowledgment    taken    by    no- 
tary  public   ineligible   to   appoint- 
ment   cannot    be    impeached    col- 
laterally. 
3:19. 

An  acknowledgment  taken  by  a 
woman  commissioned  as  a  notary 
public,      although      ineligible,      is 
valid. 
7:17. 

5.    Law  hy  states. 

Statutory  provisions  and  deci- 
sions of  the  several  states  com- 
piled, concerning  who  may  take 
acknowledgments  and  the  form, 
sufficiency  and  validity  of  certifi- 
cate  of   acknowledgment. 

Alabama. 

1:57;  2:133;  3:181;  5:162; 
7:147;  8:155;  9:146;  10:132; 
11:18. 

Arizona. 

1:58;    10:133;   11:18. 

Arkansas. 

1:59;  2:134;  3:182  .4:156; 
5:163;  6:190;  10:134. 


California. 
1:60;      2:135;      3:183;      4:157; 
5:164;    7:148;    8:156;    9:147; 
11:18. 

Colorado. 
1:61;     3:184;     6:191;     10:135; 
11:18. 

Connecticut 
1:62;      4:158;     5:165;      6:192; 
8:157;   10:136;   11:18;    12:70. 

Delaware. 
1:64;  5:166. 

Florida. 

1:65;    2:136;   3:185;   8:158. 

Georgia. 

1:66;  2:137;  3:186;  4:159; 
6:193;  7:149;  8:159;  9:148; 
10:137;   11:20. 

Idaho. 

1:67;    6:59,  194;    7:150;   8:160. 

Illinois. 
1:68;      4:160;      5:167;      7:161; 
8:161;    9:149;    10:138;    11:18. 

Indiana. 
1:69;  7:162. 

Iowa. 

1:70;  2:138;  3:187;  5:168; 
9:150. 

Kansas. 

1:71;    11:18. 

Kentucky. 

1:72;   3:188;   7:153. 

Louisiana. 
1:73;  5:169;  9:151. 

Maine. 

1:74;    3:189;    11:18. 

Maryland. 
1:75. 

Massachusetts. 
1:76;      5:170;      7:154;      8:162; 
12:4. 


Michigan. 
1:77;      2:139; 
8:163;  9:162. 


8:190;      4:161; 
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Minnesota. 
1:78;      4:162;      5:171;      6:195; 
8:164;  10:139;  11:18. 

Mississippi. 
1:79;   12:4. 

Missouri; 
1:80;      3:192;      6:196;  .  7:155; 
8:165. 

Montana. 
1:81;  6:197. 

Nebraska. 

1:82;    2:19,  140;    3:193;   5:172; 
6:198;    7:156;    8:166;    12:4. 

Nevada. 
1:83. 

New   Hampshire. 
1:84. 

New  Jersey. 

1:85;      4:163;      5:173;      6:199; 
9:153;  10:140;  11:18;  12:4. 

New  Mexico. 
1:86;  6:200;  8:167. 

New  York. 
1:87;      3:194;      4:164;      6:201; 
9:154;    10:141;    11:18. 

North  Carolina. 
1:88;      3:195;      6:202;      7:157; 
9:155;  10:142;  11:20. 

North  Dakota. 

4:165;     5:174;     6:203;     7:158; 
8:168;  9:156;  10:143;  11:18. 

Ohio. 

1:90;      5:175;      6:204;      7:159; 
10:144;  11:18. 

Oklahoma. 

1:91;    5:176;   8:169;    10:145. 

Oregon. 
1:92;      2:142;      6:205;      8:170; 
9:157;  11:18. 

Pennsylvania. 

1:93;       4:22:       5:177;      9:158; 
10:146;    11:18. 

Rhode  Island. 
1:94. 


South   Carolina. 
1:95;    6:206;    7:160;    9:159. 

South  Dakota.    . 
6:161;    8:171;    10:147;    11:18. 

Tennessee. 
1:87;    6:207;   7:162;   8:172. 

Texas. 

1:98;  2:19,  143;  3:196;  5:178; 
6:208;  7:163;  8:173;  10:148; 
12:4. 

Utah. 
1:99;  9:160;  11:18. 

Vermont. 
1:100. 

Virginia. 

1:101;  2:144;  3:197;  4:166; 
6:209;  8:174;  9:161;  11:18. 

Washington. 
1:102;     2:145;     6:210;     8:175; 
9:162;   10:149. 

West  Virginia. 
1:103;     2:146;     7:164;     8:176; 
12:4. 

Wisconsin. 
1:104;    2:147;    4:167;    5:179. 

Wyoming. 

1:105;  4:168;  6:211;  8:177; 
11:18. 

0.     Married    woman's    acknowledg- 
ment. 

Statutory  requirements  must  be 
complied  with. 
3:465. 

Substantial       compliance      with 
statute,  sufficient. 
6:60. 

Necessary       requirements       not 
shown   by  the  certificate  will   not 
be  presumed  to  have  been  done. 
6:60. 

If  separate  and  private  examina- 
tion is  required,  it  must  be  shown 
by  the  certificate. 
2:19. 

Necessity     of     wife     being     ex- 
amined apart  from  her  husband. 
12:6. 
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Private     examination     may     be 
made  by  an  officer's  deputy. 
11:22. 

Failure  of  officer  to  explain  in- 
strument. 

9:22;    12:6. 

Statute  requiring  wife  to  ac- 
knowledge, on  private  examina- 
tion, that  she  executed  the  instru- 
ment "freely,  without  any  fear, 
threats  or  compulsion  of  her  hus- 
band"— Mere  omission  of  the  word 
"freely"  does  not  vitiate  certifi- 
cate. 

10:18. 

Conclusiveness  of  certificate. 
7:21;   8:23;    11:21;   12:6. 

Defective  certificate  may  be  re- 
form t-d    when    acknowledgment    in 
fact  was  correctly  made. 
6:60. 

An  iuTalid  acknowledgment  may 
be  cured  by  new  acknowledgment 
made   according  to  law. 
4:22. 

Particular  certificates  held  suili 
cient. 

5:22;     11:22;     12:6. 

d.     Amendments    and     corrections. 

A     certificate    fatally     defective 
when  made  cannot  be  subsequent- 
ly amended  by  the  officer  so  as  to 
bind  the  parties. 
2:14-17. 

Officer     cannot     sign    certificate 
after  expiration  of  his  term. 
2:17. 

Officer  has  no  power  to  amend 
his  certificate  after  delivery  of  the 
instrument. 

3:23;  8:21. 

Mistakes    made   by    acknowledg- 
ing officer  may  be  explained  and 
corrected  by  proper  proof. 
2:17. 

Tennessee     statute     construed — 
Correction    of    certificate   of    mar- 
ried woman's  acknowledgment. 
9 :  22. 


e.    Conclusiveness  of. 
1.    In  aeneral. 

In  the  absence  of  fraud  or  im- 
position participated  in  by  the 
grantee,  a  certificate  of  acknowl- 
edgment is  conclusive  of  the  factb 
therein  stated. 

1:464;   3:21;   4:20;   6:20;   6:58; 
7^20,   21;    8:22. 

The  fraud  must  be  that  of  the 
conveyee  or  his  agent. 
5:20. 

Ck>nclusiveness  of  certificate  or 
acknowledgment  by  married  wom- 
an. 

7:21;    8:23;    11:21;    12:6. 

Not  conclusive  under  statute  of 
Missouri. 
2:20. 

It  does  not  tend  to  establish  the 
existence   of   other   facts. 
4:20. 

Certificate   not   conclusive   as   to 
mental   capacity   of   party   making. 
4:20;  11:21. 

A   certificate   entitling   the   deed 
to    record,    does    not    conclusively 
establish  its  execution  as   against 
an   adverse   claimant. 
8:22. 

Party  cannot  contradict  to  detri- 
ment of  bona  fide  purchaser. 
2:20. 

Construction    of    statute    author- 
izing contradiction  of  certificate. 
2:20. 

2.    Contradiction   of   certificate    hy 

officer. 

An    officer    cannot    impeach    his 
own  certificate. 
2:20;  4:20. 

Officer  may  Impeach  his  certifi- 
cate to  the  extent  of  showing  that 
he  knew  that  the  Instrument 
fraudulently  Included  a  tract  of 
land. 
7:20. 

Where  the  officer  is  permitted  to 
contradict  his  certificate,  his  testi- 
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mony  is  entitled   to  little  weight. 
11:21. 

3.    Presumptions    and    "burden    of 

proof. 

In  case  of  a  contest,  a  certificate 
of  acknowledgment  standing  alone 
supported  by  the  presumption  that 
It  states  the  truth,  although  by  the 
terms  of  the  statute  It  "is  not  con- 
clusive," Is  sufficient  Lo  carry  the 
case  to  the  Jury. 
5:20. 

Certificate  raises  a  presumption 
of  its  execution  as  stated  therein. 
7:20. 

Acknowledgment  presumed  to  be 
taken    within    the    limits    of    the 
officer's  jurisdiction. 
2:20. 

Presumption    that    public    officer 
performs  his  duty  applies  to  sup- 
port certificate. 
1:464. 

Person     impeaching     certificate 
has  burden  of  proof. 
1:464. 

4.    Degree    of   proof   required. 

Certificate  in  proper  form  can  be 
Impeached  only  by  clear,  convinc- 
ing and  satisfactory  proof  that  it 
is  false  and  fraudulent. 

3:21;    5:20;    6:58;    8:22;    9:21; 
11:21. 

A    bare    prepond^anoe    of    evi- 
dence is  not  sufficient. 
5:20;    8:22. 

Some  cases  hold  thr»t  the  proof 
must  be  made  beyond  a  reasonable 
doubt. 

5:20;  8:22. 

Certificate  cannot  be  impeached 
by   unsupported  testimony  of  per- 
son making  the  acknowledgment 
9:21;  10:17;  11:21. 

Certificate    may    be    avoided   by 
parol  evidence  showing  its  falsity. 
2:20;^  12:5. 


Where   the   evidence   is  conflict- 
ing,   the    officer's    certificate    will 
stand. 
11:21. 

Sufficiency   of  evidence   to   over- 
come certificate. 
12:5. 


f.     Curing  defective. 

Statutes  curing  defective  ac- 
knowledgments, and  construction 
thereof. 

4:23;   6:61;   8:20;   9:20;   10:16; 
11:18,  19;  12:3. 

A     statute    validating    acknowl- 
edgments     cannot      affect      prior 
vested   liens. 
11:359. 


ACTIONS. 

See  Real  Actions. 


ADEMPTION. 

See  Wills,  VI,  6. 


ADOPTED  CHILDREN. 

See  I>escent,  III,  c. 


ADVANCEMENT. 

See  Descent,  VI. 


ADVERSE   POSSESSION. 


I.  Natube  and  bequisiteb. 
a.  In  general. 

1.  Claim  of  adverse  possession 

and  notice  to  owner. 

2.  Hostility    and    notoriety    of 

possession. 

3.  Permissive   possession. 

4.  Occupancy  and  enclosure. 

5.  Payment  of  taxes. 
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6.  Acts  held  sufficient  to  consti- 

tute adverse  possession. 

7.  Acts  held  Insufficient  to  con- 

stitute adverse  possession, 
b.  Ck)lor  of  title. 

1.  Necessity*  and  sufficiency.  In 

general. 

2.  Instruments  sufficient  as  col- 

or of  title. 

3.  Instruments    Insufficient   as 

color  of  title. 

II.  Between  PABncuLAB  febsozts. 

a.  In  general. 

b.  Co-tenants  and  Joint  owners. 

c.  Grantor  and   grantee— Vendor 

and  vendee. 

1.  In  general. 

2.  Grantor   continuing   In    pos- 

session. 

d.  Donor  and  donee. 

e.  Husband  and  wife. 

f.  Landlord  and  tenant. 

g.  Life     tenant    and    remainder 

man. 
h.  Mortgagor  and  mortgagee. 
1.  Parental  and  trust  relations. 
J.  Widow  and  heirs. 

III.  EXTEKT  OF  POSSEBSIOZr. 

a.  In  general. 

b.  Constructive  possession. 

c.  Under  color  of  title. 

d.  Without  color  of  title. 

IV.  iNTEBBUFnON,  OB  BBEAKINQ   OOlf- 

TINUITY  OF  POSSESSION. « 

a.  In  general. 

1.  Things  which  will. 

2.  Things,  which  will  not. 

b.  Absence  or  legal  disability. 

V.  Tacking  successive  possessions. 

a.  In  general. 

b.  Possessions    which     may     be 

tacked. 

c.  Possessions  which  can  not  be 

tacked. 

d.  Transfer  of  possession. 

VI.  Title  bt  advebse  possession. 

a.  In  general. 

b.  Time  necessary  to  confer  title. 
1.  Law  by  states. 

c.  Character  of  title  acquired. 

d.  Who  may  acquire  title  by. 

e.  What    property    may    be    ac- 

quired. 

f.  Title  by  payment  of  taxes. 

VII.  Advebse  possession  of  public 

pbopebtt. 

a.  In  general. 

b.  Government  lands. 


VIII.  Pboof  of  advebse  possession. 

a.  Burden  of  proof  and  presump- 

tions. 

b.  Admissibility  of  evidence. 

c.  Sufficiency  of  proof. 

IX.  Sale  of  land  advebselt  held. 

a.  Validity  and  effect. 

b.  Kentucky  statute. 


Establishing  boundaries  '  by.  See 
Boundaries  and  Description,  IV.  c. 

Limitations.  See  Statute  of  Limi- 
tations. 


I.     NATURE     AND     REQUISITES. 

a.     In  general.  - 

Adverse  possession  defined. 
1:23. 

Elements  necessary  to  constitute 
adverse  possession. 
1:23;  5:29. 

What    constitutes    adverse    pos- 
session, discussed. 
4:25. 

The  possession  must  be  actual, 
exclusive,  open,  notorious,   contin- 
uous and  under  claim  of  right. 
3:24,    44;     5:23;     6:62;     7:22; 
.8:24;   9:23;    11:23. 

What   Is    meant   by   actual    pos- 
session. 
2:22. 

Land  must  be  subject  to  the  will 
of  the  claimant. 
1:586. 

Knowledge  by  the  possessor  that 
his  title  Is  defective  does  not  pre- 
vent his  possesision  being  adverse. 
1:27. 

Two  persons  in  possession  under 
different  and  hostile  rights — Law 
favors  party  having  title. 

1:465. 

6:24-45;    7:2;    8:2;    12:571. 

Two  or  more  persons  in  posses* 
slon  under  separate  conveyances — 
Possession  will  be  treated  as 
being  In  him  who  has  the  better 
Utle. 
3:45. 
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Possession  may  be  continued  by 
the  party,  his  agents,  or  servants. 
2:22. 

Possession     may      be     adverse, 
though  the  original  entry  and  pos- 
session   thereunder    were   by    mis- 
take. 
2:22. 

What  constitutes  adverse  posses- 
sion  when  there  is  no  actual  oc- 
cupancy. 
9:24. 

What  constitutes  adverse  posses- 
sion of  land  covered  by  water. 
9:24. 

What  constitutes  adverse  posseb- 
sion  as  against  the  owner  of  min- 
erals. 
7:29. 

What  constitutes  adverse  posses- 
sion of  a  burial  lot. 
3:26;  5:33;  9:40. 

Necessity  of  good  faith  on  the 
part  of  the  claimant,  discussed. 
4:25;    5:30;    11:26. 

Rule  in  Nebraska. 
6:70. 

Adverse  use  of  a   water  course 
during  certain  months  of  the  year 
may  give  right  to  an  easement. 
5:33. 

Acts   which   will  estop   claimant 
from    asserting    title    by    adverse 
possession. 
11:36. 

Possession   under   deed   of   mar- 
ried man  in  which  his  wife  does 
not   join — Not   adverse   as   to   her 
Inchoate  Interest. 
3:25. 

Continuity  of   possession   neces- 
sary. 

12:17. 

Possession   by    purchaser    under 
a  decree. 
12:8. 


1.  Claim  of  adverse  possession 

and  notice  to  owner. 

The  claimant  must  intend  to 
hold  as  owner. 

3:25;   7:22;   10:19. 

Not  essential  that  entry  should 
be  made  under  claim  of  owner- 
ship, where  occupancy  was  with 
the  intent  to  claim  against  the 
true  owner. 
8:24. 

When  owner   presumed   to  have 
knowledge   of   adverse   possession. 
9:23;   11:27. 

Aictual  adverse  possession  is 
equivalent  to  a  claim  of  owner- 
ship. 

2:27. 

Sufficiency   of   claim  of   adverse 
possession. 
12:10. 

Alabama   statute   construed — ^Fil- 
ing notice  by  adverse  claimant. 
8:24. 

In    Alabama,    true    owner    muse 
have  knowledge  of  the  possession. 
9:23. 

Statute  requiring  adverse  claim- 
ant to  give  notice  to  holder  of 
legal  title  is  oonstitutlonal  ana 
must  be  complied  with,  althougn 
he  has  actual  notice. 
9:42. 

Adverse    occupant    not    required 
to  give  notice  of  his  claim  to  own- 
er in  words. 
10:19. 

Notice  of  claim  to  true  owner — 
Necessity  and  sufficiency. 
11:25;   12:11. 

2.  Hostility   and   notoriety   of 

possession. 

Claim  of  ownership  is  essential. 
1:23,    465. 

The    act    of    taking    possession 
need  not  necessarily  be  hostile  in 
the  first  Instance. 
2:22. 
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Meaning  of   word   "hostile." 
2:22;   9:23;    12:10. 

Meaning  of  tlie  word  "notorious.' 
3:23. 

To  constitute  adverse  possession, 
the  use  and  occupation  must  be 
sufficiently  open  and  notorious  to 
show  ain  asserted  exclusive  ap- 
proprlation  and  ownership. 
2:21,  22. 

Possession    with    the   knowledge 
and    acquiescence    of    the    owner 
need  not  be  open  and  notorious. 
3:24. 

Notoriety     of     possession  —  Evi- 
dence admissible. 
12:11. 

3.    Permissive  possession. 

Permissive  possession  is  not  ad- 
verse. 

1:465;   3:25;   4:25;   6:62;  7:22; 
8:24;   9:23;    10:19;    12:10. 

Requisites    to    convert    friendly 
possession  into  adverse  possession. 
3:25;    6:62;    8:24. 

Possession     acquired     with     the 
consent  of  owner — Open  disclaimer 
and  assertion  of  hostile  title  to  his 
knowledge,  necessary. 
1:465. 

Changing   permissive    possession 
into  adverse  possession — ^When  no- 
rice  not  necessary. 
9:23. 

Long  continued  possession  and 
control  of  land  will  not  be  pre- 
sumed permissive  because  the 
claimant  resided  with  the  holder 
of  the  record  title  to  whom  he  was 
related. 
6:62. 

4.    Occupancy  and  enclosure. 

m 

Necessity  of  actual  occupancy. 
2:21;    5:25;    6:62;    10:19. 

Actual  occupation,  cultivation  or 
residence  not  required  when  land 
not    susceptible   to    improvement. 
7:22. 


Presumption   of    adverse    claim 
from  occupancy. 
11:26. 

Residence    upon    the    land,    not 
essential. 
3:24. 

Adverse    possession  of   enclosed 
land — Effect   of   failure   to   occupy 
for  a  reasonable  time. 
11:1. 

Enclosure,  not  nsecessary. 
1:23;    3:24. 

What  enclosure  of  land  consti- 
tutes  adverse   possession. 

1:23;    3:25;    5:23;    6:63;    7:22; 
9:24. 

N.  Y.  statute  construed — ^Pre- 
sumption in  favor  of  one  enclos- 
ing, cultivating  and  improving  the 
land. 

1:469. 

What  constitutes  adverse  pos- 
session of  unenclosed  and  uncul- 
tivated lands. 

3:25;    5:26;    6:71;    7:22;    10:19. 

Unenclosed       and       unoccupied 
lands — Possession  presumed  to  be 
in  party  holding  legal  title. 
2:21. 

5.    Payment  of  taxes. 

Payment  of  taxes  as  an  element 
of  adverse  possesision. 

3:44;    4:30;    6:72;    7:33;    8:36; 
9:23,  31;  11:32;   12:16. 

Payment  of  taxes  not  necessary 
element,  when  property  is  exempt 
from  taxation. 
4:30. 

Illinois   statute   construed. 
5:32;    6:72;   7:33;    8:36;    11:29 

6.    Acts  held  sufficient  to  constitute 
adverse  possession. 

Ordinary  occupancy  and  use  Is 
sufficient. 
2:22. 

Raising     crops     under     adverse 
claim. 
2:21. 
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Adverse  posseaslon  of  land  by  a 
railroad   company. 
5:24. 

Purchaser    of    land    at    judicial 
sale  taking  possession  under  1>elief 
that  he  has  acquired  the  complete 
title. 
7:40. 

Continued    acts  of   ownership. 
3:24. 

Possession  held  by  mistake  may 
be  adverse. 
2:22;  4:25. 

Making     improvements,     raising 
crops  and   paying  taxes  are  suffi- 
cient. 
1:22. 

Particular  acts  held  to  constitute 
adverse  possession. 

2:21;  3:24;  5:24;  7:23;  8:26; 
9:25;  10:19,  20;  11:25,  28,33; 
12:15. 

7.    Acts  held  insuMcient  to  consti- 
tiUe  adverse  possession. 

Occupation   with  occasional   cul- 
tivation. 
1:586. 

Camping,  for  a  time,  on  vacant 
and  unoccupied  land. 
3:24;   12:15. 

Exercise  of  legal  right  reserved 
by  deed. 
7:22. 

Mere    claim    of   ownership    with 
frequent  cutting  of  timber. 
7:22. 

Possession  based  upon  statutory 
duty. 
8:24. 

Occasional  entry. 
8:24. 

Possession  by  one  occupying  the 
position     of    an     equitable     mort- 
gagor. 
3:26. 

Possession  without  color  of  title 
or  claim  of  right  is  not  adverse. 
3:25. 


Possession  of  an  officer  of  law 
under  writ  of  attachment. 
3:25. 

Possession  mnder  sheriffs  certifl* 
cate  of  sale,  not  adverse  until  ex- 
piration  of   period   of   redemption. 
3:25. 

Possession   under   partition    pro- 
ceedings   not    adverse    until    final 
judgment. 
3:25. 

Occupation    of    another's    lands, 
under  belief  that  it  is   unclaimed 
and  belonging  to  the  state,  is  not 
adverse. 
3:25. 

The  mere  leasing  of  unused 
lands  by  one  claiming  title,  the 
lessee  not  going  Into  possession, 
does  not  constitute  adverse  posses- 
sion. 
3:25. 

Mere    flowing  of    land   for    mill 
purposes. 
5:24. 

Use  of  water  right  under  agree- 
ment between  the  parties. 
5:24. 

Possession   in   violation  of  Judi- 
cial decree  adjudging  it  unlawful. 
5:29. 

Taking  coal  from  a  mine  by  a 
tunnel,  not  the  regular  mine  shaft 
11:27. 

Fencing   in   land   and   pasturing 
stock  thereon. 
12:15. 

Herding  cattle  and  cutting  tim- 
ber. 

12:15. 


Occasional     acts 
not  sufficient. 
1:23;  4:25. 


of    ownership 


As  to  wild  and  unenclosed  prairie 
lands. 
7:23. 

Particular  acts  held  not  to  con- 
stitute adverse  possession. 

3:25;    4:25;    6:71;    7:23;    8:26; 


ADVERSE  POSSESSION,  I,  b,  1,  2. 


15 


9:25;     10:19,   20;     11:25,   28, 
33;  12:15. 

b.  Color  of  Title. 

1.    Necessity  and  sufficiency,  in  gen- 
eral. 

Adverse  possession  need  not  be 
based   upon   color   of  title. 

2:24;    3:28;    5:23;    6:66;    7:25; 
8:28;  9:27;  12:14. 

Rule  in  West  Virginia  and  New 
York. 
7:25. 

Color  of  title  is  of  no  effect  with- 
out  possession  thereunder. 
9:42. 

Definition  and  general  requisites 
of  color  of  title. 

1:24;    2:26;    3:27,    29;    5:34. 

Instrument  must  describe  the 
real  estate. 

2:26;  3:29;  5:34. 

Effect  of  indefinite  description. 
1:24;    12:14. 

Description  of  premises,  sufll- 
cient  to  give  instrument  effect  as 
color  of  title. 

8:29;   9:27;   10:23. 

Instrument  must  purport  on  Its 
face  to  convey  title. 
5:34;   6:66. 

Defective     and     invalid     instru- 
ments as  color  of  title,  discussed. 
3:30;   8:29. 

Void  instrument   cannot  operate 
as  color  of  title  in  favor  of  claim- 
ant   who   knows    that   he    has   no 
claim  or  title. 
5:31. 

Color  of  title  acquired  after  en- 
try  by   adverse   claimant   may   be 
sufllcient. 
7:26. 

After  one's  claim  of  title  is  ad- 
judged against  him,  in  proceedings 
to    which    he    is    a    party,    it    no 
longer  constitutes  color  of  title. 
3:31. 


Parol  partition  as  color  of  title. 
3:31. 

Persons   entering  under  surveys 
or  junior  grants  do  so  under  color 
of  tiUe. 
8:28. 

When    a    mortgagee    In    posses- 
sion holas  under  color  of  title. 
5:34. 

Entry    by    one    as    heir    of    the 
holder   of   a   patent,   although   the 
patent  is  not  in  his  possession,  is 
under  color  of  title. 
4:29. 

Quitclaim     deed     by    tenant    in 
common — When   color   of   title   for 
the  entire  fee. 
12:14. 

2.    Instruments  sufficient  as  color  of 

title. 

Instrument  executed  by  one  not 
having  title. 
8:28. 

Instrument      concerning      which 
there  is  a  doubt  as  to  its  being  a 
deed  or  a  will. 
3:29. 

A  letter  may  constitute  color  of 
title    in    favor    of    the    person    to 
whom  it  is  addressed. 
9:27. 

Judicial  decree  may  give  color 
of  title  to  adverse  possession 
thereunder. 

7:27;    9:27. 

A  contract  of  sale. 
1:24. 

An  unacknowledged  deed. 
1:24. 

A   deed   without   privy   examina- 
tion of  a  married  woman  grantor. 
3:29. 

Instrument  need  not  be  re- 
corded. 

2:26;    3:29;   5:34;   9:27;   12:14. 


Documents 
record. 
11:29. 


not     admissible     to 
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Deed     improperly     admitted     to 
record. 
1:469. 

A   deed   in   form,   insufficient   to 
pass  title. 
1:24. 

Deed   under   execution   sale. 
8:28. 

Certificate,    of    purchase    issued 
under  execution  sale. 
7:26. 

Certificate  of  purchase  at  a  tax 
sale. 

9:27. 

Certificate    of    redemption    from 
a  tax  sale. 
8:28. 

A  void  deed  may  constitute 
color  of  title. 

1:24;  3:27,  30;  5:34;  6:66; 
7:26;  8:29;  9:27;  10:23; 
11:29;    12:14. 

Tax  deed  not  sufficient  to   con- 
vey title. 
2:26. 

Quitclaim  deed. 
2:26. 

A  deed  without  a  seal,  although 
insufficient    to    pass    title. 
1:24. 

Deed  under  a  sale  made  by  a 
court  of  equity  without  Jurisdic- 
tion. 

3:29. 

Deed    executed   in   pursuance   of 
partition  sale. 
3:29. 

Deed    by    special    commissioner 
made  in  pursuance  of  a  chancery 
decree. 
8:28. 

Deed    executed    in    violation    of 
trust  relation. 
6:66. 

Deed  executed  by  a  partnership. 
11:29. 


Deed     under    an     erroneous     or 
void   decree. 

isaH 

7:27. 

Defective  deed. 

..4 

11 

7:26. 

Deed   founded   on   irregular   pro- 

ceedings 

-:...  ia 

4:29. 

•  -.11 

-  IB 

Deed    afterwards    set    aside    for 

• 

want  of  delivery. 

•1 

4:29. 

Deed    executed    by   life    tenant) 
conveying  the  fee. 
3:29. 

Deed  giveii  under  sale  by  trus- 
tee, void   because  of  his  want  of 
authority. 
2:26. 

Deed    with   description   sufficient 
to  put  party  on  inquiry. 
1:469. 

Deed  made  to  defraud  creditors. 
12:14. 

Quitclaim  deed  which  does  not 
convey  title  on  account  of  want  of 
seal. 

12:14. 

Deed  void  because  not  Joined  in 
by  the  grantor's  husband. 
12:14. 

Deed  bearing  an  invalid  acknowl- 
edgment. 
12:14. 

Particular  instruments  held  suffi- 
cient. 

3:29;    5:34;   6:66;   8:28;    11:29. 

3.    Instruments  insuMd^ff^  os  color 

of  title. 

Unrecorded  deed. 
11:524. 

Deed  which  includes  no  land. 
1:469. 

Conveyance  from  grantor  whose 
title    deeds    do    not    embrace    the 
land  conveyed. 
7:26. 


.li 
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Certifloate    of    purchase    Issued 
on   a  tax  sale. 
8:28. 

Void  deed  taken  with  knowledg3 
of  its  invalidity. 
2:26. 

Invalid  Instrument  not  sufficient 
where  claimant  actually  knows 
that  he  has  no  title  or  right  to  a 
title. 

3:29. 

Deed   invalid   on   account  of  in- 
sufficiency   of    description    of    the 
premises. 
8:29. 

Conveyance  In  fraud  of  creditors 
cannot   be   used   as   color  of  title, 
until  they  have  notice  of  the  facts 
constituting  the  fraud. 
3:31. 

Sheriffs    deed    under    execution 
sale  fraudulently  procured. 
2:26. 

Possession   of   mortgagee   under 
his    mortgage    before    foreclosure, 
held  not  to  be  under  color  of  title. 
5:34. 

Deed   of   executor  which  grants 
more  than  was  intended. 
12:14. 

Deed    from   a    person    as    agent 
acknowledged  as  an  individual. 
12:14. 

Particular   instruments   held    in- 
sufficient 

3:31;    6:66;    11:29;    12:14. 

M-     BETWEEN  PARTICULAR 

PERSONS. 

a>  In   general. 

Adjoining  owners.     See  Boundaries 
and  Descriptions,  IV,  c. 

Between    licensor   and    licensee. 

12:8. 

Possession  of  agent,  not  adverse 
to  his  principal. 
3:25. 


Tenant  by  curtesy  does  not  hold 
adversely. 

1:23;  12:8. 

Possession  of  children  of  de- 
cedent by  guardian — Adverse  to 
children  of  another  woman,  who 
asserts  that  those  in  possession 
are  illegitimate. 
3:24. 

Adverse  possession  by  officer  of 
corporation    of   property   conveyed 
to  it. 
8:40. 

b.  Co-tenants   and    Joint   owners. 

Ouster.     See  Tenants  in  Common, 
II,  b. 

Acquisition  of  title  between  co- 
tenants  by  adverse  possession. 
9:818. 

As  to  when  the  possession  of  one 
tenant  in  common  becomes  ad- 
verse .to  his  co-tenants. 

2:28;  3:37;  4:34;  5:36;  6:77; 
7:40;  8:42;  9:40;  10:34; 
11:34,   649;    12:9,  568. 

Notice    of   the    adverse    holding 
must    be    brought    home    to    the 
other  co-tenants « 
3:37;  7:40. 

Adverse    possession   against    co- 
tenants,  effect  of  infancy  of  part 
of  them. 
6:77. 

What  amounts  to  adverse  pos- 
session of  cemetery  lot  between 
co-tenants. 

.   9:40. 

No  adverse   possession   between 
joint  owners. 
1:465. 

0.  Grantor     and      grantee — ^Vendor 
and  vendee. 

1.    In  general. 

Possession  taken  by  grantee  of 
more    land    than    is    conveyed    by 
his  deed. 
2:21. 

Possession   of   grantor    in   trust 
deed,  not  adverse  to  trustee. 
4:25. 
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Presumption  that  vendee's  pos- 
session is  adverse  after  payment 
of  purchase  money,  not  overcome 
by  his  demand  for  a  deed, from  his 
vendor. 
2 :  29. 

Vendee  taking  possession  under 
contract  with  agent  of  vendor,  and 
holding    possession    for    the    pre- 
scriptive period,  has  title. 
2:29. 

Possession  of  purchaser  entering 
under  contract  of  purchase  is  ad- 
verse. 
3:24. 

When  possession  of  vendee  un- 
der contract  of  purchase  becomes 
adverse. 

3:35;  4:28;  5:36;  6:78;  7:38; 
8:41;  9:38;  10:32;  11:33; 
12:8. 

When  ];)ossesslon  under  bond  for 
title  becomes  adverse. 
3:25;  5:24. 

Making    improvements    by    one- 
holding  under  bond   for  a   title. 
11:27. 

Deed  by  vendor  to  vendee  for  a 
portion  of  a  tract  of  land  does 
not  prevent  latter  from  acquiring 
title  to  remainder  by  adverse  pob- 
session. 
5:29. 

Purchaser  taking  actual   posses- 
sion under  deed  purporting  to  con- 
vey the  legal  title,  holds  adversely 
to  his  vendor. 
7:38. 

Possession  of  vendee  under  ex- 
ecutory agreement  not  adverse  to 
vendor    so    long    as    the    purchast^ 
money  remains  unpaid. 
2:29. 

2.    Grantor    continuing    in    posses- 
sion, 

A  grantor  continuing  in  posses- 
sion after  the  execution  and  ae- 
llvery  of  bis  deed,  does  not  hold 
adversely  in  the  absence  of  a  no- 
torious assertion  to  the  contrary. 
3:35;   8:41. 


This    general    rule    applies,    al- 
though   the    grantor's    conveyance 
was   made   to   defraud   creditors. 
10:32. 

By  repudlatinng  the  deed,  he 
may  re-acqulre  title  by  adverse 
possession. 

7:38;  8:41. 

Express  notice   of   the  grantor's 
repudiation    of    the   deed,    not   re- 
quired. 
7:38. 

The    general    presumption    that 
grantor   holds    subservient    to    the 
grantee,   does   not   extend    tp   pos- 
session by  his  subsequent  entry. 
10:32. 

When      the      possession      of      a 
grantor    continuing    In    possession 
will  be  deemed  adverse. 
2:29;    7:38;    11:27. 

Grantor  continuing  in  possession 
after  conveyance  by  an  unacknowl- 
edged deed. 
2:21. 

d.  Donor   and   donee. 

Between    donor    and    donee. 
12:8. 

Donee  taking  possession  under 
absolute  gift  and  claiming  title  in 
himself  holds  adversely  to  his 
donor. 

3:38;    6:78. 

The  rights  of  the  donee  are  lost 
when  the  possession  ceases. 
6:62. 

e.  Husband    and    wife. 

Adverse  possession  between  hus- 
band and  wife. 
11:33;   12:8. 

No     adverse     possession     while 
botn   reside   on  the   land. 
1:465. 

Husband    and    wife    holding    ad- 
verse   poKsesslon    of    land    do    not 
hold   adversely  to  each  other. 
9:37. 
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Husband'e  joint  poseeeslon  with 
his   wife   of  her  land   is   not   ad- 
Terse  to  her. 
5:37. 

Husband  in  posaession  of  wife's 
land    during   marital   relation,   not 
adverse. 
6:78. 

Husband    oontinulng   in    poesea- 
sion  of  wife's  land  s^ter  divorce, 
adverse. 
6:78. 

Payment  by  husband  of  taxes  on 
land  he  has  conveyed  to  her  does 
not  constitute  adverse  possession. 
6:78. 

The  possession  of  a  married  wo- 
man, residing  upon  land  with  her 
husband,  will  be  presiimed  to  be 
that  of   the   husband. 
3:25. 

Adverse  possession  cannot  com- 
mence against  wife  until  death  of 
her  husband  as  to  the  lands  in 
which  he  has  a  right  of  posses- 
sion, rents  and  profits. 
6:62. 

Conveyance  by  husband  without 
joinder  of  his  wife — Effect  of  her 
subsequently  marryine:  the  grantee 
and  residing  with  him  upon  the 
premises. 
10:31. 

f.  Landlord   and  tenant. 

What  constitutes  adverse  posses- 
sion on  the   part  of  a  tenant. 
2:28;   3:37;  4:33;  9:39;   11:35; 
12:8. 

A  mere  holding  over  by  a  tenant 
is  not  adverse. 
5:37. 

After  expiration  of  his  lease,  ten- 
ant may  disavow  tenancy  and  start 
an  adverse  possession. 
4:33. 

Tenant's    possession    cannot   be- 
come adverse  until  he  has  openly 
disclaimed  landlord's  title. 
6-36. 


Tenant  must  first  actually  or 
constructively  surrender  premises 
to   his   landlord. 

6:77;    7:99;   9:39. 

Disavowal   of   a   landlord's   title 
by   a   tenant,   notice   of   which   is 
brought    home    to    the    landlord, 
starts  an  adverse  holding. 
9:39;    10:33. 

Held     that     possession     arising 
from  relation  of  landlord  and  ten- 
ant cannot  be  made  the  basis  of 
a  title  by  prescription. 
7:39. 

One  residing  with  tenant  cannot 
acquire  an  adverse  right. 
1:465. 

Title  acquired   by  a   tenant   by 
adverse  possession,  inures  to  the 
benefit  of  his  landlord. 
3:37. 

Tenant    cannot   make   his    hold- 
ing   adverse    by    transferring    his 
possession  to  another. 
3:37. 

Attornment     of     tenant     to     a 
stranger — ^When     possession      be- 
comes adverse. 
2:28. 

Tenant  acquiring  title  of  his 
landlord — Assertion  of  adverse  pos- 
session. 

2:28. 

g*  Life  tenant  and   remainder-man. 

The  possession  of  the  life  ten- 
ant cannot  be  adverse  to  the  re- 
mainder-man. 

5:36;    7:39;    8:40;    11:33. 

Adverse    holding    by    purchaser 
from  life  tenant. 
3:37;  4:34. 

Possession  of  life  tenant  under 
will  purporting  to  give  only  a  life 
estate,  not  adverse. 
2:21. 

There  can  be  no  adverse  posses- 
sion against  the  remainder-man  un- 
til the  cessation  of  the  life  estate. 
2:28;    3:37;    4:34;    7:39;    9:37; 
10:31. 


20 


ADVERSE  POSSESSION.  II.  h— III.  a,  b. 


In  Illinois  title  of  a  remainder- 
man may  be  acquired  by  adverse 
poseefision.  notwithstanding  tbe  ex- 
istence of  an  outstanding  estate 
for  life. 
5:36. 

As   to   when   possession   by   life 
tenant,  or  his  heirs,  is  adverse. 
12:8. 

h.  Mortgagor   and   mortgagee. 

Possession  of  mortgagor  not  ad- 
verse to  mortgagee. 
1:23,  465. 

When    possession   of   mortgagor 
becomes  adverse. 

3:36;    10:31;   11:33. 

When   possession   by   mortgagee 
is  adverse. 

8:40;  11:33. 

Possession     by     grantee     under 
deed  given  to  secure  debt. 
6:78.  • 

Possession  by  the  wife  of  a  mort- 
gagor under  tax  title  to  the  prem- 
ises. 
3:36. 

I.  Parental    and    trust    relations. 

When    possession    between    per- 
sons  occupying   parental   or    filial 
relations  becomes  adverse. 
5:37;   7:39;   10:31;   12:8. 

To  defeat  the  effect  of  a  long 
continued  possession  on  the 
ground  that  the  possessor  held  as 
trustee  of  an  express  trust,  that 
trust  relation  most  be  clearly  es- 
tablished. 
3:39. 

A  cestui  que  trust  in  possession 
does    not   hold    adversely    to    the 
trustee. 
3:25. 

When  possession  of  trustee  be- 
comes adverse. 
4:25. 

J.  Widow  and    heirs. 

Widow's  poseeflislon  under  right 
of   quarantine,   or   while   awaiting 


dower,  is  not  adverse  to  her  hus- 
band s  heirs. 

1:466;  2:21;  3:25;  5:37;  8:40; 
9:37. 

When  widow's  possession  under 
right  of  dower  becomes  adverse. 
11:33. 

Possession  of  land  by  the  heirs 
of  a  decedent,  not  adverse  to  the 
holdter  of  a  dower  estate  therein. 
8:40. 

Devise    to    widow    for    life — Ef- 
fect   on    adverse    possession    be- 
tween .heirs. 
12:8. 

III.     EXTENT     OF     POSSESSION. 

a.  In    general. 

Extent     of     possession — General 
principles  and  particular  oases. 
11:30;   12:13. 

Extends  to  the  land  in  the  deed 
under  which  possessor  claims. 
1:466.  586. 

Possession  extends  to  all  the 
land  possessed,  regardless  of 
validity  of  deed  or  omissions  from 
it. 

1:466. 

Possession  by  railroad  company 
under    defective   appropriation. 
1:466. 

Effect  of  possession  of  purchaser 
at  an  execution  sale,  of  an  entire 
tract  of  land  under  belief  that  the 
sale  transferred  the  same  to  him, 
when  in  fact  the  sale  covered 
only  a  part  of  the  tract. 
11:25. 

Occupancy    includes    space    cov- 
ered by  a  roof  cornice  and  by  the 
movement  of  window  shutters. 
12:13. 

Rule  in  case  of  overlapping  of 
boundaries. 

1:587;   2:30;   6:65. 

b.  Constructive  possession. 

Where  the  owner  of  the  true 
title  is  in  possession,  constructive 
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poasesBion  follows  his  title  except 
as  to  land  in  the  actual  adverse 
poeeesslon  of  another. 
3:32;   4:27. 

The  rule  that  actual  adverse  oc- 
cupation of  a  part  of  a  tract  of 
land  under  a  recorded  deed  con- 
stitutes constructive  possession  of 
the  whole,  does  not  apply  against 
a  record  owner  none  of  whose 
lands  are  in  the  actual  adverse  pos- 
session of  the  claimant. 
4:27;   10:25. 

One  taking  actual  possession  eo 
the   extent   of   his    rights,   cannot 
claim  a  constructive  possession  be- 
yond such  bounds. 
8:30. 

To  invoke  the  rule  of  construc- 
tive   possession,    the    tracts    must 
be  contiguous. 
3:32;   4:27. 

Conistructive    possession    is   lost 
by    claimant   surrenMlerlng  his   ac- 
tual possession. 
10:24. 

In  order  for  possession  of  a  part 
to    be   constructive    possession    of 
the  whole,  the  possession  must  be 
under   color   of   title. 
3:28. 

Color   of   title   void    as   to   part 
of  the  land — Rule  as  to  construc- 
tive possession. 
1:466. 

Against    what    the    constructive 
possession    of   the   owner    of    the 
true  title  will  prevail. 
8:30;   9:23. 

Application  of  constructive  pos- 
session between  conflicting  claim- 
ants. 

12:14. 

0.  Under  color  of  title. 

Possession  under  color  of  title 
extends  to  all  the  land  embraced 
within  the  claim  of  title. 

2:30;  3:32;  4:27;  5:27;  6:65; 
8:31;  9:28;  10:24;  11:29; 
12:14. 


This  rule  applies   to   possession 
by  a  railroad  company  under  con- 
demnation proceedings. 
2:30. 

Effect  of  title  being  void  as  to 
part  of  land. 
1:466. 

It    requires    very    distinct   occu- 
pancy to  extend  the  possession  be- 
yond  the  limits   described   in   the 
Instrument. 
5:27;   7:28. 

Rights  in  case  of  inter-lapping 
of  possessions  under  surveys,  patp 
entfi  or  deeds. 

3:32;  7:28;  8:31. 

Effect   of   possession    of   tenant 
having   color   of    title   to   part   of 
the  premises  occupied  by  him  as 
tenant. 
3:32. 

EfPect  of  possession  by  claimant 
beyond  limits  of  land  described  in 
his  color  of  title. 
5:27. 

Deed  describing  several  lots — 
Effect  of  taking  possession  of  one 
lot. 

5:27. 

Express  decrcrlption  in  instru- 
ment, constituting  color  of  title, 
not  extended  beyond  its  terms  be- 
cause of  a  belief  to  that  effect  by 
the  parties. 
6:65. 

Effect  of  purchaser  taking  and 
holding   possession   to   the    extent 
of  certain  bounds  under  belief  that 
Ms   deed   corresponds  thereto. 
8:30. 

Maine  statute  construed. 
4:27. 

d.  Without    color   of    title. 

Extends  only  to  the  actual  visi- 
ble occupancy. 

2:30;   3:28.  32;   4:27,  36;   6:64; 
8:32;   12:13. 
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ADVERSE  POSSESSION,  IV,  a,  1. 


Possesalon   under  parol   gift  ex- 
tends   to   the    whole   of   the   land 
given. 
2:31. 

Adverse   possession  of   the   sur- 
face  estate,   after  severance  from 
the  mineral  estate,  does  not  con- 
fer any  title  to  the  latter. 
6:64. 

The  possession  of  a  part  of  a 
tract  of  land  by  one  entering  with- 
out color  of  title,  is  not  extended 
to  the  whole  tract  by  his  subse- 
quently acquired  color  of  title. 
8:32. 

Title  by  adverse  possession 
claimed  by  one  entering  under  a 
verbal  contract  of  purchase  which 
fixed  his  boundaries,  is  limited  to 
the  extent  of  his  actual  possession. 
8:32. 

What  evidence  of  possession  will 
extend     claimant's    possession    to 
the  entire  tract. 
9:28. 

Occupancy  of  part  of  a  tract  of 
land  through  a  tenant  under  color 
of  title  to  the  whole. 
12:14. 

IV.     INTERRUPTION,       OR 

BREAKING    CONTINUITY 

OF    POSSESSION. 

a.  In  general. 

Ck>ntinuity   of   possession   neces- 
sary. 

3:33;   9:33;   12:17. 

Title   acquired   by   adverse    pos- 
session  is  not   affected  by   subse- 
quent interruption. 
1:27. 

Interruption  by  fraud,  force,  or 
process  of  law,  breaks  running  of 
the  statute. 
1:465. 

Adverse   posseesion   may   be   in- 
terrupted   by    many    ways    other 
than  by  bringing  suit. 
2:27. 

What  conetitutes  an  interruption 
or  breaking  of  an  adverse  holding. 
3:33;   4:35;   6:75;   9:33. 


Effect  of  land  being  submerged 
for  a  time  so  as  to  prevent  pos- 
session. 
3:33. 

Effect  of  suspending  statute  of 
limitations  during  Civil  War. 
7:35. 

Oregon  statute  construed. 
4:35. 


1.    Things  ioMch  will. 

Acknowledgment   of    title   in 
third  person. 
2:27. 


a 


Acceptance  by  adverse  claimani 
of  a  lease  or  contract  of  purchase 
from  the  true  owner. 
6:75;   11:36. 

Action  to  recover  land. 
3:45;   4:35. 

Contest  of   land  grant  in   Land 
Department. 
11:24. 

Bringing  of  suit  for  partition,  in- 
terrupts ad/verse  possession  against 
oo-tenants. 
5:36. 

An     adverse     entry     against     a 
claimant  breaks  the  continuity  <^ 
his  possession. 
3:33. 

Permitting    another    to    acquire 
tax   deed,    under   which   he   takes 
possession. 
3:33. 

True    owner    taking    possession 
of  portion  of  land  is  an  interrup- 
tion as  to  such  portion. 
3:33. 

Conveyance    of    land     to    third 
party  who  immediately  re-conveys 
to  claimant's  wife. 
8:38. 

Erection  of  barriers  by  railroad 
to  obstruct  a  way  across  Its  track. 
7:36. 

Adverse  poeeessdon  by  a  widow 
— Agreement  by  her  subsequent 
husband    with   the   true   owner   to 
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purchase  the  land,  held  to  suspend 
the  statute. 
9:33. 

Recognition     of     title     of     true 
owner    or    other    acts    which    will 
estop  claimant  from  asserting  title 
bv  adverse  possession. 
11:36;   12:17. 

Under   Texas  statute,    continued 
possession  may  only  he  Interrupted 
by  adverse  suit. 
11:23. 

2.     Things' which  wiJl  not. 

Death   of  adverse  claimant. 
2:27. 

Death   of  opposing   claimant. 
6:75. 

The    purchase    or   offer   to    pur- 
chase the  outstanding  title. 
3:45;  6:75;  7:36- 

Taking    a    quitclaim    deed    from 
the  heirs  of  a  former  owner. 
9:33. 

Continuity  not  broken  by  acquir- 
ing tax  title. 
1:465. 

The    rendition    of    a    Judgment 
subsequently  set  aside. 
4:35. 

Sale  of  the  land  for  taxes. 
7:36. 

Adverse  holding  of  a  part  of  a 
lot  not  suspended  by  claimant  ob- 
taining license  to  use  the  other 
part  from  one  claiming  ownership 
of  the  whole. 
10:28. 

Mere    intervention    of    time    be- 
tween    successive    acts    of    occu- 
pancy 
3:33. 

Change  In  the  itse  of  an   ease- 
ment. 
3:33. 

Adverse  possession  by  ancestor 
— Coverture  of  heir  does  not  sus- 
pend. 
2:27. 


b.  Absence   or   legal   disability. 

Absence    does    not .  break    con- 
tinuity after  possession   has  been 
once  established. 
4:35. 

There  can  be  no  adverse  posses- 
sion against  persons  under  dis- 
abilities. 

o :  4o ;  o :  oom 

One  claiming  disability  as  a  de- 
fense has  the  burden  of  establish- 
ing It. 
3:45. 

Adverse    possession    against   co- 
tenants,  effect  of  Infancy  of  part 
of  them. 
6:77. 

When     statute     begins     to     run 
against    the    person,    It    continues 
against  his   minor  heirs   upon  his 
death. 
8:37. 

V.     TACKING    SUCCESSIVE    POS- 
SESSIONS. 

a-  In  general. 

The  successive  possession  of 
several  parties  In  privity  may  be 
tacked  In  order  to  make  out  the 
prescriptive  period. 

1:465;  3:34;   4:31;   6:31;   7:35; 
8:38;   9:34;   12:18. 

To  authorize  the  tacking  of  pos- 
sessions, there  must  be  a  privity 
bet'veen    the    parties. 

3:34;    4:31;    5:31;   8:38;    10:28. 

Continuity  and  Identity  may  be 
shown  by  parol. 
1:465. 

The  adverse  nature  of  one's  pos- 
session  will   be   presumed   on   the 
part  of  the  successor  to  his  title. 
7:35. 

Tacking  of  possession  of  grantor 
and  grantee — Deed  must  embrace 
the  lanil. 

3:34;    8:38;    9:34;    10:28. 

Death  of  adverse  claimant — Con- 
tinuance of  possession  in  favor  of 
stranger  entering. 
1:469. 
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ADVERSE  POSSESSION,  V.  b— VI,  a. 


Georgia   statute  construed. 
4:31. 

North  Carolina  statute. 
6:74. 

Doctrine  of   tacking,   not   appli- 
cable under  North  Dakota  statute. 
10:28. 

South  Carolina  statute. 
6:74. 

b.  Possessions      which      may      be 

tacked. 

Grantor  and  grantee. 
12:18. 

PosiBossion   of   heir   and   his   an- 
cestor. 

10:28;    11:31;   12:18. 

Possesision    of    a    decedent    ana 
his  administrator. 
3:34. 

Possesision  of  purchaser  at  par- 
tition   sale    and    that   of   previous 
owners. 
5:31. 

Possession  of  one  co-tenant  hold- 
ing   adversely    may    be   tacked    to 
that  of  his  grantee. 
7:35. 

Successive  holdings  of  tenants  in 
common. 
9:34. 

Adverse    possession    by    a    tres- 
passer and  his  successor. 
9:34. 

Persons    whose    possessions    are 
connected    by   deed    having   a   de- 
fective description. 
8:38. 

Railroad  company  with  power  of 
eminent  domain  purchasing  title  of 
adverse  holder. 
10:28. 

Possession  of  widow  and  her  de- 
ceased husband. 
12:18. 

What  possessions  may  be  tackea. 
11:31;    12:18. 


c.    Possessions    which    cannot    be 

tacked. 

Possession  of  one  who  holds  un- 
der another   cannot   be   tacked   to 
a   subsequent  adverse   holding. 
5:31. 

Widow's    possession    cannot    be 
tacked    to    that   of    her    deceased 
husband  in  the  absence  of  devise 
or  conveyance. 
5:31;   9:34. 

d.  Transfer  of  possession. 

Transfer   of   possession   necessary. 
12:18. 

Instantaneous  registration  of  in- 
strument   transferring    possession, 
not  necessary. 
3:34. 

Manual    transfer    of    possession, 
not  necessary. 
11:31. 

Parol  transfer  of  possession, 
sufficient. 

2:25;    4:31;    6:74;    8:38;    9:34. 

VI.     TITLE     BY    ADVERSE     POS- 
SESSION. 

a.  in  general. 

Adverse  possession  for  sufficient 
time  to  bar  an  action  to  recover 
real   estate,   confers   title. 

1:22,    467;     2:32;     3:44;     4:35; 
7:32;    8:34;    10:26. 

Title     by     adverse     possession — 
Necessary    elements    discussed. 
2:33. 

To  give  title  there  must  be  ac- 
tual   adverse    possession    for    the 
prescriptive   period. 
1:467. 

The  necessary  period  of  posses- 
sion need  not  Immediately  precede 
the     bringing     of     action     by     the 
claimant. 
1:467. 

Good  faith  of  claimant  as  an  es- 
sential   to   his   adverse    possession 
giving  him  title. 
4:36;   7:25. 


ADVERSE  POSSESSION,  VI,  b,  c. 


A  wife's  poesefisioa  for  the  pre- 
scriptive period  cannot  divest  the 
title  of  the  true  owner,  where  her 
rights  in  the  real  estate  are  de- 
pendent upon  those  of  her  hus- 
band. 
8:33. 

In  Georgia,  title  cannot  ripen 
from  a  poaseseion  originating  in 
fraud. 

2:676. 

In    Nebraska,    title    may    be   ac- 
quired  against   a   lien   created   by 
tax  deed. 
1:467. 

Tennessee     statute     construed — 
Title  by  adverse  possession  under 
deed  of  married  woman. 
2:38. 

Texas    statute — Amount   of   land 
to  which  title  may  be  obtained  by 
adverse  possession. 
7:31. 


Miscellaneous 
Btnied. 
3:41. 


statutes       con- 


Particular  cases. 
3:44;    4:36. 

b.  Time   necessary  to  confer  title. 

The  length  of  time  necessary  to 
confer  title  is  determined  by  stat- 
ute in  force  at  time  adverse  pos- 
session commences. 
8:37. 

Particular  cases. 
12:12. 

1.    Lato  by  Stat €9. 

See  further  Statute  of  limitations, 
VI. 

Alabama. 

2:32;    6:73;    9:32. 

ArizonA. 
7:34. 

Arkansas. 

4:39;   5:32;    12:14. 

Georgia. 
7:34;   12:14. 

Idaho. 
12:14. 


Illinois. 
6:32. 

Indian  Territory. 
8:37. 

Iowa. 

2:32;    4:36. 

Kansas. 
2:32;    6:73. 

Kentucky. 
7:34;   8:37. 

Louisiana. 
12:14. 

Massachusetts. 
12:12. 

Michigan. 
9:32;    11:32. 

Mississippi. 
4:39. 

Missouri. 
3:44. 

Nebraska. 

2:32;    3:45;    6:73;   7:34;    11:24 

North  Carolina. 
5:32;    6:73;    7:34. 

North  Dakota. 
6:73. 

Rhode  Island. 
9:32. 

South  Carolina. 
6:67,   73. 

Tennessee. 

4:39;    6:73;   7:34;   8:37. 

Virginia. 
12:14. 

Wisconsin. 
7:34. 

c  Character  of  title   acquired' 

One    who    acquires    title    by   ad- 
verse  possession,  holds   under  his 
own  assurance  of  title  and  not  that 
of  the  original  owner. 
9:30. 
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ADVERSE  POSSESSION.  VI,  d,  e. 


Title   acquired   by   adverse    pes- 
Besision  is  full   and   complete. 
3:44;   9:30;    10:26. 

It  will  support  an  action  to  quiet 
title  for  trespass  or  ejectment 

3:44;     4:36,    37;     6:68;     7:32; 
8:34;   9:30;    10:26. 

It  may  be  made  the  basis  of  the 
remedy  or  a  defense. 
2:32.  34. 

Title  once  acquired  by  adverse 
poBsesslon  can  only  be  divested  by 
due  process  of  law. 

4:37;    6:68;    7:32;    8:34. 

One   who  has   acquired    title   by 
adverse  possession   may   convey  a 
good  title. 
8:34. 

Title    to    riparian    lands    by    ad- 
verse possession  passes  all   ripar- 
ian  rights   incident   thereto. 
3:32;  8:35;  9:30. 

Title    acquired    by    adverse    pos- 
session  may   be   destroyed   by   ad- 
verse possession. 
6:69. 

After  title  is  acquired,  failure  to 
cultivate  and  occupy  does  not  af- 
fect it. 
1:586. 

Title   once   acquired   by   adverse 
possession,  not  lost  by  subsequent 
disturbance*  of  entry  unless  for  the 
prescriptive  period. 
2:34. 

Not    lost    by    mere    verbal    dis- 
claimer of  ownership    by    adverse 
claimant. 
7:32. 

Nor  by  subsequent  non-residence 
of  adverse  claimant. 
7:32. 

d«  Who   may   acquire   title   by. 

Adverse  possession  by  purchaser 
at  a  Judicial  sale  for  the  prescrip- 
tive period  gives  title  though  the 
sale   and   conveyance  be   void. 
2:32. 


One    entering    under    parol    gift 
of  land. 
2:33. 

Grantor,    by    neoeseary    posses- 
sion after  his  deed. 
1:467. 

Heirs  of  a  grantor  cannot  claim 
title  by,  as  against  the  grantee. 
2:37. 

Nonrresident. 
3:45;   6:67. 

Corporations. 
3:45. 

A  municipal  corporation. 
5:33;    7:30. 

A  minor. 
9:29. 

A  railroad  company. 
9:29;   10:26. 

Agent  of  owner. 
12:8. 

Statute     precluding    vesting    of 
title  by  adverse  possession  in  one 
holding  under  an  unrecorded  deed, 
held   retroactive. 
7:30. 

e-  What  property  may  be  acquired. 

An  easement  may  be  lost  by. 
2:37. 

Title   to  a   building   may   be  ac- 
quired by,  independent  of  title  to 
the  land. 
6:69. 

Title   to  surface   estate  may   be 
acquired  by. 
6:69. 

Lands  under  navigable  waters. 
7:31. 

Land  of  a  married  woman. 
8:33. 

Widow's  right  to  dower. 
8:33. 

What  property  ot  a  railroad  may 
be  acquired  by  adverse  possession. 
1:27;    4:32;    7:31;    8:39;    9:35; 
10:29;  11:37;  12:21. 
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EUther  surface  or  mineral  estate, 
after  there  has  been  a  severance. 
7:29;   8:33. 

Property  held  in  trust 
3:45. 

Right  to  an  easement. 
5:33. 

Land  acquired  by  a  railroad  com- 
pany by  condemnation  may  be  re- 
acquired by  original  owner  by  ad- 
verse possession. 
6:t>/. 

f.    I'ltle  by  payment  of  taxes. 

Arkansas  statute  construed. 
9:3a;   11:32. 

California  statute  construed. 
2:37;  3:41;  9:31. 

Illinois  statute  construed — ^Title 
by  seven  years'  continuous  posses- 
sion under  claim  and  color  of  title 
with  payment  of  taxes. 

3:41;  5:32;  6:72;  7:33;  8:36; 
9:31;  10:27;  11:32. 

North  Dakota  statute  construed. 
10:27. 

South  Dakota  statute  construed. 
10:27;  11:32. 

Texas  statute  construed. 
2:32;   3:41. 

VII.     ADVERSE    POSSESSION   OF 
PUBLIC   PROPERTY. 

a.  In  general. 

At  common  law  no  right  can  be 
created  against  the  public  by  ad- 
verse possession. 
1:28,   29,  31. 

Some  cases  hold  the  contrary. 
1:31. 

Land  dedicated  to  a  public  use 
cannot  be  acquired  by  adverse  pos- 
session. 
6:76. 

Adverse  possession  of  highways 
and  streets. 

1:465,  469;  2:36;  3:42;  4:32; 
5:35;  6:76;  7:37;  8:39;  9:36; 
10:30;  11:37,  39;  12:20,  21. 


Adverse  possession  of  land  held 
by  city  or  town  for  public  use. 
2:36;  3:42;  6:76;  10:30;  11:39. 

Adverse  possession  of  land  held 
as  "commons." 

6:76;    9:36;   11:39. 

b.  Government   lands. 

The  title  of  the  government  or 
the  state  cannot  be  acquired  by  ad- 
verse possession. 

3:42;    4:32;    6:76;    7:37;   8:39; 
12:20. 

Change  In  this  rule  by  Oregon 
statute. 
8:39. 

In  North  Carolina,  the  title  of  the 
state  may  be  acquired  by  adverse 
possession. 
3:42. 

Possession    not    connected    with 
government  title  gives  no  rights  as 
against  one  holding  under. 
1 :  588. 

No  adverse  possession  of  govern- 
ment  lands   until    the   public   has 
parted  with  its  title. 
1:30;    2:21.  676. 

After   grant   of   title   to    govern- 
ment   land    by    Act    of    Congress, 
there   may   be   adverse   possession 
of  it. 
4:36. 

Cancellation  of  a  homestead  en- 
try passing  title  to  railroad  com- 
pany— Effect  of  claimant's  continu- 
ance in  possession. 
10:19. 

Adverse     possession     of     Indian 
lands. 
6: 69. 

Adverse    possession    of    govern- 
ment land  may  establish  title  as 
against   all   the   world   except   the 
government. 
7:31. 

Possession  of  pre-emptor  of  pub- 
lic lands  before  same  are  put  on 
sale   by   the   government,   not   ad- 
verse. 
5:24. 
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Lake  bed  belonging  to  the  public. 
11:39. 

Title  to  land  under  water  belong- 
ing to  the  state  cannot  be  acquired 
by  taking  possession  of  it  and  fill- 
ing it  up. 
7:37. 

Occupancy  of  land  under  mistak- 
en belief  that  it  Is  government 
land. 

8:25;   11:25. 

Adverse  possession  of  govern- 
ment lands. 

11:39;    12:20. 

VIII.     PROOF  OF  ADVERSE  POS- 
SESSION. 

a.    Burden   of   proof   and    presunnp* 

tions. 

The  burden  of  proof  is  on  the 
party  asserting  the  adverse  posses- 
sion. 

2:37;    4:26;    6:70;    7:24;    8:27; 
10:21. 

When  owner  presumed  to  know 
the   adverse    character    of    posses- 
sion. 
3:45. 

• 

Presumption    of    extinguishment 
of  title  from  failure  to  enter  for 
prescriptive  period. 
4:26. 

b.  Admissibility  of  evidence. 

Admissions  and  declarations. 
7:283;   9:26;    10:21. 

Letters  between  the  parties. 
11:36. 

Proof  of  adverse  possession  by 
reputation  and  general  understand- 
ing in  the  neighborhood. 

4:26;    5:312:    7:24;    11:26. 

Matters  admissible. 

8:27;  9:26;  10:21;  12:15. 

c.  Sufficiency  of  proof. 

It  must  be  established  by  clear 
and   positive   proof. 
5:23»  28. 


Continuity  of  possession  must  be 
clearly  proven. 
6:70. 

Claimant  must  show  hostility  of 
the  possession. 
6:67. 

Under  color  of  title,  nothing  must 
be  left  to  conjecture. 
1:586. 

The  fact  that  the  possession  Is 
under  color  of  title  does  not  lessen 
the  requirements  as  to  proof. 
8:27. 

Cannot  be  established  by  infer- 
ence. 

4:26;  7:24;  8:27. 

Evidence  of  continuous,  ezcluslve 
and  notorious  possession  of  land 
for  the  prescriptive  period,  unex- 
plained as  to  its  commencement, 
establishes  by  inference  the  fact 
of  its  adverse  possession  from  the 
beginning. 

7:24;  8:27. 

Cannot  be  proven  simply  by  re- 
citals  in  deeds   of  the   claimant's 
grantor. 
6:70. 

Admission   of   the   true    owner's 
title  by  Judicial  proceedings  within 
the  prescriptive  period,  defeats. 
6:70. 

EiTect  of  showing  adverse  claim- 
ant's acceptance  of  a  lease  from 
the  record  owner. 
10:22. 

Not  necessary  to  show  that  own- 
er  of   record   title   had   notice   of 
character  of  possession. 
.  7:24. 

Proof   of   adverse   possession   of 
timbered  land. 
8:27. 

Payment  of  taxes  or  failure  to 
pay  taxes. 
9:26. 

Less  proof  of  general  character 
of  possession  required  when  own- 
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er's  knowledge  of  the  poaseasloii  is 
showiL 
9:26. 

Particular  cases. 

6:67,  70;  10:21;  12:15. 

IX.  SALE  OF  LAND  ADVERSE- 
LY HELD. 

a.  Validity  and  effect. 

A  conveyance  by  one  out  of  pos- 
session of  lands  adversely  held  by 
another  is  void  as  against  the  ad- 
verse holder. 

2:34,    35;     3:43;     4:38;     8:43; 
12:19. 

Such' a  conversance  does  not  af- 
fect the  title  of  the  vendor. 
2:35. 

As     between     the     parties    and 
as  to  all  others  such  a  conveyance 
is  valid  and  operative. 
1:468;   3:43. 

Rule  does  not  apply  to  Judicial 
sales. 

10:35;  12:19. 

Conveyance  by  purchaser  at  ex- 
ecution sale  while  debtor  is  in  pos- 
session, not  champertous. 
12:20. 

What  possession  is  sufficient  to 
avoid  a  deed  for  champerty. 
6:79;   7:41;   8:43;   9:41. 

■ 

Grantee  cannot  maintain  action 
under  such  deed  in  his  own  name. 
11:38. 

Grantee's    right    of   entry   extin- 
guished by  his  grantor's  subsequent 
conveyance  of  the  land  to  the  ad- 
verse claimant. 
9:41. 

Grantee  of  land  in  possession 
of  a  mortgagee  acquires  no  title. 
10:36. 

Purchaser  at  mortgage  foreclos- 
ure sale  acquires  no  title  against 
one     in     adverse    possession    not 
made  a  party  to  the  decre. 
6:79. 


Statute   prohibiting — Conveyance 
by  tenants  in  common. 
1:468. 

Massachusetts  statute. 
7:41. 

Rule  is  statutory  in  South  Da- 
kota. 

4:38;  9:41. 

Tennessee  statute  construed. 
10:35. 

b.       Kentucky  statute. 

The  common  law  rule  is  statu-, 
tory  In  Kentucky. 
3:43;  6:79;  7:41. 

Statute  does  not  apply  to  Judi- 
cial sales. 

3:43;  7:41;  9:41. 

Nor  to  a  sale  by  order  of  a  court 
of  equity. 
6:79. 

Statute  applies  to  sheriff's  deed 
under  execution  sale. 
4:38. 

Statute  does  not  apply  to  convey- 
ance of  private  passways  and  ease- 
ments. 

9:41;   12:110. 

Deed    held    not    void,    but    only 
voidable  at  the  instance  of  the  ad- 
verse claimant. 
8:43. 

Deed  made  to  carry  out  contract 
made  when  the  land  was  not  ad- 
versely held  is  not  a  violation  of 
the  statute. 

8:43;  10:35. 

A  conveyance  by  one  of  two  ten- 
ants in  common  to  his  co-tenant  of 
an  undivided  interest  in  land  held 
adversely  is  not  champertous. 
9:41. 

A  mortgage  of  a  remainder-man's 
interest  is  not  within  the  statute. 
11:23. 

Statute   does   not   apply   to   one 
holding    possession    as    purchaser 
from  an  infant. 
12:20. 
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Possession  of  one  under  a  deed 
from  an  infant  does  not  render 
void  a  subsequent  conveyance  of 
such  Infant  after  disaffirming  the 
former  deed. 
3:43. 

Statute  does  not   apply  to  con- 
tract by  husband  to  sell  timber  be- 
longing  to    his    wife    standing   on 
land  occupied  by  them  together. 
12:20. 


AFTER  ACQUIRED  TITLE. 

Passing  of,  by  Estoppel.    See  Es- 
toppel, II,  d. 


AGENCY. 

See  Brokers. 


AIR. 

Easements  of  Light  and  Air.  See 
Easements,  III,  a. 


ALIENS. 


I.      OWNEBSHIP    OF   LAIfDS    BT. 

a.  In   general. 

b.  Statutes  and  treaties. 


I. 


OWNERSHIP   OF    LANDS    BY. 
a.  In  general. 


At  common  law,  an  alien  cannot 
take  an  estate  by  curtesy. 
8:44. 

Common  law  rights  of  aliens  as 
to  real  estate,  discussed. 
10:36. 

Right   of   alien   to   hold    mining 
claim. 
3:46. 

Right  to  inherit  lands  acquired 
by  alien   by   purchase   extends   to 
lands  acquired  by  devise. 
1:470. 


An  alien  prohibited  from  inherit- 
ing land,  cannot  set  aside  probate 
of  a  will  which  devises  only  real 
estate. 
5:38. 

b.  Statutes  and  treaties. 

Construction  of  the  United  States 
treaties. 

6:80;    7:42. 

State   statutes  restricting  rights 
of  aliens  will  be  construed  in  sub- 
servience to  rights  given  them  by 
treaty  with  the  United  States. 
6:80. 

Miscellaneous  statutes  construed. 
2:39;    6:80,    84;    8:44;    11:40; 
12:22. 

Idaho  statute  construed. 
7:42. 

Illinois       statute       construed  — 
Rights  of  non-resident  aliens. 
3:47;   8:44. 

Iowa  statute  construed. 
3:46;    6:80. 

Iowa    statute    construed — Rights 
of  non-resident  aliens. 

3:47;  4:40;  5:38;  7:42. 

Iowa    statute    construed — ^Rights 
of  widow  of  non-resident  alien. 
1:470. 

Washington      constitution      con* 
strued — Power  of  alien  corporation 
to  acquire  real  estate. 
6:81;   7:42;   11:40. 

Under    Virginia    Code,    descent 
may   be   traced   through   an   alien 
ancestor. 
1:508. 


APPEALS  IN  REAL 
ACTIONS. 

See  Real  Actions,  VII. 


APPURTENANCES. 
See  Easements,  I,  d. 
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ASSESSMENTS. 
See  Highways  and  Streets,  V,  e. 


ASSIGNMENTS  AND 
BANKRUPTCY. 


I.      Ilf  GENEBAIfc 

II.  Execution,    coNsxBucnoir   and 

VALIDITY  OF  DEED  OF  ASSIGITICKNT. 

a.  In  general. 

b.  Formal  requisites. 

c.  Omission     or    reservation    of 

property. 

d.  Assignment  by  partners. 

e.  Extra-territorial  force. 

f.  Preference  of  creditors. 

g.  Setting  aside. 

III.  Title,  bights,  powebs  and  lia- 
bilities OF  ASSIGNEE. 

a.  Title  of  assignee. 

b.  Liability  for  taxes  and  rents. 

IV.  Administration      of      assign- 
ments— Pbocedube. 

a.  In  general. 

b.  Creditor's  rights. 

c.  Sale  by  assignee. 

1.  In  general. 

2.  Rights  of  purchaser. 

V.  Federal  Bankbitftct. 

a.  In  general. 

b.  'Effect  of  discharge. 

1.  Debts  discharged. 

2.  Debts  not  discharged. 


i.     IN  GENERAL. 

Constitutionality    of     insolvency 
laws. 

5:39;    6:82. 

Construction  of  statutes  govern- 
ing assignments. 

3:107;  4:46;  5:47;  6:82;  7:47; 
8:43;   9:45;   10:37;   11:41. 

II.     EXECUTION,      CONSTRUC- 
TION    AND    VALIDITY    OF 
DEED  OF  ASSIGNMENT. 

a.  In  general. 

Colorado  statute  construed — ^Fil- 
ing notice  of  assignment. 
5:41. 


Trust  deed  by  Insolvent  debtvor  as 
a  common  law  assignment. 
11:41. 

An  assignment  of  all  the  prop- 
erty of  the  assignor  is  not  invali- 
dated by  his  failure  to  deliver  all 
of  such  property  to  the  assignee. 
8 :  48. 

Ejffect  of  fraudulent  intent  on  the 
part  of  the  debtor  alone. 
7:44. 

An  assignment  void  In  part  is  en- 
tirely void. 
5:46. 

Construction — General  rules  as 
to  construction  of  contracts,  gov- 
ern. 

6:86. 

Effect  of  stipulation  in  deed  that 
trust    should    be    closed   within    a 
specified  time. 
10:37. 

Construction  of  particular  Instru- 
ments. 
3 :  107. 

Presumption  as  to  assent  of  non- 
resident creditors. 
10:37. 

Reversion  to  assignor  upon  setr 
tlement  with  his  creditors. 
12:23. 

b.  Formal    requisites. 

Deed  must  be  executed  In   sub- 
stantial   accordance    with    the    as- 
signment laws. 
2:75. 

What  constitutes  a  deed  of  as 
signment. 

4:41;    5:40;    6:85;    7:43;    9:45. 

Acknowledgment   and  witnesses. 
5:40. 

Seal,  not  necessary. 
10:37. 

Necessity  of  wife  joining. 
6:85. 

Sufficiency  of  deed  of  assignment 
by  corporation. 
5:40. 
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Inventory  and  schedule. 
5:40;  7:43;  8:46. 

Verification. 
4:41 

Deed  not  invalidated  by  leaving 
name  of  grantee   blank,   which   is 
subsequently  filled  In  by  parol  au- 
thority. 
2:75. 

Married  woman  may  execute  an 
assignment,   including   real    estate, 
without  her  husband  Joining 
2:378. 

Acceptance  of  deed,  presumed. 
4:41;  5:41. 

Creditors     Joining     in     a    deed, 
amounts  to  an  acceptance  of  it  by 
them. 
2:75, 

c.  Omittlon  or  reservation  of  prop- 
erty. 

EMIect  of  omission  of  property. 
5:46;  6:84. 

Debtor  may  reserve  property  ex- 
empt from  execution. 
5:42. 

Homestead  right  cannot  be  re- 
served, unless  authorized  by  stat- 
ute. 

6:85. 

Reservation  of  homestead  not  ex- 
empt does  not  invalidate  assign- 
ment. 

3:107. 

The  reservation  of  property  by 
the  debtor  does  not  render  his  deed 
of  assignment  void. 
6:84. 

A   general   exception  of  exempt 
property  without  specifying  it,  does 
not  render  the  deed  void  for  un- 
certainty. 
5:42. 

Reservation  of  land — Estoppel  of 
creditors    to    proceed    against    re- 
served lands. 
12:23. 


An  instrument  otherwise  an  as- 
signment is  not  converted  into  a 
mortgage  by  reason  of  a  clause 
reserving  the  right  to  redeem  be- 
fore the  property  is  sold. 
2:75. 

d.  Assignment   by   partners. 

Power   of  one  partner  to  make 
assignment. 
8:46. 

If  partners  execute  the  deed  in- 
dividually, it  need  not  be  signed 
by  the  partnership  name. 
7:43. 

An  assignment  by  partners  must 
include  both  their  partnership  and 
non-exempt  individual  property. 
4:42;  6:40;  6:84. 

If    the    individual    property    be 

omitted     creditors     may     proceed 

against  it,  if  partnership  property 

is  insufilcient  to  pay  the  firm  debts. 

7:47. 

Members  of  a  firm  cannot  claim 
their   statutory    exemption   out   of 
partnership  property. 
5:42. 

6.  Extra-territorial  force. 

Assignment  by  non-resident  as  a 
conveyance  of  lands  in  another 
state. 

3:107. 

Effect   of   including   real    estate 
situated  in  another  state. 
5:44. 

A  non-resident  creditor  who  par- 
ticipates in  assignment  proceedings 
and  places  himself  in  a  position  to 
accept  the  benefits  thereof,  cannot 
question  the  validity  of  the  assign- 
ment. 
6:83. 

But  assignment  proceedings  can 
have  no  extra-territorial  effect  ex- 
cept as  to  parties  who  recognize 
them. 
6:83. 
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f.  Preference  of  creditors. 

Preference  of  creditors   renders 
deed   void. 
2:75. 

What  constitutes  a  preference  of 
creditors  and  validity  thereof. 
5:43;  6:86;  7:45;  9:45. 

No  valid  preference  can  be  made 
after  assignment  has  been  begun. 
3:107. 

When  conveyance  or  mortgage  to 
one  creditor  will  operate  as  an  as- 
signment. 
12:23. 

Execution  of  deed  and  mortgage 
simultaneously — No    preference    in 
favor  of  mortgage. 
2:75. 

g.  Setting  aside. 

Grounds   for   setting  aside   deed 
of  assignment. 
4:43. 

Validity  of  deed  may  be  tried  in 
a  court  of  law  upon  an  issue  under 
garnishment  proceedings. 
4:43. 

Action    to    set   aside — Necessary 
parties. 
4:43. 

III.     TITLE,     RIGHTS,     POWERS 
AND  LIABILITIES  OF  AS- 
SIGNEE. 

a.  Title  of  assignee. 

Assignee  takes  the  same  title 
and  rights  as  was  held  by  the  as- 
signor. 

3:107;   6:88;   7:46;   10:37. 

Assignee  takes  the  property  sub- 
ject to  existing  valid  liens. 
4:45;  6:88. 

When  a  contingent  remainder 
passes. 

10:37;  11:111. 

A  mere  contingent  right  of  one 
to  receive  property  as  an  heir  on 
account  of  a  remainder-man's  fail- 


ure of  issue,  does  not  pass  to  an 
assignee. 
7:46. 

An    assignment    passes    an    in- 
choate right  to  a  mechanic's  lien. 
5:46. 

Assignment    prevails    over    pre- 
vious  deed   by  assignor  which   Is 
not   delivered   until   the   execution 
of  the  assignment. 
10:37. 

Assignee    of    insolvent    lessee — 
Priority    over    lessor's    claim    for 
rent. 
6:88. 

Rights  against  unrecorded  mor^ 
gage  of  assignor. 
7:46. 

Right  of  vendee's  assignee  pur- 
chasing an  outstanding  title. 
12:567. 

Rights  of  assignee  of  vendor  in 
property  sold  by  executory  con- 
tract. 

12:607. 

Assignee  of  a  mortgagor  takes 
subject  to  the  covenants  in  the 
mortgage. 

8:47. 

Assignee  cannot  question  validity 
of  prior   mortgage   on   account  of 
acknowledgment    being    taken    by 
agent  of  mortgagee. 
9:43. 

After  recognizing  the  validity  of 
a  previous  mortgage  by  a  sale  of 
the  property  subject  to  it,  an  as- 
signee cannot  afterward  avoid  it. 
6:88. 

Right   of  assignee  to   set   aside 
previous  conveyance  by  Insolvent. 
5:45. 

Massachusetts  statute  construed 
— Force  of  mortgage  recorded  more 
than  four  months  after  its  date. 
7:46. 

b.  Liability  for  taxes  and  rents. 

Liability  of  assignee  for  taxes. 
6:88. 
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Rights  and  liabilities  of  assignee 
of  an  insolvent  lessee  as  to  an  un- 
expired lease. 

6:88;  9:43;  10:37. 

IV.     ADMINISTRATION     OF     AS- 
SIGNMENTS— PROCEDURE. 

a.  In  general. 

Profits  derived  by  the  assignee 
dealing  with  the  property  belong  to 
the  estate. 

6:88;   8:47. 

To  what  extent  assignee  repre- 
sents creditors  of  the  assignor. 
7:46. 

He    may    foreclose    a    mortgage 
given  to  his  assignor. 
6:88. 

May  sue  to  set  aside  a  fraudu- 
lent conveyance  of  his  assignor. 
6:88;  8:47, 

Failure  of  assignee  to  set  aside 
such  conveyance,  does  not  deprive 
creditors  of  their  right  to  do  so. 
7:47. 

Application  of  rents. 
7:46. 

An  assignee's  bond  may  be  ap- 
proved on  a  Legal  Holiday. 
1:19. 

Assignee   may    be    removed    for 
mismanagement  or  waste. 
5:46. 

Discontinuing     assignment     pro- 
ceedings. 
4:44. 

Court   has   no   Jurisdiction   ovei 
property  not  embraced  in  the  as- 
signment, and  on  which  no  lien  is 
claimed. 
5:46. 

Eifect  of  order  of  court  ^  permit- 
ting creditors  to  withdraw*  claims 
and  sue  directly. 
3:107. 

« 

Maryland  statute  relating  to  in- 
voluntary insolvency,  held  not  to 
apply  to  married  women. 
4:46. 


Kentucky  statute  construed. 
12:23. 

b.  Creditors'    Rights. 

Rights  of  creditors. 
6:87. 

Creditors'  rights  against  the  as- 
signee are  no  greater  than  they  had 
against  the  original  debtor. 
5:46. 

Rights  of  creditors  against  prop- 
erty subsequently  acquired  by  as- 
signor. 
9:45. 

Estoppel  against  creditors. 
12:23. 

Priority  of  claims  for  labor. 
11:41. 

Application    of    the    doctrine    of 
marshalling  assets. 
4:251. 

c.  Sale  by  assignee. 

1.    In  general. 

Power  of  court  to  order  sale  of 
land  and  discharge  existing  mort- 
gage. 
4:46. 

Sale    may    be.  made    subject   to 
homestead  right. 
7:47. 

Effect  of  sale  to  discharge  prior 
liens. 
8:47. 

Contingent    dower    right    of    as- 
signor— BfTect   of   her   death   after 
sale   by   the    assignee   and   before, 
that  of  her  husband. 
8:48. 

Purchase  by   assignee   from   his 
vendee  to  fulfill  guaranty  by  him 
to  furnish  buyer  at  a  certain  price. 
12:23. 

2.    Rights  of  purchaser. 

Purchaser  takes  subject  to  out- 
standing equities. 
4:45. 
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Right    of    purchaser    at    an    aa- 
signee's  sale  to  assail  prior  incum- 
brance for  fraud. 
6:89. 

When   purchaser  may  discharge 
prior  lien  for  purchase  money  out 
of  the  purchase  money  to  be  paid 
by  him. 
8:48. 

Good  faith  purchaser  from  as- 
signee— Effect  of  constrortive  no- 
tice. 

4:46. 

Effect   of   decree   directing  that 
purchaser  be  placed  in  possession. 
5:47. 

V.     FEDERAL  BANKRUPTCY. 

a.  In  general. 

ETffect  of  federal  bankruptcy  law 
on  state  statutes  concerning  assign- 
ment. 

10:38. 

Rights   of  trustee  acd   receiver, 
previously  appointed  by  state  court, 
in  foreclosure  proceedings. 
11:42. 

Kight    of    trustee   to    set    aside 
fraudulent  conveyance. 
10:38;   12:24. 

Rights  of  trustee  against  fraud- 
ulent voluntary  grantee  of  bank- 
rupt. 

11 :  42. 

Rights  of  holder  of  note  contain- 
ing waiver  of  homestead. 
12:24. 

Power  of  trustee. 
11:42. 

Parol  agreement  giving  bankrupt 
right  to  redeem,  passes  to  assignee. 
3:107. 

Title  taken  by  assignee. 
3:107. 

Convevances  within  four  months 
of  assignment. 

9:44;  10:38;  11:42;  12:24. 


b.  Effect    of   discharge. 

1.    DehtM  diMcharged. 

Obligation  arising  out  of  assump- 
tion of  mortgage. 
1:668. 

2.    DehU  not  discharged. 

Liability  on  covenant  in  a  lease 
for  rent  accruing  subsequent  to  the 
date  of  insolvency. 
2:368. 

Right    of    landlord    to    recover 
double  rent  for  an  unlawful  hold- 
ing over. 
9:44. 

Right  to  enforce  a  lien. 
10:38. 

Right  to  collect  debt  by  enforo- 
ing  trust  in  land  held  by  third  per- 
son. 

10:38. 


ASSIGNMENT  OP  DOWER. 
See  Curtesy  and  Dower,  VTI. 


ATTACHMENTS. 

See  Liens,  IV,  c. 


ATTORNEY'S  FEES. 

See  Real  Actions,  VI. 


AUCTION  SALES. 


Authority  of  auctioneer. 
12:33. 

Rights    and    liabilities    of    pur- 
chaser. 
10:808. 

How   far  contents   of   advertise- 
ment determine  rights  of  parties. 
4:72. 
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Effect  of  fictitious  bids  by  auc- 
tioneer at  instance  of  owner. 
6:117. 

Statute  of  frauds. 
4:773;   7:754;   10:808. 


AVULSION. 


See  Waters,  IV,  g,  1. 


BANKRUPTCY. 


See  Assignments  and  Bankruptp 
cy,  V. 


BASTARDS. 


See  Descent,  m,  6. 


BONA  FIDE  PURCHASER. 


I.    What  conbtittttes. 

a.  In  general. 

1.  Persons  held  to  be. 

2.  Persons  held  not  to  be. 

b.  Pendente  lite  purchasers. 

1.  In  general. 

2.  As  to  who  are. 

II.    Claim    of    undeb    vrajjuttleixt 

CONVEYANCE. 


I.     WHAT    CONSTITUTES. 

a.  In  general. 

General  Requisites  of  a  bona  fide 
purchaser. 

5:48;    6:90;   9:46;    12:609,  610. 

Judgment  creditor  as  a  bona  fide 
purchaser. 

5:48;    7:48. 

To  what  extent  a  mortgagee  will 
be  treated  as  a  bona  fide  purchaser. 
4:47;     5:48,    49;     6:90;     7:48; 
9:46;  10:39;  11:43. 

Recital  of  consideration  in  deed 
presumed  to  be  true  in  favor  of 
one    claiming    as    bona    fide    pur- 
chaser. 
1:473a. 


Surrender  to  vendor  of  claim 
upon  one  to  whom  he  is  owing, 
held  to  be  a  valuable  considera- 
tion. 

1:481. 


Defeating  outstanding  equitlef 
Requisites  of  plea  by  one  claiming 
as  bona  fide  purchaser. 
1:474. 

Purchaser  of  land  has  a  right  to 
rely  upon  the  title  as  it  appears  of 
record. 
6:90. 

Burden  of  establishing  facts 
showing  one  to  be  bona  fide  pur- 
chaser. 

3:50;   7:48;  8:49. 

Bona  fide  purchaser,  not  affected 
by  subsequent  curative  legislation. 
7:50. 

Setting   aside,   by   non-residents, 
of    decree    rendered    upon    service 
upon  publication — ESffect  on  rights 
of  bona  fide  purchasers. 
7:60. 

Rights  of  bona  fide  purchaser. 
11:445;  12:610. 

Effect  of  purchaser  having  notice 
of  contract  void  under  the  statute 
of  frauds. 
11:445. 

1.    Persons  held  to  J)e. 

A  purchaser  with  notice  from  a 
purchaser  without  notice  is  treated 
as  a  bona  fide  purchaser. 

3:51;  6:94;  7:48;  9:46;  11:445. 

Purchaser  without  notice  from 
one  having  notice  is  treated  as  a 
bona  fide  purchaser. 

3:50;   4:48;   5:50;   6:94;   10:39. 

A  purchaser  from  one  holding  a 
legal  title  who  takes  the  convey- 
ance without  notice  of  outstanding 
equities. 

1:473;   2:44;   7:48. 

A  purchaser  under  warranty  deed 
paying  full  value  without  notice  is 
a  bona  fide  purchaser. 
2:43. 


BONA  FIDE  PURCHASER,  I,  a,  1.  2. 


37 


And  tds  cbaracter  as  a  bona  fide 
purchaser  is   not  affected   by   the 
fact   that   his  grantor   held   by   a 
quit  claim  deed  only. 
2:43. 

Purchaser  paying  only  a  portion 
of  the  purchase  money  Is  a  bona 
fide  purchaser  to  the  extent  of  pay- 
ments innocently  made,  before  no- 
tice of  the  equity. 
2:43. 

Purchaser  without  notice  of  ven- 
dor's lien. 
2:44. 

Purchaser  for  value  from  mort- 
gagee who  has  purchased  at  his 
own  sale  made  under  a  power  of 
sale. 

2:461. 

Purchaser  without  notice  of  un- 
recorded conveyance. 
3:48. 

Purchaser  at  execution  sale. 
9:46;   10:39. 

Particular  facts  held  not  to  de- 
prive a  purchaser  at  execution  sale 
of  his  character  as  a  bona  fide  pur- 
chaser. 
7:49. 

Judgment  creditor  purchasing  at^ 
his  own  sale. 

3:48.  52;  6:92;  7:49. 

Purchaser  at  a  Judicial  sale. 
€.92. 

Purchaser  at  foreclosure  sale. 
6:92. 

One   redeeming   from   an   execu- 
tion or  mortgage  sale. 
2:43. 

Purchaser  at  administrator's  sale. 
6:92. 

Purchaser  at  sale  of  land  by  as- 
signee for  benefit  of  creditors. 
3:48. 

Grantee  in  deed  given  in  consid- 
eration  of   discharge   of   pre-exist- 
ing debt  of  grantor. 
3:48. 


Tenant    in    common   taking    the 
portion  of  the  estate  assigned  to 
him  by  partition. 
8:49. 

Corporation  taking  conveyance 
from  two  of  its  directors  having 
knowledge  of  facts  affecting  the 
good  faith  of  the  transaction,  when 
such  knowledge  is  not  shared  in  by 
the  other  directors. 
11:62. 

Particular  cases. 
3:48.  52;  4:47;  5:48,  49;  6:91; 
8:49;  9:46;  10:39;  11:43. 

2.    Persons  held  not  to  de. 

Grantee  in  quit  claim  deed. 
1:478,  504;  3:49;  8:51;  10:39. 

In  Missouri,  a  grantee  in  a  quit 
claim  deed  for  value  and  without 
notioe,  has  the  same  rights  against 
an  unrecorded  deed  as  any  other 
innnocent  purchaser. 
8:51. 

One  taking  a  mortgage  merely  to 
secure  a  pre-existing  debt  is  not  a 
bona  fide  purchaser. 

1:473;  4:47;  5:48;  6:90;  7:48; 
9:46. 

One  taking  a  conveyance  to  se- 
cure a   pre-existing  debt,   without 
any  new  consideration. 
2:43. 

Judgment    creditor    taking    con- 
veyance from  his  debtor  to  apply  on 
the  judgment 
2:43. 

Purchaser   with   knowledge   that 
deed  under  which  his  grantor  holds 
was  intended  only  as  a  mortgage. 
5:48. 

One  who  has  acquired  his  inter- 
est upon  a  usurious  consideration. 
5:48;  8:49;  9:46. 

The  holder  of  an  option. 
10:39. 

Purchaser    having    only    written 
contract  upon  which  he  has  paid 
nothing. 
1:473. 
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Purchaser   with   knowledge   that 
another  has  a  contract  of  purchase 
for  the  same  land. 
1:473. 

Judgment  or   execution   creditor 
purchasing  at  his  own  sale. 
3:49;  8:50. 

An  attaching  creditor. 
9:46. 

Assignee  of  a  certificate  of  sale 
issued  to  a  purchaser  at  a  Judicial 
Bal& 

6:92. 

Assignee  or  vendee  of  one  pur- 
chasing under  an  erroneous  decree 
in  his  favor. 
6:92. 

A    purchaser    from   a   purchaser 
under  a  decree,  void  for  want  of 
jurisdiction. 
7:49. 

Devisee  of  land  charged  with  pay- 
ment of  unpaid  purchase  money. 
12:600. 

Purchaser  from  an  administrator 
who  has  purchased  the  land  at  a 
probate  sale  thereof,  and  failed  to 
pay  the  purchase  price  according  to 
the  order  of  the  court 
8:50. 

Grantee  in  a  voluntary  convey- 
ance does  not  become  a  bona  fide 
purchaser  by  reason  of  a  condition 
that  he  shall  pay  all  taxes  assessed 
upon  the  land. 
2 :  624. 

Sale  of  railroad — ^Michigan  stat- 
ute construed — Vendee  cannot  claim 
to    be    a    bona    fide    purchaser   as 
against  existing  taxes. 
1:43. 

Particular  cases. 
3:49.  52;  4:47;  5:48,  49;  6:91; 
8:49;  9:46;  10:39;  11:43. 

b.    Pendente   lite   purchasers- 

1.    In  general. 

Lis  Pendens.    See  Liens,  III. 


Actual    notice    of    decree    takes 
place  of  lis  pendens. 
4:453. 

A  pendente  lite  purchaser  takes 
subject  to  the  decree. 
8:452;  9:435. 

Pendente    lite    purchaser    takes 
subject  to  an  attorney's  lien. 
6:496;  9:435. 

Right    of    one    purchasing    after 
final  judgment. 
6:496. 

As  to  when  purchaser  is  charged 
with  notice  of  reinstatement  of 
case. 

7:450. 

Right  of  pendente  lite  purchaser 
to  appear  in  the  action. 
8:452. 

Pendente  lite  purchaser  not  pro- 
tected by  statute  of  limitations. 
10:399. 

Purchaser  after  judgment ,  takes 
subject  to  an  appeal. 
10:399. 

2.    As  to  who  are. 

Purchaser     pending     attachment 
proceedings. 
7:450. 

Purchaser  pending  action  involv- 
ing title. 
3:455. 

Purchaser     pending     foreclosure 
proceedings. 
6:496. 

Purchaser  pending  proceedings  to 
subject  property  to  payment  of  fine 
and  costs. 
7:450. 

Purchaser  from  heir  of  decedent 
before  proceedings  by  administrator 
to  sell  to  pay  debt& 
7:450. 

Purchaser  pending  action  by  cred- 
itor to  set  aside  title  of  creditor 
for  fraud. 
7:450. 
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Purchaser  pending  suit  for  parti- 
tion. 

7:450. 

A    defendant   in    partition,    pur- 
chasing the  interests  of  other  de- 
fendants,    takes     subject     to     the 
plaintifTa  claim  as  to  advancetaients. 
6:93. 

Purchaser  of  timber  pending  liti- 
gation. 
6:496. 

One    taking    mortgage,    pending 
action  to  foreclose  a  vendor's  lien. 
9:435. 

Purchaser  from  one  not  named  as 
a  party. 
7:450. 

Holder  of  an  unrecorded  deed  at 
time  of  filing  action  is  not. 
3:455;  5:478. 

One  taking  title  through  previous 
deed  of  party  to  action  by  filling  of 
blank  therein  as  to  name  of  grantee. 
7:450. 

A  grantee  of  mortgaged  premises, 
having  knowledge  of  subsequent 
proceedings  to  foreclose  the  mort- 
gage, who  fails  to  record  his  deed 
or  assert  his  rights  may  be  treated 
as  a  pendente  lite  purchasei. 
7:450. 

A  purchaser  without  notice  from 
one  holding  absolute  deed,  which  is 
rendered  a  mortgage  by  a  separate 
defeasance  which  is  not  recorded,  is 
a  bona  fide  purchaser  notwithstand- 
ing pending  proceedings  to  foreclose 
the  deed  as  a  mortgage  of  which  no 
lis  pendens  has  been  filed. 
6:93. 

II.     CLAIM   OF   UNDER   FRAUDU- 
LENT CONVEYANCE. 

Bona  fide  purchaser  from  fraudu- 
lent grantee. 
12:610. 

Grantee  in  deed  made  to  defraud 
creditors — What   notice   or   knowl 
edge  will  affect  his  title. 
1 :  188. 


Bona  fide  purchaser  from  failing 
debtor — ^Right  as  to  marshalling  of 
assets. 
1:475. 

Purchaser  from  fraudulent  gran- 
tee, with  notice  of  the  invalidity  of 
his  title,  takes  only  the  title  of  such 
grantee. 
2:44. 

Bona  fide  purchaser  not  affected 
by  fraudulent  conveyance  of  which 
he  has  no  notice. 
2:278. 

Notes   given   by  purchaser  from 
failing  debtor — Burden  of  proving 
negotiability. 
1:476. 

Grantee  has  burden  of  proving 
valuable  and  adequate  considera- 
tion. 

1:481. 

BYaudulent  release  of  mortgage 
by  guardian  operating  as  an  em- 
bezzlement of  his  ward's  funds — 
Rights  of  subsequent  bona  fide  pur- 
chaser. 
12:610. 


BOND  FOR  TITLE. 

See  Vendor  and  Vendee.  I,  e. 


BOUNDARIES  AND   DE- 
SCRIPTIONS. 


I.  Monuments. 

a.  In  general. 

b.  Control  courses  and  distances. 
[I.  Highways  and  stbeets  as  bound- 
aries. 

a.  In  general. 

b.  Center  line  as  the  boundary. 
III.  Streams  and  waters  as  bound- 
aries. 

a.  In  general. 

b.  Navigable  waters. 

c.  Water  courses,  in  general. 

d.  Lakes  and  ponds. 

e.  High  and  low  water  mark. 


40 


BOUNDARIES  AND  DESCRIPTIONS,  I— II,  lu 


IV.  Fixing  boundabies  bt  contba.ct 

OB  CONDUCT. 

a.  Agreementfi  fixing. 

b.  Acquiescence  and  estoppel. 

c.  Adverse  possession. 

V.  Pboceeoings  to  establish  bound- 

ABIES. 

a.  In  general. 

b.  Evidence. 

1.  In  general. 

2.  Evidence  beld  admissible. 

3.  Evidence  held  inadmissible. 

c.  Locating  lost  corners. 

VI.  SUBVEYS. 

a.  In  general. 

b.  Rules  for  surveys. 

VII.  DeSCBIPTION  of  BEAL  ESTATE  in 

DEEDS,   ETC. 

a.  Sufficiency. 

1.  In  general. 

2.  Descriptions  held  sufficient. 

3.  Descriptions  held  insufficient 

b.  Reference  to  maps,  plats  and 

other  instruments. 

c.  Evidence  to  aid  or  supply. 

1.  In  general. 

2.  Parol  evidence  admissible. 

3.  Parol  eivdenee  Inadmissible. 

d.  Construction  of  descriptions. 

1.  In  general. 

2.  Omissions  and  errors. 

3.  Particular        words        and 

phrases. 
VIII.  Maps  and  plats. 


Accretion      and      Alluvion.        See 

Waters,  IV,  g. 
Riparian   rights.     See   Waters,   IV. 
Trees    growing   on    boundary   line. 

See  Trees,  . 


1.     MONUMENTS. 

a.     In    general. 

The  shore  of  the  sea  named  In  a 
dieed  as  a  boundary  will  be  treated 
as  a  monument 
2:47. 

As  to  when  central  point  or  ex- 
terior limit  of  a  monument  is  to  be 
taken  as  the  boundary. 
4:58;   8:58. 

Force  and  effect  of  buildings  and 
fences  In  determining  boundaries. 
9:54. 


Building  on  a  line  de»igna;ted  as 
a  boundary — ^Rule  for  locating  line. 
2:47. 

Surveyor's  stakes -as  monuments. 
3:62;  7:54;  8:58. 

Line  actually   run    and    marked 
may  prevail  over  monument. 
1:476. 

When    surveyor's   stakes   control 
over  line  marked  on  plat. 
6:103. 

b.  Control    courses    and    distances. 


General    statement   and    appUcar 
Uon  of  the   rule  that  monuments 
control  courses  and  distances. 
1:117a.    509,   584;    2:47;    3:55 
4:57;      5:56;      6:103;      7:54 
8:58;     9:54;     10:47;     11:50 
12:31. 


Shore   of   river  designated   as  a 
boundary,  controls  courses  and  dis- 
tances. 
12:29. 

Ascertainable    lines    located    by 
artificial  monuments  control  courses 
and  distances. 
2:506. 

If.     HIGHWAYS     AND     STREETS 
AS  BOUNDARIES. 

a.  In  general. 

Reference  to  a  highway  presumed 
to  be  the  highway  as  It  existed  up- 
on the  ground  at  the  time  of  the 
deed. 

2 :  167. 

How   the  legal    line  of  a  street 
must  be  determined. 
9:52;  10:44;  11:541. 

When  the  conveyance  is  to  the 
line  of  a  highway,  the  side  thereof 
is  the  boundary. 

3:56:  8:56;  9:52;  12:28. 

Particular  description  held  not  to 
include  highway. 
12:28. 
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b.    Center  line  as  the  boundary. 

As  a  general  rul«  a  grant  of  land 

bounded   by   a   highway   or   street 

passes  title  to  the  center  thereof. 

2:48;  3:56;  4:56;   5:55;  6:103; 

7:53;     9:52;     10:44;     11:47; 

12:28. 

This  rule  Is  held  to  apply  though 
the  land  is  described  by  metee  and 
bounds  which  carry  along  the  side 
of  the  highway. 
4:56;  7:53. 

Rule  does  not  apply  where  other 
considerations  indicate  a  different 
intention. 

5:55;    8:56. 

The  presumption  that  the  grant 
extends  to  the  center  of  the  high- 
way rests  upon  the  grantor  having 
title  to  such  center. 
10:44. 

Rule  does  not  apply  to  conveyance 
by  city  of  lands  abutting  on  a  street, 
title  to  which  is  vested  In  the  city. 
9:52. 

This  rule  applies  to  an  alley. 
3:56;  4:56. 

Railroad  right  of  way,  not  a  pub- 
lic highway  within  the  meaning  of 
the  rule. 
12:28. 

Description  of  land  as  "running 
by"  a  lane,  held  to  extend  to  the 
center  thereof. 
2:167. 

Presumption   that  center  of  the 
highway  is  intended. 
3:221. 

III.     STREAMS      AND      WATERS 
AS    BOUNDARIES. 

a.  In  general. 

"Right  bank"  of  a  river,  defined. 
3:57. 

Stream    as    boundary — Effect    of 
change  in  its  course. 
3:57;  6:100. 

Swamps  as  boundaries. 
9:53;  11:48. 


Title  to  submerged  lands. 
4:54. 

Passing  of  flats  by  a  grant  of  the 
upland. 
10:45. 

Island  in  a  stream — ^Boundary  fol- 
lows the  main  channel. 
3:57.    , 

Streams  as  boundaries  in  grants 
by    the    United     Statefr— Title    to 
islands. 
6:102. 

Stream  as  boundary  line  between 
municipalities. 
2:49;   11:48. 

Government  grants. 
1:39;  11:48. 

Grant  by  United  States  of  lands 
bounded  on  waters — What  law  gov- 
erns ownership  of  bed. 
3:591. 

Meander  lines  as  boundaries. 
1:41,    477;     3:58,     591;     4:55; 
5:53;      7:52;       8:57;      9:53; 
10:45;   11:48. 

Mississippi  River  as  boundary  be- 
tween Illinois  and  Missouri. 
8:57. 

b.     Navigable   waters. 

"Banks"  defined. 
1:37. 

Boundaries  of  riparian  owners  on 
navigable  waters  discussed. 
1:39-41. 

Rules  for  protracting  side  lines  of 
contiguous    riparian    owners    into 
the  water. 
1:43. 

When  conveyance  passes  title  to 
thread  of  the  stream. 
6:100. 

Rule  in  different  states. 
4:53. 

In  Kentucky  title  extends  to  mid- 
dle   of    the    river    subject    to    the 
rights  of  navigation. 
1:477. 
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In  Michigan,  the  boundary  of  ri- 
parian lands  is  the  middle  or  thread 
of  a  navigable  stream. 
2:49. 

Navigable  stream  as  boundary  of 
a   municipal    corporation — Jurisdic- 
tion  does   not   extend   beyond   low 
water  mark. 
3:57. 

Effect    of    conveyance    by    metes 
.  and    bounds    which    establishes    a 
boundary  line  coincident  with  the 
line  of  navigation. 
4:53. 

Construction  of  particular  deeds. 
2:167. 

c.     Water   courses,   in   general. 

Bank  of  non-navigable  river  des- 
ignated as  boundary — Line  extends 
to  middle  of  the  stream. 
1:477. 

The  general  rule  that  boundaries 
extend  to  the  center  of  a  non-nav- 
igable stream  does  not  apply  where 
there  Is  a  clear  intention  in  the 
instrument  to  make  the  side  thereof 
the  monument. 
2:49. 

When  the  thread  of  the  stream  or 
the  bank  will  be  treated  as  the 
boimdary  line. 

3:57;  6:100;  11:48;  12:29. 

Effect  of  sudden  change  In  chan- 
nel of  a  stream. 

2:49;  3:682;  4:755;  7:734. 

Center  of  stream  as  boundary  of 
a  town — Effect  of  diversion  of  chan- 
nel by  artificial  means. 
8:57. 

Stream  as  the  boundary  of  a 
street, 

9:53;  11:48. 

Grant   by    government   of   lands 
bordering  on  non-navigable  water, 
the    meander   lines    of    which    are 
given  in  a  survey. 
4:654. 


Conveyance  of  lot,  extending  back 
to  river,  passes  all  "bottom  or  al- 
luvion rights." 
1:398. 

Particular  cases. 
12:29. 

d.     Lal<e8  and    ponds. 

Lake®  and  ponds  as  boundaries. 
1:41;   4:53,  55;   8:57;   11:48. 

Deed  bounding  premises  by  nat- 
ural lake  or  pond. 
7:731. 

Low  water  mark  on  the  shore  of 
a  lake  as  a  boundary. 
6:100. 

Grants    of    land    abutting    upon 
fresh  water  lakes  and  ponds  extend 
to  low  water  mark. 
2:49. 

An  exception  to  the  application 
of  this  rule  may  exist  where  length 
of  the  lake  is  much  greater  than 
its  breadth. 
2:49. 

6.     High  and  low  water  mari<> 

"High    water"   and    "high   water 
mark,"  defined. 

1:37;  3:777;  5:54. 


K 


Low  water  mark,"  defined. 
9:53. 


High  and  low  water  mark  as 
boundaries. 

4:53;  8:57;  9:53. 

Effect  of  adjudication  of  bound- 
aries between  adjoining  proprietors 
from  high  to  low  water  n^ark. 
3:57. 

IV.     FIXING      BOUNDARIES      BY 
CONTRACT  OR   CONDUCT. 

a.  Agreements  fixing. 

Disputed  boundaries  may  be  set- 
tled by  agreement  between  adjoin- 
ing owners  which  is  acted  upon  by 
them. 

2:50;  3:53;  4:50;  5:51;  6:95; 
7:51;  8:52;  9:47;  10:40; 
11:44;   12:25. 
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It  Is  not  necessary  to  the  yalld- 
ity  of  SUCH  an  agreement  that  the 
possession  continue  for  tine  pre- 
scriptive period. 

4:50;  6:95;  7:51. 

Such  agreement,  not  binding  up- 
on subsequent  purchaser  where  it 
changes   the  legal  construction  of 
the  title  deed. 
3:53. 

When  agreement  of  husband  of 
owner  of  land  fixing  boundaries 
binds  her.  * 

4:50;  12:25. 

Agreement  procured  by  fraud,  not 
binding. 
1:478. 

Agreements  fixing  boundaries  are 
not  considered  as  extending  to  title. 
2:50. 

EfTect  of  oral  argument. 
10:40;    11:44;   12:25. 

Effect  of  agreement  to  employ  a 
surveyor  to  run  a  line  and  set  up 
a  boundary. 
3:53. 

Effect  of  the  representations,  by 
agent  of  owner,  made  to  a  tenant 
as  to  the  boundaries  of  the  prem- 
ises. 

4:50. 

Construction  of  particular  agree' 
ment. 

8:52;  9:47;  12:25. 

Effect   of   subsequently    ignoring 
agreement  fixing  boundaries. 
9:48. 

b.     Acquiescence    and    estoppel* 

Long  acquiescence  in  a  particular 
line  creates  strong  presumption  trf 
its  correctness. 

1:478. 

Where  adjacent  owners,  by  sur- 
vey or  otherwise,  locate  the  bound- 
ary line  between  their  lands  in 
which  they  acquiesce  by  taking  pos- 
session, building  fences,  or  the  erec- 
tion  of  other  improvements,  such 


location     becomes     binding     upon 
them. 

3:54;  6:96;  9:49;  10:41;  12:26. 

Boundary  between  two  wharf  lots 
on  a  concave  shore — Effect  of  erec- 
tion of  fence  and  piling,  acquiesced 
in  by  the  owners. 
6:99. 

As  to  when  boundary  lines  will 
be  deemed  efstabllshed  by  the  erec- 
tion of  fences  and  buildings. 

1:476;  5:51;  6:96;  7:51;  8:63; 
9:49;  11:25;  12:26. 

A    city    may    acquiesce    in    the 
boundary  of  a  street  so  as  to  be 
estopped  to  deny  it. 
6:97. 

The  establishment  of  a  boundary 
line  by  acquiescence  is  a  question 
of  fact 
6:97. 

Establishing  boundaries  by  acqui- 
escence and  estoppel. 

4:51;    6:97;    7:51;    8:53;    9:49; 
11:44,  45. 

c-  Adverse  possession. 

To  settle  boundary  by,  possession 
must  be  for  the  statutory  period. 
1:478. 

To  constitute  adverse  possession 

as    between   conterminous    owners, 

there  must  be  an  actual  possession 

with  the  Intention  to  hold  adversely. 

3:40. 

The  occupation  of  land  for  the 
prescriptive  period  up  to  a  given 
line  as  a  boundary,  under  claim  of 
title,  will  be  deemed  to  establish 
the  boundary  by  adverse  possession. 
4:«1;   12:10. 

Possession    up    to    a    given    line 
under  claim  of  title  is  adverse. 
1:469. 

Rule   otherwise    where    claimant 
claims  to  hold  only  to  the  true  line. 
1:27,   469;    2:23;    6:62;    11:25; 
12:10. 

Application  of  these  rules  to  pub- 
lic using  the  highway. 
1:469. 
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Open,  notorious  and  actual  pos- 
session up  to  the  marked,  thougli 
mistaken,  boundary  line,  continued 
for  the  prescriptive  period  under  a 
claim  of  ownership,  vests  title. 
1:25-27;  11:25. 

Possession  held  under  mistaken 
idea  as  to  location  of  true  line  is 
not  adverse,  unless  the  party  holds 
the  property  up  to  the  line  under 
claim  of  ownership. 

3:25,    40;    8:53;    9:49;    10:41; 
12:10. 

Possession  up  to  a  fence  under 
claim  of  ownership  is  adverse, 
though  the  claimant  may  believe 
the  fence  to  be  on  the  true  line, 
when  in  fact  it  is  not. 
3:40. 

Possession   under  mistake  as  to 
true  boundary. 
10:19. 

Occupancy  of  land  up  to  a  bound- 
ary line  by  agreement  is  not  ad- 
verse. 
4:25. 

Title   once   acquired    by    adverse 
possession  Is  not  divested  by  mere 
agreement  to  have  a  survey  to  de- 
termine the  true  line. 
4:36;  11:36. 

Long  continued  and  uninterrupt- 
ed   claim    and    possession    will    fix 
boundary    as    against    a.  mere    in- 
truder. 
3:62. 

Establishing    boundaries    by    ad- 
verse possession. 

8:53;  9:49;  10:41. 

Adverse  possession  between  con- 
terminous owners,  whose  respective 
colors  of  title  blend — Duty  of  the 
court. 
2:23. 

Lappage   of   constructive   posses- 
sions. 
5:52. 

Adverse  possession  between  land- 
lords of  adjacent  tracts  of  land  in 
possession  of  the  same  tenant. 
3:25^. 


V.     PROCEEDINGS   TO    ESTAB- 
LISH   BOUNDARIES. 

a.     In  general. 

Jurisdiction  of  equity  to  establish 
boundaries. 

10:43;  11:46;  12:27. 

Procedure  in  action  to  establish 
boundaries. 

3:59;  11:46. 

There  must  be  a  substantial  com- 
pliance* with  the  material  require- 
ments of  the  statute. 
3 :  59. 

Apportionment  of  excess. 
3:61. 

Rules     for     determining    bound- 
aries. 
6:99. 

Statutes  construed. 
8:54;  12:27. 

b«     Evidence. 

1.    In  general. 

Admissibility  of   declarations  of 
former  owners. 
9 :  50. 

Evidence  of  the  understanding  of 
the  occupants. 
4:51. 

When   parol   evidence   is   admis- 
sible. 
2:46. 

The  location  of  the  lines  of  an 
actual  survey  may  be  shown  by  any 
legal  evidence. 
1:584. 

Admissibility  of  evidence  as  to 
general  repute  as  to  location  of 
boundary. 

3:60;  9:50. 

What  evidence  is  admissible  and 
what  matters  may  be  considered  in 
determining  disputes  as  to  bound- 
ary lines. 

3:60;    4:51;    6:98;    8:54;   9:50; 
10:42;  11:46. 
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2.    Evidence  held  admissible^ 

All  evidence  which  1b  competent 
to  prove  the  fact 
1:476. 

Recital  in  deed  fixing  boundary. 
1:476. 

Evidence   of    one    present    when 
line  was  run. 
12 :  27. 

Declarations  of  deceaaed  persons 
made  while  in  posseesion. 
2:46. 

DeclarationB  of  deceased  persons 
made  long  before  any  dispute  arose. 
1:476. 

Same  held  where  party  is  phys- 
ically unable  to  testify. 
1:476. 

Declarations    of    grantor    as    to 
width  of  street  at  time  of  diolivery 
of  his  deed. 
12:27. 

Declaration  of  a  deceased  disin- 
terested person,  though  testified  to 
by  an  interested  party. 
12:27. 

Field  notes  of  a  public  surveyor 
deposited  in  land  ofllce. 
1:584. 

Reputation     as     to    location    of 
boundary  line. 
12:27. 

3.    Evidence  held  in€idmi88iJ>le. 

An  illegal  survey. 
12:27. 

Admissions  and   declarations  by 
one  who  has  parted  with  his  title. 
1 :  476. 

Hearsay  and  opinions. 
1:476. 

Declarations    of     deceased     sur- 
veyor to  prove  location  of  comer. 
1:584. 

Opinions  of  surveyors  as  to  what 
lines  were  run  in  making  the  orig- 
inal survey. 
1:584. 


Marking  of  tree  or  stone  by  sur- 
veyor— Not   admissible   during   his 
life  time. 
12:27. 

c  Locating  lost  corners. 

The  actual  location  is  the  mat- 
ter to  be  determined. 
3:59. 

Prooeedlngs     to     establish     dls 
puted    corner — Iowa    statute    con- 
strued. 
2:51. 

Location     of     lost     government 
monument — Admissibility  of   parol 
evidence. 
12:30. 

Rules  for  establishing  lost  cor- 
ner. 

6:99;    10:46;    11:49;    12:30. 

Use  of  field  notes  where  original 
government  monuments  have  been 
obliterated  or  lost 

9:51;   10:46;    12:30. 

Rule   where  field   notes  are   in- 
consistent. 
8:55. 

Establishment    of    lost    and    un- 
certain boundaries^Surveyor  must 
be  disinterested  person. 
5:51. 

VI.     SURVEYS. 

a.  In  general. 

Conclusiveness  of   field   notes. 
3 :  573. 

Ckmclusiveness  of  comers  estab- 
lished  by  government  surveys. 
12:469. 

Oonfiicts   between    surveys. 
3:574. 

Location  of  disputed  corners. 
7:615. 

Apportionment  of  shortage. 
1 : 584. 

When    excess    will    constitute   a 
vacancy. 
1:584. 
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Courses  govern  distances. 
12:31. 

When  courses  and  distances  con- 
trol the  lines  of  a  survey. 
3:574. 

Location  of  lines  by  protraction 
from  known  monument  or  line. 
1 :  584. 

Conflict  between  calls  In  surveys 
— What  governs. 
2 :  506. 

Bounds  and  starting  points  are 
questions  of  fact. 
7:617. 

Boundaries  fixed  by  government 
surveys  prevail  over  later  surveys 
made  by  Individuals. 
7:613. 


Original      survey 
corded  plat. 
8:619. 


controls     re- 


Clty  cannot  fix  Initial  points  of 
an  efxi sting  survey. 
2:506. 

Power  of  court  to  correct  original 
United  States  surveyfl. 
6:686. 

Survey  made  upon  paper — ^Inten- 
tion of  parties  controls. 
2:506. 

Proof  of  intention  of  surveyor  to 
det^ermine  whether  lands  were  in- 
cluded  in   the   survey. 
9:596. 

Boundary  lines  and   monuments 
established  by  government  survey, 
control  description  in   patents. 
2:506. 

Reversing  calls  and  tracing  lines 
to  harmonize  objects  of  the  grant. 
2:506. 

Running    courses — As    to    when 
the   calls   of '  a   deed   may   be   re- 
versed. 
4:62. 

Tracing  description  by  a  running 
survey  In  an  inverse  order. 
3:576. 


Lines    marked    on    the    ground 
constitute  the  actual  surver 
10:42. 

Lines    miarked    upon    the    eartL 
govern  plats  made  from  a  survey 
7:617. 

Lines  presumed  to  run  straight 
and     parallel     with     other     lines, 
where     the    contrary    is    not    ex- 
pressed. 
3:62. 

Supposed  government  corners  ac- 
quiesced   in    by    adjoining    owners 
for  many  years,  will  be  presumed 
to  be  correct. 
2:46. 

Record     of     survey     made     by 
deputy  surveyor — When  admissible 
in  evidence. 
6:668. 

Survey    by    United    States'    offi- 
cers   confirmed    by    the    land    de- 
partment— Collateral  attack. 
6:639. 

Surveys  designated  as  adjoining 
— Separation  of  on  account  of  ex- 
cess. 

1:684. 

Identification  of  survey*  by  meas- 
uring  from    known    calls   of   other 
surveys. 
1:584. 

Line  of  survey   between   remote 

corners — Disposition     of     variance 

where  whole  length  Is  found  to  be 

variant  from  the  length  called  for. 

2:506. 

Lose  of  location  of  streams  men- 
tioned in  a  survey  on  account  of 
change  of  their  names — Use  of 
contemporaneous  maps  and  sur 
veys  to  identify  them. 
'5:639. 

Duty  of  surveyor  as  to  notifying 
owner  of  encroachments. 
4:586. 

To  locate  a  line  the  original  or- 
der of  survey  must  be  followed 
7:617. 
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Survey    to    determine    the    acre- 
age— Computation     by     horizontal 
rather  than  surface  measure. 
7:617. 

E^ect  of  corrections  made  by 
an  officer  In  his  draft  of  a  survey 
after  marking  the  lines  on  the 
land. 

7:617. 

ECtect  of  meandering  of  a  lake 
by  United  States  surveyor. 
8:619. 

Meaning  of  the  word  "half  when 
used    in   describing  a   government 
survey. 
9:596. 

Location    of    lost    section     and 
quarter  section  comers. 
10:551. 

When   line  may   be   deflected. 
10:551. 

Waiver  of  conclusiveness  of  stat- 
utory  survey. 
6:685. 

CJonstructlon  of  particular  sur- 
veys. 

4:586;  6:685. 

Miscellaneous  statutory  provl- 
pions  construed. 

3:f>75:     4:5R6:     5:639;     6:685; 
7:617;   9:596, 

b.  Rules  for  surveys. 

Ri'lo   In   case   of  over-lap. 
11:50. 

■P"»p<?     for    establishing    section 
Comoro  fn  G^ovemment  surveys. 
5 :  639. 

Fii'pq  where  line  of  survey  en- 
co"Titprq     impassable     or     unsur- 
TnoiTTit«hie  objects. 
5  •  639. 

Method    of    loc«it!nfir    the    North- 
woof  corner  of  section  when  North- 
€»a«!t  corner  can  be  located. 
4 :  586. 

Piiips   as   to   adjustment   of   de- 
flciPT"*!**"  in  government  surveys. 
3:575. 


I     Rule  in  surveying  boundaries  de- 
i  fined  by  streams  or  other  waters. 
6:685. 

Rules    for    making    resurvey    of 
government  laiMis. 
6:685. 

Presumptions     as     to    the    rule 
where  the  line  of  survey  encoun- 
ters impassable  or  insurmountable 
objects. 
6:51. 

VII.     DESCRIPTION       OF       REAL 
ESTATE  IN  DEEDS,  ETC. 

a.  Sufficiency. 

1.    In  genera$, 

A  description  which  furnishes 
the  means  of  identifying  the  land 
is  sufficient. 

1:114;    2:165;    6:197;    12:79. 

Not  essential  that  the  instru- 
ment contain  such  description  as 
will  enable  the  identification  to 
be  made  without  aid  of  extrinsic 
evidence. 

3:213;   4:183. 

Description      embracing       more 
land   than   the   grantor   owns,   not 
invalid. 
1 :  114. 

Erroneous  statement  of  a  monu- 
ment does  not  invalidate  when  re- 
maining description  is  sufficient  to 
locate  the  land. 
1:509. 

Description    In    patent    not   void 
because    exclusions    are    not    spe- 
cifically described. 
2:165. 

Sufflciency  of     designating    cor- 
ners by  "a  stake." 
8:186. 

When  designation  of  a  beginning 
point  is   necessary. 
6:221;    7:180. 

Sufficiency  of  description  of  land 
formed  by  accretion. 
7:180. 
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Deed    for    a    given    number    of 
acree,     to     be     selected     by     tbe 
grantee  from  a  larger  tract. 
3:213. 

Description  as  so  many  acree  off 
the  eld*?  of  or  in  the  comer  of  a 
c^eslgniated   tract. 

3:218:    5:198;    6:222;    7:179. 

» 

Errors  and  mistakes  which  will 
not  Invalidate  a  definite  and  ac- 
curate description  by  metes  and 
bounds. 

5:197;  6:221. 

Sufficiency  of  particular  descrip- 
tions In  wills. 
11:694. 

General  principles  as  to  essen- 
tials of  a  description. 

3:213,  221;  4:183;  5:197; 
6:221;  7:180;  9:172;  10:158, 
159:    12:594. 

2     Descriptions  held  sufjlcieni. 

A   description   as   all    the   lands 
the  grantor  ownjs  In  a  designated 
bG<;ticn  or  locality. 
8 :  186. 

Description  as  all  the  property 
acquired  by  grantor  as  heir  or 
under  the  will  of  a  designated 
I  erson. 

3:217;  4:185;  9:173;   10:158. 

Description    by    name    sufficient 
in   a  contract  of  sale  If  property 
can  be  identified  by  extrinsic  evi- 
dence. 
9:172. 

In  a  mortgage. 
1:509. 

A  griven  number  of  feet  off  the 
uorth  end  of  designated  lots. 
2:368. 

Description  of  land  as  so  many 
acres  in  the  comer  of  a  section  or 
quarter  section. 
3:217;    9:173. 

Particular  descriptions  held  suffi- 
cient. 

1:115:  3:215,  217;  4:185; 
5:198;  6:222;  7:181;  8:186; 
9:173;   10:160;   11:132;  12:79. I 


3.    Descriptions  held  insuf/loient. 

All  of  a  certain  tract  of  land  not 
previously    ooniveyed    to    a    third 
party. 
1:509. 

Particular  descriptions  held  In- 
sufficient. 

1:114,  117;  2:166;  3:218;  4:186; 
5:198;  6:222;  7:181;  8:186; 
9:173;  10:160;  11:132;  12:79. 

b.     Reference   to    maps,   plats   and 
other  instruments. 

How   far   designation  of   platted 
lot,  by  lot  number,  controls  courses 
and  distances. 
1:117a. 

A   plat   referred    to,   becomes    a 
part  of  the  deed. 
2 :  128. 

Effect  of  reference  to  map  or 
plat. 

8:187;  12:80. 

Description  of  land  In  plat — 
Went  it  controls  an  agreed  descrip- 
tion. 

12:458. 

Reference  to  government  patent 
makes  United  States  survey  a  part 
of  the  deed. 
2:167. 

Reference  to  a  recorded   sub-di- 
vision of  lots — Map  pasted  In  the 
designated  record  sufficient. 
4:184. 

Reference  to  other  instruments 
for  description — Force,  effect,  and 
construction. 

3:216;  4:184,  189;  7:182;  8:187; 
10:161;  12:71,  80. 

Where   the   description   is   clear 
and  complete  the  amount  conveyed 
can  not  be  lessened  by  reference 
to  other  instrument. 
3:213. 

Effect  of   reference  to   void   de- 
scription in  another  deed. 
1:114. 
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c.  Evidence  to  aid  or  supply. 

1.    In  general. 

Admissibility   of  parol   evidence 
to  aid  description,  discussed. 
1:113. 

Admissibility  of  oral  testimony  to 
aid  in  the  application  of  the  de- 
scription. 

3:59;   12:27. 

Considering  date  line  of  an  in- 
strument to  aid  an  imperfect  de- 
scription. 
10:163. 

Courts  take  Judicial  notice  of  the 
direction  of  government  range. 
3:212. 

Declarations  and  acts  of  parties 
may  be  shown. 
2:539;  12:80. 

Opinion  of  witness  as  to  what 
land  a  deed  covers  is  inadmissi- 
ble. 

12:80. 

Former  negotiations  of  the  par- 
Ues. 

11:134. 

Changing  section  number  in  de- 
scription, on  ground  of  mistake  by 
scrivener. 
11:706. 

Aiding  descripUon  in  will  by  ex- 
trinsic evidence. 
12:642. 

2.    Parol  evidence  aOmisHble, 

To  show  where  the  boundaries 
are. 

2;  167. 


To  identify  or  locate  beginning 
point  of  description. 
1:476;  10:162. 

To  show  location  of  comer. 
6:224. 

To  establish  true  location  of  a 
survey. 

11:201;  12:468. 

To  locate  mining  claim  conveyed 
by  descriptive  name. 
1:317. 


To  show  situation  of  parties  and 
circumstances    attending   the   con- 
veyance. 
10:162. 

To  show  actual  occupation  and 
use  of  the  land  under  the  deed. 
11:134. 

To  locate  monuments  and  bound- 
aries. 

8 : 188. 

To  show  that  a  certain  comer 
was   marked   by   a   certain  monu- 
ment 
9:175. 

To  explain  ambiguous  descriptive 
terms. 

9:175. 

To  explain  latent  ambiguities 
and  identify  the  premises. 

5:200;    7:183;   11:201;   12:80. 

To  supply  a  missing  lot  number. 
6:224. 

To  identify  a  plat  referred  to. 
11:134. 

To  ascertain  location  of  adjoin- 
ing: lands  referred  to  in  a  descrip- 
tion. 

5:200. 

To  explain  terms  used  In  a  de- 
scription. 
4:187. 

To  fit  the  description  to  the  land^ 
3:215;   4:187;   9:175;   10:162. 

To  show  that  the  description  as 
commonly  understood  in  the  vicin- 
ity clearly  designates  the  property. 
4:187. 

To  show  trae  location  of  a  line. 
3:212. 


To  show  previous  agreement  of 
parties  fixing  the  boundaries. 
3 :  212. 

To  supply  names  of  the  state  and 
county. 

3:212;   4:187;   7:183;   11:134. 

Where  a  description  of  land  in  a 
contract  of  sale  refers  to  property 
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owned  by  the  vendor  In  a  certain 
locality,  parol  evidence  is  admissi- 
ble to  establish  the  boundaries,  it 
being  shown  that  he  owned  no  oth- 
er property  in  such  locality. 
2 :  165. 

Particular  cases. 
3:215;     5:200;     6:224;     8:188; 
9:175;    10:162;    11:134,   201; 
12:80. 

3.    Parol  evidence  inadmisaihle. 

To   supply   description   which   Is 
entirely  wanting. 
9:175. 

To  show  a  mistake  or  alter  or 
vary  a  boundary. 
7:183. 

To  correct  mistake  in  designation 
of  quarter  section. 
3:212. 

To   control    the    legal    effect    of 
clear   and    intelligible   terms    used 
In  a  description. 
2:167. 

To  enlarge  the  description. 
3:212. 

To  supply  omission  of  the  num- 
ber of  the  range. 
3:211. 

To  show  intention  of  the  grantor, 
where  there  is  no  ambiguity  in  the 
description. 
3 :  212. 

Inadmissible,    unless    description 
is  ambiguous. 

4:187;   10:162. 

To  remove  a  patent  ambiguity. 
6:224;  12:79,  80. 

Patent  ambiguity,  defined. 
3:212. 

Particular  cases. 

6:224;  9:175;  10:162;  11:134. 

d.  Construction  of  descriptions. 

1.    In  general. 
Construction     of     descriptions — 


General    principles    and    particular 
cases. 

1:118,  509;    3:219;    4:188,   192; 

5:199;    6:223;    7:182;    8:187; 

9:174;     10:161;     11:50,     111, 

694;    12:79. 

As  to  when  particular  description 
controls  general  description. 

2:167;     3:214;'  4:188;     5:199; 
9:174;  12:79. 

Rule   in   case   of   conflicting   de- 
scriptions. 

1:118;     3:213;     6:223;     8:187; 
9:174;    10:161. 

Construed  liberally. 
2:167. 

Controlling  effect  of  intention  of 
parties. 
1 :  118. 

How  intention  of  grantor  may  be 
determined. 
1:118. 

Effect  of  designation  of  area. 
11:50;   12:31,  79. 

Effect  of  statement  as  to  quantity 
and  distance. 
4:191;  12:79. 

A   call   for   quantity   may   make 
that    certain    which    would    other- 
wise  be   uncertain. 
2:167. 

Description  by  metes  and  bounds 
controls  statement  as  to  quantity. 
3:213;  4:188. 

How  far  designation  of  quantity 
controls  courses  and  distances. 
1 : 117a. 

When  statement  as  to   quantity 
will  give  way  to  boundary  lines. 
4:859. 

When   court   may    presume    the 
county  and  state  in  which  land  is 
located. 
1:116. 

Conveyance  of  legal  sub-division 
of  section — Rule  for  locating  lines 
where  quarter  section  corners  are 
lost. 

3:62. 


Definite    number    of    acres 
yeyed  out  of  a  large  tract 
1:118. 


What  the  boundaries  of  land  as 
actually  giyen  are,  as  a  matter  of 
law. 

2:167. 

Where  the  lines  of  a  boundary 
dlscloee  no  error  or  inconsistency 
until  the  last  line  which  has  to  run 
"to  the  place  of  beginning/'  courses 
and  distances  of  such  line  may  be 
disregarded  when  necessary  to 
make  it  reach  that  point. 
2:128. 

Conveyance     of     a     designated 
nnmber   of   acres  of   a   block — ^No 
deduction   on  account  of  adjacent 
street. 
2:128. 

Effect  of  clause  following  up  gen- 
eral description  which  sums  up  the 
intention  of  the  parties  as  to  prem- 
ises conveyed. 
3:213. 

An  impossible  or  senseless  direc- 
tion or  course  given  in  a  deed  must 
be  disregarded. 
6:221. 

Designation  of  quantity — ^tJse  of 
the  words  "more  or  less" — Rights 
in  case  of  deficiency. 

3:220;    6:223;    10:161. 

Conflict  between    description    by 
metes  and  bounds  and  reference  to 
map  or  plat  or  other  instrument. 
4:188;    7:182;    9:174. 

When  lines  presumed  parallel. 
12:79. 

Reservations. 
11:133. 

2.    Omissions  and  errors. 

Call  omitted  by  mistake  may  be 
read  in  by  court 
12:79. 

Supplying  missing  side. 
4:190. 

Omission  of  name  of  County,  not 
material  where  Section,  Township, 
and  Range  are  given. 
10:159;   12:79. 
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con-       Effect  of  omission  of  State,  Coun 
ty.  Township  or  Range. 
4:183;  7:180;  12:79. 


Omission   of   the  word   "thence" 
between  two  calls  of  a  deed. 
10:159. 

Rejection  of  manifest  errors. 
2:165;  3:219;   5:199;  7:182. 

Disregarding    errors    where    re- 
mainder of  description  is  sufficient. 
6:221. 

Effect  of  mistake  in  description 
of  land  in  a  will. 
12:642. 

3.    Particular  words  and  phrases. 

Conveyance   describing    land    as 
beginning  "at  a  point  on  the  East 
side"  of  a  certain  road. 
3:219. 

Deed  by  grantor  of  "all  my  right, 
title  and  interest"  in  a  tract  of 
land,  passes  his  entire  estate  there- 
in. 

2:129. 

Effect  of  including  after  particu- 
lar description  "all  other  lands"  of 
the  grantor. 
2:167. 


M 


Meaning  of  the  word  "beach. 
10:161. 


Description  as  the  "ground  East 
and  South"  of  a  certain  building. 
3:219. 


Use    of    words    "fractional 
"part"  in  descriptions. 
5:198;  7:176-178. 


or 


When  the  figure  "4"  will  be  con- 
strued as  meaning  "quarter." 
7:182. 

Meaning  of  word  "Half." 
1:118. 

"Lands  contiguous"  to  certain  de- 
scribed real  estate. 
3:219. 


The   term    North 
means  due  North. 
3:219. 


or    Northerly 
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Conveyanoe  of  land  South  of  a 
designated  "railway  cut." 
6:199. 

Meaning  of  term  "railroad  track" 
when  used  in  a  boundary. 
8:219. 

VIII.     MAPS    AND    PLATS. 

Mistake  in  plat. 
11:475;  12:458. 

Sufficiency  of  description  by  ref- 
erence to  a  map  or  plat. 
11:132. 

Illinois  statute  construed — ^Execu- 
tion and  acknowledgment  of  plat. 
9:595;  12:459. 

Admissibility  In  eyldence. 
4:586;     7:616;     8:619;     9:595; 
10:550;  11:475;  12:460. 

Rules  for  construing  plats. 
2:505. 

Effect  of  Joint  plat  by  owners  of 
contiguous  lands. 
9:595. 

Conflict  between  map  and  survey 
— Survey  controls. 
2:505. 

Conveyance  by  reference  to  plat — 
Effect  of  invalidity  of  plat. 
3:575. 

Admissibility  of  map  in  evidence 
to  determine  what  lajid  is  included 
in  a  deed. 
11:202. 

Acceptance  of  plat  by  municipal- 
ity— ^When   courts  will   review   its 
action. 
3:575. 

Loss  of  plat — ^Use.  of  deed  made 
with  reference  to  it*  to  locate  land 
covered  by  the  plat. 
4:586. 

Effect  of  vacation  by  the  owner 
of  a  plat  of  an  addition  to  a  dly. 
5:639. 

Force  and  effect  of  reference  to 
an  older  plat 
6:685. 


Grantee  under  deed  referring  to 
a  plat — ^Right  to  show  location  of 
surveyor's  stakes. 
6:685. 

Effect  of  approval  of  a  plat  of  a 
proposed  addition  to  a  city. 
8:619. 

Validity  of  ordinance    requiring 
plat  of  an  addition  to  be  approved 
by  municipal  authorities. 
11:475. 

Power  of  land  department  to  cor- 
rect government  plat 
9:595. 

Rule  where  there  is  a  variance 
between  the  survey  of  a  city  addi- 
tion and  the  plat  thereof. 
10:550. 

Conclusiveness     of     government 
plat  of  a  survey. 
10:551. 

Effect  of  grant  of  land  by  num- 
bers according  to  pl^rt  referred  to. 
10:550. 

Owners  of  real  estate  in  a  town 
take  with  notice  of  the  provisions 
of  a  statute  regulating  the  plat  and 
survey  thereof. 
10:550. 

StGitutory  provisions  construed. 
11:475;   12:459. 


BRIDGES. 


Definition  of. 
4:170. 

Dangerous  and  defective. 
3:142,    143. 

Mechanics'  lien  for  construction. 
5:515. 


BROKERS. 


I.     BmPLOTMENT  and  ATJTHOBrrT. 

a.  Bmplosrment,  in  general. 

b.  Statute  requiring  written  con- 

tract 
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c  Authority. 

1.  In  general. 

2.  Power  to  bind  principal  by 

contract  and  conveyance. 

3.  Revocation. 

II.  Duties,  liabilitiks  Ain>  tbttst 

BELATI0H8. 

a.  In  general. 

b.  Purchase  by  agent. 

III.  Right  to  commissioh. 

a.  Sale  or  transaction   made  by 

agent 

b.  Sale  by  owner  or  third  party. 

c.  Commission  when  sale  is  not 

made. 

IV.  Action  pob  gommibbion. 

a.  In  general. 

b.  Defenses. 

c.  Evidence  and  proof. 

d.  Measure  of  recovery. 


I. 


AU- 


EMPLOYMENT        AND 
THORITY. 

a.     Employment,  In  general. 


Validity  of  ordinance  requiring 
brokers  to  pay  an  annual  license 
tax. 

8 :  686. 

Contract  of  employment  is  neces- 
sary to  give  an  agent  the  right  to 
commissions. 
3 :  627. 

Unsolicited  service  of  agent — Im- 
plication of  promise  to  make  com- 
pensation. 
4:702. 

Emplojrment  made  by  parol. 
1:359;     2:548;     3:627;     7:670; 
9:653;  10:606;  11:582;  12:33. 

Agreed  contract  reduced  to  writ- 
ing, but  no  signed — Force  and  ef- 
fect. 

1:359. 

Principal     may     employ     broker 
through  his  agent 
5:736. 

Letters  as  contracts  of  employ- 
menf. 

1:359;    11:515. 


Obtaining  from  land  owner  list 
of  lands  with  prioes,  as  an  employ- 
ment 

1:359;  2:548;   11:615. 

Executor  may  emplo> . 
3:628;  10:606. 

Assignee  of  an  insolvent  estate 
may  employ. 
7:670. 

Effect  upon  contract  of  agency  of 
subsequent  option  to  purchase  the 
land  given  to  the  agent. 
i:701. 

Particular  acts  of  agent  held  not 
to   invalidate  his   contract  of  em* 
ployment. 
11:518. 

Contract  authorizing  sale  of  land 
at  a  "net"  price. 
1:363. 

What    conatitutes    an    exclusiv<> 
agency. 

6:756;   11:519. 

Contract  giving  an  agent  the  ex- 
clusive right  to  sell  for  a  time  at  a 
given  price,  any  excess  to  be  his 
commission,  does  not  give  him  an 
option  to  purchase  the  land  at  the 
price  named. 
2:548. 


b.    Statute    requiring   written    con- 
tract- 

Construction  of  statute  requiring 
employment  to  be  by  an  instrument 
in  writing. 

1:359;  3:627;  7:670;  8:678; 
9:653;  10:606;  11:515,  582; 
12:33. 

Statute  does  not  apply  to  con- 
tracts between  brokers  to  co-oper- 
ate. 

2:548. 

Statute  making  it  a  misdemeanor 
to  offer  land  for  sale  without  writ- 
ten authority  of  owner,  unconstitu- 
tional. 
12:33. 
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e.  Authority. 

1.    In  general. 

Verbal  authority,  not  Inferred. 
2:548. 

Appointment  of  sub-agent. 
3:627;  8:677. 

Agent    can  not  delegate  his  au- 
thority to  another. 
10:606. 

■ 

A  real  estate  agent  is  a  special 
agent,     acting     under     a     limited 
power. 
5 :  732. 

No  power  to  waive  principal's 
title. 

11:516. 

Power  to  sell  land  jointly  given 
to  two  persons — One  alone  can  not 
execute  it. 
3:627. 

Sale    must   be    for    cash    unless 
otherwise  provided. 
3:627;   10:607. 

Authority  to  sell  does  not  author- 
ize the  giving  of  an  option  to  pur- 
chase to  a  third  person. 
3:627. 

Execution  of  contract  by  princi- 
pal's    placing     deed     in     escrow — 
Authority  of  agent  to  change  con- 
ditions for  its  delivery. 
3:627. 

Agent  exceeding  his  authority — 
Principal  not  liable  to  third  person 
dealing  with  him  with  knowledge 
of  that  fact 
5:733. 

Authority    of   broker     who    has 
been  merely  offered  a  commission 
to  find  a  purchaser. 
6:751. 

An  agent  to  whom  interest  cou- 
pons are  given  for  collection  can 
not  foreclose  a  mortgage  securing 
the  debt. 

7:670;   8:677. 


Liability  of  principal  for  fraud 
of  agent  in  organizing  corporation 
to  purchase  land. 
7:670;  8:677. 

When  landlord  bound  by  repre- 
sentations of  rental  agent. 
9:654. 

Mere  general  offer  to  sell  made 
to  a  broker  only  gives  him  author- 
ity to  produce  a  buyer. 
10:607. 

Employment  by   broker    of    an- 
other broker  to  assist  him — Liabil- 
ity for  compensation. 
1:362;  11:519. 

Agent  to  collect  rent  can  not  ac- 
cept anything  but  money. 
5:732. 

Authority  to  lease  property  does 
not  empower  agent  to  cancel  a 
lease. 

7:670. 

Authority  to  collect  rent  does  not 
authorize  the  making  of  contracts 
of  renting. 
10:607. 

Agency  to  collect  rents  and  take 
care   of   property   does   not   imply 
authority  to  sell. 
11:516. 

Agent   to   procure  loan — Author- 
ity  to   bind    principal   to   pay   for 
"complete   searches"    of   title  does 
not  include  title  insurance. 
9:656. 

One  taking  advantage  of  a  con- 
tract made  by  his  agent  becomes 
responsible  for  his  acts. 
5:733. 

Ratification  of  unauthorized  acts 
of  agents. 

•      3:627;      4:701,      703;       8:679; 
11:516;    12:34. 

Particular  cases  illustrating  the 
authority  of  a  broker. 

1:359;     3:627;     4:701;     6:751; 
9:654. 
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2.     Power  to  })ind  principal  &y  con- 
tract  and  conveyance. 

Agent  can  not  make  contract  In 
excess  of  his  authority. 
3:627. 

Principars  ratification  of  agent's 
contract  by  executing  deed. 
3:627. 

Power  of  agent  to  contract  that 
his  principal  will  convey  a  good 
title. 

3:627. 

Authority   to   bind   principal   by 
written    contract   of   sale   may    be 
given  by  parol. 
5:732;  12:38. 

Power  to  sell  and  convey  author- 
izes deed  with  general  warranty. 
1:359. 

Authority  to  make  contract  must 
be  expressly  given. 
3:627;   4:701. 

Authority  given  an  agent  to  sell 
or  exchange  land  does  not  author- 
ize him  to  bind  his  principal  by  a 
contract  of  sale  or  exchange. 

2:548;  3:627;  4:701;  5:732; 
6:751;  8:677;  9:655;  10:608; 
11:548;  12:33. 

An  Instrument  by  which  an  own- 
er of  real  estate  "granfs"  to  a 
broker  "the  sale"  of  the  same  at  a 
certain  price  and  on  specified  terms 
does  not  authorize  the  broker  to 
sign  his  principars  name  to  a  con- 
tract of  sale  of  the  land. 
10:608. 

Power  of  auctioneer  to  bind  prin- 
cipal by  memorandum  of  contract. 
12:33. 

Authority  given  to  sell  two  tracts 
of  land  for  a  given  sum — Power  to 
sell  separately. 
12:33. 

Appointment  of  member  of  a  firm 
of  real  estate  brokers  as  attorney 
to  sell  land — When  principal  bound 
by  contract. 
9:654. 


Acceptance  of  rent  as  a  ratifica- 
tion of  a  lease  made  by  agent  with- 
out authority. 
9:654. 

3.    Revocation. 

Agency    once    created    continues 
until  revoked. 
1:359;   3:627. 

When  owner  may  revoke  agent's 
authority. 

5:732;  8:678;  10:609. 

Death  of  principal. 
12:36. 

Revocation     of    contract    giving 
broker  exclusive  agency. 
6:751. 

Ck>n tract  allowing  agent  a  given 
time  in  which  to  sell  property. 
3:627. 

Revocation    of    contract    by    one 
member  of  a  firm  of  brokers. 
4:701. 

Principal  can  not  revoke  agent's 
authority  after  a  sale,  to   the  in- 
jury of  the  purchaser. 
7 :  670. 

Conveyance  of  the  land  by  prin- 
cipal as  a  revocation  of  agent's 
authority. 

10:609;  11:518. 

Right  of  agent  to  be  recompensed 
for  ex  lenses  upon  revocation  of  his 
authority. 
3:628. 

Revocation    of   agent's   authority 
— Right  to  commission  where  sale 
Is  made  to  purchaser  found  by  him. 
2:553;  9:658;  12:36. 

Acts  of  agent  after  revocation  of 
authority. 

5:734. 
Particular  cases. 

11:518.  • 

II.     DUTIES,   LIABILITIES  AND 
TRUST    RELATIONS. 

a.    In  general. 

Agent  occupies  a  trust  relation 
and  all  his  relations  in  connection 
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with,  the  property  must  be  coasi^- 
tent  with  the  interest  of  his  prin- 
cipal. 

1:859;     4:704;     6:735;     7:671; 
10:610;  11:517;  12:35. 

When  trust  relation  ceases. 
8:680. 

An  accent   grullty    of    fraudulent 
misrepresentations  or  concealment 
in  dealing  with  his  principal  for- 
feits his  right  to  compensation. 
5:736;     10:610;     11:517,     519; 
12:37. 

Communication    to    principal    of 
profits    realized    by    purchaser    on 
resale. 
9:657. 

Liability     of     agent     conspiring 
with  third  persons  to  defraud  his 
principal. 
9:657. 

Right  to  profits  realized  by 
agent's  fraud. 

8:680;   9:657;   10:610. 

Concealing      customers'      names 
from  principal. 
9:657. 

Duty  to  consult  owner  before  ac- 
cepting long  standing  previous  of- 
fer. 

2:548. 

Agent  to  collect  rents — Duty  to 
pay  rents  to  new  purchaser. 
11:517. 

Purchase  by  firm  of  which  agent 
is  a  member — Right  of  other  mem- 
bers of  the  firm  to  recover  damages 
of  principal  for  misrepresentations 
of  the  agent. 
8:686. 

Liability   for   negligence. 
6:752;  7:671. 

•  Liability   of    renting    agent   for 
failure  to  make  proper  repairs. 
10:607. 

Liability  of  broker  to  purchaser 
where  negotiated  sale  falls  through 
the  fault  of  his  principal. 
12:35. 


Liability  of  brolcer  for  mistake 
in  iMinting  out  boundaries  of  prop- 
erty. 

12:698. 

b.    Purchase   by   agent. 

As  to  when  agent  may  purchase 
his  principal's  property. 
3:759. 

Rights  of  parties  in  case  of  pur- 
chase by  agent. 

2:549;    11:517;    12:35. 

Purchase  of  property  by  agent — 
Right  to  commission. 

4:704. 

Agent  can  not  become  purchaser 
by  inserting  his  name  as  grantee  in 
a  deed  executed  in  blank. 
2:702. 

The  agent  can  not  secretly  be- 
come a  party  to  the  purchase. 
3:627. 

Agent  can  not  lease  land  of  his 
principal  to  himself. 
9:657. 

When  purchase  by  agent  will  be 
held   to   have   been   made   for   the 
benefit  of  his  principal. 
8:680;    11:517. 

Agent  employed  by  parol  to  pur- 
chase for  his  principal — Rights  of 
principal    where    agent    buys     for 
himself  and  denies  the  trust. 
5:739. 


III.     RIGHT    TO    COMMISSION* 

a.    Sale    or    transaction    made    by 

agent. 

County     commissioner     not     en- 
titled  to    commission     for   selling 
land  of  county. 
1:3G3. 

Righf  of  unlicensed  broker  to  re- 
cover commission. 

2:551;   3:91;   4:75,  707;   8:681; 
11:519;   12:37. 

Broker   must    show     compliance 
with  his  contract. 

2:551:  7:672;  11:519. 
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Sale  must  be  in  accordance  with 
authority  given  the  agent. 
2:548. 

As  to  when  a  broker  employed 
to  secure  a  loan  is  entitled  to  his 
commission. 

1:356;     6:753;     8:684;     9:658; 
10:613. 

To  entitle  a  broker  to  his  com- 
mission he  must  be  the  proximate 
and  procuring  cause  of  the  sale. 
3:628;   11:519. 

Commission  earned  when  broker 
has  procured  purchaser  able,  ready 
and  willing  to  take  the  property 
on  his  principal's  terms. 

1:360;     3:628;     6:753;     7:672; 
9:658;   11:519;   12:37. 

Necessity  of  procuring  contract 
of  sale. 

1:360;     2:550;     3:628;     4:705; 
6:753;   9:658;   11:519;   12:37. 

Merely  introducing  the  purchaser 
does  not  give  right  to  a  commis- 
sion. 

3:628;  6:753. 

Purchaser  must  have  me  means 
with  which  to  perform  the  contract. 
4:705;    12:37. 

Purchaser  found  before  contract 
of  employment — Right  to  commis- 
sion. 

5:736. 

Services  rendered  without  knowl- 
edge or  consent  of  vendor. 
5:736. 

Agreement    to    pay    commission 
for  conveyance  of  half  interest  in 
property — No  commission  for  con- 
veyance of  one-third  interest 
5:736. 

When  the  mere  finding  of  a  pur- 
chaser entitles  agent  to  commis- 
sion. 

5:736. 

Procuring  offer  for  a  larger  sum 
upon  different  terms  as  to  pasrment. 
6:753. 

Contracts  between  brokers  to  pay 
commissions. 
6:753. 


Employment   of   broker    by   ten- 
ants in  common — ^Rlght  to  commis- 
sion   on    transfer    between   them- 
selves. 
6:753. 

Effect  of  change  or  cancellation 
of  contract  by  the  parties. 

3:628;    6:756;    7:672;    10:611; 
11:519;  12:37. 

Withdrawal  or  change  of  terms 
by  principal. 
4:706. 

Negotiating  a   sale   of   property 
through  agent  of  its  owner. 

7:672. 

Procuring  one  who  takes  merely 
an  option  to  purchase. 
10:611. 

Sale  resulting  from  broker's  ne- 
gotiations without  his  knowledge. 
10:611. 

Sale  through  broker's  unauthor- 
ized acts. 
12:37. 

Right  to  commission   upon  part 
performance  of  contract. 
11:519. 

Contract  must  be  capable  of  be- 
ing so  enforced  as  to  give  the  prin- 
cipal the  property,  money,  profit  or 
advantage  for  which  he  bargained. 
11:519. 

What  difference  in  the  terms  of 
a  Bale  will  defeat  broker's  right  to 
commissions. 
2:551. 

Abandonment  of  sale   with   con- 
sent of  agent  after  purchaser  has 
been  procured. 
3:628. 

Property   in   the   hands  of  more 
than  one  broker — Who  entitled  to 
commission. 
3:628. 

Sale    payable    in    installments- 
Payment  of  commission  in  install- 
ments. 
4:705. 
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Employment  of  broker  by  part- 
owner  of  land — Liability  of  other 
owners. 
1:363. 

Liability  of  one  of  several  own- 
ers of  land  employing  broker. 
6:753. 

Right  of  one  acting  as  agent  for 
purchaser  .  negotiating   the  sale  of 
land  to  the  commission  from  the 
seller. 
7:672. 

Purchaser      declaring      contract 
void  in  accordance  with  his  right 
to  do  so  therein. 
9:658. 

Sale  by  one  of  several  agents — 
Who  entitled  to  commission. 
7:673;  8:681;  9:658. 

Purchaser  refusing  to  carry  out 
his  contract — Liability  for  damages 
to  broker. 
10:611. 

Sale  for  a  corporation  which  the 
law  prohibits  from  dealing  in  real 
estate. 
4:707. 

Sale  to  an  ostensible  purchaser 
who  is  in  fact  buying  for  the  brok- 
er. 

7:673. 

Joint  liability  of  purchasers  for 
commission   of  broker  in  negotiat- 
ing the  purchase. 
6:756. 

Sale   of  land   belonging  to  hus- 
band  and    wife — Liability   of   hus- 
band for  selling  wife's  Interest. 
6:756. 

Sale  on  installments — ^Rights  .  of 
broker  in  case  of  forfeiture  of  sale 
and  resale. 
6:756. 

Conditional  commission. 
12:38. 

Broker  putting  cloud  on  title. 
12:37. 

Time  allowed  for  sale. 
11:519;  12:86. 


Sale   to   purchaser  who   is   only 
able  to  purchase  by  resort  to  an 
unlawful  device. 
5:737. 

Particular  case  illustrating  when 
broker  must  look  to  purchaser  for 
his  commission. 
7:672. 

Agreement    between    brokers    to 
share  commission. 
8:68i>;    11:517. 

Agreement  by   broker   to   divide 
commissions    with    one    procuring 
business  for  him. 
7:672. 

Afi  to  when  a  broker  may  recover 
a  commission  from  both  parties. 
1:362;     2:552;     3:629;     4:708; 
5:738;  8:685;  9:658;  10:611; 
11:519. 

Particular  cases. 

4:705;  5:736;  6:753;  7:672; 
8:681;  9:658;  10:611;  11:519; 
12:37. 

b*     Sale   by  owner  or  third   party* 

Sale  at  auction  not  a  breach  of 
an  exclusive  agency. 
12:33. 

Right  to  commission  in  case  of 
sale  by  owner. 

1:361;  2:547;  11:521. 

Sale  by  owner  in  case  of  exclu- 
sive agency. 

1:361;   11:519. 

Sale  after  termination  of  agency. 
3:630;    5:732;    6:754;    10:612; 
11:521;    12:36. 

No  commission,  where  sale  Is 
made  to  a  purchaser  recommended 
by  a  prospective  purchaser  found 
by  the  agent  but  who  fails  to  pur- 
chase. 
2:550. 

Sale   by  one  reserving   right   to 
sell — Agent    can    not   recover   com- 
mission  on   account   of   his   subse- 
quently finding  a  purchaser. 
2:546. 

Sale     to     prospective    purchaser 
with   whom  owner  has  abandoned 
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negotiations,  upon  renewal  of  ne- 
gotiations through  efforts  of  the 
broker. 

4:709;   8:682. 

Sale  of  the  land  by  {he  owner  in 
gross  with  other  land. 
5:736. 

Sale  by  owner  to  purchaser  not 
procured  by  broker. 
7:673. 

Sale  by  owner  to  purchaser  found 
by  agent. 

1:358.  361;  2:547;  3:630; 
4:709;  9:659;  10:612;  11:519; 
12 :  36. 

Sale  consummated  by  owner  in  ig- 
norance   of    services  rendered    by 
broker. 
8:682. 

Sale  consummated  by  owner  for 
less  than  the  offer  made  through 
the  broker. 

8:682;   9:659;   11:519. 

Contract  to  pay  broker  all  that 
he  may  sell  the  land  for  above  a 
stipulated  price — Liability  of  own- 
er selling  land  to  purchaser  found 
by  broker  at  the  price  named. 
9:659. 

Sale  by  owner  and  cancellation 
of  broker's  authority  pending  nego 
tiations  by  him. 
3:630;  12:36. 

Right  of  broker  to  commissions 
for  sale  made  by  third  party. 
5:737;  9:660;  11:521;  12:37. 

c.    Commission  when  sale  is  not 

made. 

Right  to  commission  where  pur- 
chaser fails  to  perform  an  executed 
contract. 

3:631;  7:672;  8:683;  9:661. 

Right  to  commission  where  pur- 
chaser declines  to  perform  his  con- 
tract and  pays  liquidated  damages 
for  his  breach. 
8:683. 


Right  to  commission  where  sale 
falls  through  fault  of  principal. 
1:360;     2:550;     3:631;     5:736; 
6:753;  11:519;  12:37. 

Right  to  commission  where  sale 
fails  on  account  of  defect  in  the 
owner's  tiile. 

1:360;  2:550;  8:681. 

Right  of  broker  procuring  bind- 
ing contract  for  exchange  of  land 
which  fails  on  account  of  his  cus- 
tomer's title. 
9:661. 

Failure  of  completion  of  contract 
on  account  of  owner's  refusal  to  re- 
ceive check  of  purchaser  on  the 
ground  that  it  was  not  a  legal 
tender. 
3:631. 

IV.     ACTION    FOR    COMMISSION, 
a.     In  general. 

Other  parties  who  claim  commis- 
sions, not  necessary  parties. 
1:363. 

Effect  of  Judgment   in   favor   of 
■iindowner  against  agent  of  broker 
1:363." 


Question     of     broker's 
ment  is  for  the  jury. 
12:39. 


employ- 


Employment  of  broker  by  admin- 
istrator  and   heir — Who   liable   for 
commission. 
12:39. 

Sufficiency  of  complaint. 
1:363;    10:614;    11:520. 

b.    Defenses. 

Division  by  a  broker  of  his  com- 
mission  with   one  of   the  purchas- 
ers, not  a  defense. 
2:551. 

*  Fraud  of  agent  as  a  defense. 
3:631;  5:737;   11:519. 

Agreement   by   broker   to   divide 
commission  with  purchaser. 
3:631. 
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Broker's  knowledge  of  vendor's 
want  of  title. 

3:631;  11:519. 

Illegality  of  the  contract  of  sale 
unknown  to  broker. 
3:631. 

The  fact  that  the  purchaser  was 
acting  on   behalf  of  another. 
3:631. 

Defenses  of  double   employment 
of  agent  must  be  pleaded. 
5:739. 

Particular  cases  illustrating  what 
oonetitutes  a  defense. 
3:631;    6:755. 

c.     Evidence  and   proof. 

Proof  of  the  agency. 
5:732;  6:754,  755;  7:674. 

Sufficiency  of  evidenoe  to  author- 
ize recovery.. 

7:674;    11:520;    12:39. 

Solvency  and  ability  of  purchas- 
er  to  perform   contract  presumed 
1:360. 

Burden  of  proof  as  to  purchas- 
er's ability  to  comply  with  con- 
tract. 

4:705. 

What    is    a    fatal    variance    be- 
tween complaint  and  proof. 
5:739;    6:755. 

Proof    of    broker's    negotiations 
and   interviews   with  purchaser  in 
case  of  sale  by  the  owner. 
6:755. 

Burden  of  proof  as  to  defect  in 
title  which  prevented  the  sale. 
7:674. 

Particular  cases  as  to  admissi- 
bility of  evidence. 

6:755:    8:681;    10:614;    11:520; 
12:39. 

d.     Measure    of    recovery. 

Measure   of   recovery. 
10:614. 


Proof  of  legal  custom  in  absence 
of  contract. 
6:755. 

Amount    of    commission — Effect 
of  stipulati(5n  in  contract. 
3:628;    5:736;    12:38. 

Measure  of  recovery  where  con- 
tract does  not  fix  the  amount. 
1:360;    6:755;    12:38. 

Agreement   to   pay   "usual   com- 
mission ' — Effect  of  custom. 
3:628. 

Right    to    recover    attorney    fee 
for    services    necessarily    rendered 
in  order  for  the  broker  tx)  earn  his 
commission. 
6:755. 

Right    to    recover    In    quantum 
meruit. 
12:39. 


BUILDING  AND  LOAN 
ASSOCIATION. 


Mortgages     to. 
XIV. 


See      Mortgages, 


CANALS. 


Rights  in. 
11:568. 


CAVEAT  EMPTOR. 


I.     APPLICATION  OF  THE  RULE. 

7:302; 


Administrator's  sales. 
2:336;     4:307;     6:348; 
10:260. 


Exe<iution  sales. 
4:301;   7:296. 

Foreclosure  sales 
7:572. 

Guardian's  sales. 
4:409;  7:408. 

Judicial  sales. 
2:323:     3:425; 
8:407. 


5:426;     7:402; 
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7 : 107. 

Partition  sales. 
7:669. 

Represeirtations  by  seller. 
4:79. 

Tax  sales. 

3:732;     6:909;     7:803;     8:829; 
9:800. 


CEMETERIES. 


I.      Ilf  GENEBAI.. 

II.    Cemetebt  lot. 

a.  Title    and    rl^^hts   of   persons 

using. 

b.  Trespass  on,  or  Injury  to  mon- 

ument. 

c.  Adverse  possession. 


E«xemptlon     from     taxation.     See 
Taxes  and  tax  titles,  II,  c. 

I.     IN    GENERAL. 

Cemetery  as  a  nplsanoe. 
2:56;  9:56. 

A  cemetery  may  be  found  to  be 
*'a  public  convenience  and  neces- 
sity" so  as  to  authorize  Its  loca- 
tion, although  Intended  for  the 
exclusive  use  of  persons  of  the 
Roman  Catholic  faith. 
2:56. 

When  cemetery  corporation  will 
be  treated  as  a  public  service  cor- 
poration.' 
12:40. 

Private  cemetery  conporation 
cannot  acquire  lands  by  condem- 
nation. 

^:  196-198. 

Private  cemetery  lands  may  be 
taken  under  eminent  domain. 
2:200. 

Oofistructlon  of  statute  prohibit- 
ing  taking   of   cemetery   property 
for   railroad   purposes. 
12:40. 


Minnesota     statute    construed — 
Condemnation     of     burial     lands 
without   consent  of  owner. 
7:65. 

Assessments    for    municipal    im- 
provements— Cemetery       property 
cannot  be  sold  to  pay. 
1:618. 

Statute       exempting      cemetery 
from  execution   prevents   foreclos- 
ure of  a  mortgage  thereon. 
12:40. 

A   cemetery   corporation    cannot 
mortgage   lands   acquired    by    it, 
pursuant   to  statute   for   cemetery 
purposes. 
8:63. 

Cemetery     organization     prohib- 
ited from  making  profit — When  It 
may  be   enjoined  against  making 
a  gift 
12:40. 

Where  a  statute  prohibits  the 
establishment  of  a  cemetery  near- 
er than  a  given  distance  from  a 
dwelling  house,  without  the  con- 
sent of  the  owner,  such  owner  may 
have  an  injunction  against  the  es- 
tablishment of  the  cemetery  with- 
in the  prohibited  distance. 
2:52-56. 

Dedication  of  land  for  cemetery 
— Rights  of  owner  after  dedication. 
11:95. 

Power  of  state  or  municipality 
to  control  cemeteries. 
3:63;  8:60;  9:55. 

A  city  attempting  to  regulate  a 
public  cemetery  must  do  so  in  con- 
formity with  the  statute. 
7:56. 

Power  of  cemetery  trustees. 
10:48,  49;   11:52. 

Ml8(5'ellaneous  statutes. 
2:66;  3:64;  12:40. 

II.     CEMETERY  LOT. 

a*    Title  and  rights  of  persons 
using. 

Title   and    rights    of    owner   or 
user  of  cemetery  lot 

5:57;    7:55;    10:49;    11:53. 
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Rlg'ht  of  one  inheriting:  an  undl- 
vkled  interest  In  a  cemetery  lot. 
9:56. 

The  ownership  of  a  cemetery  lot 
is    subject    to    police    regrulationfl 
authorized  by  the  state. 
3:63. 

Right  to  remove  bodlee. 
7:55;    11:63. 

Right   and   duty   of  husband   or 
wife   as   to  burial   of   the   other — 
Removal  of  body  after  its  burial  In 
the  lot  of  a  third  person. 
9:57;   10:49. 

License  to  bury  in  a  cemetery 
lot— How  conferred  and  revocabll- 
Ity. 

9:56. 

Right  of  one  burying  in  the  free 
part  of  a  cemetery. 
11:53. 

Sufficiency  of  title  of  lot  owner 
to  sustain  ejectment. 
12:41. 

Purchase   of   cemetery  lot  by  an 
executor — ^Rights     of      decedent's 
widow  and  children. 
12:41. 


b*    Trespass   on,   or    Injury   to 
monument. 

Who    may    maintain    action    for 
trespass  on  cemetery  lot. 
5:57;    7:55;    8:59. 

Right  of  lot  owner  to  maintain 
action  against  persons  disturbing 
it. 

12:41. 

Malice  must  be  shown  to  sustain 
action   for   removal   of  stone   wall 
about  a  burial  ground. 
10:49. 

Injury  to   monument — Who  may 
maintain  action. 
8:59. 

Injury    to   monument — Rights   of 
heirs  of  a  decedent. 
3:64;  8:59 


c    Adverse  posseMlon. 

What  constitutes  adverse  posses- 
sion of  a  burial  lot. 
3:26;  5:33. 

Adverse  possession  of  cemetery 
lot  by  one  tenant  in  common. 
9:40;   10:49. 


CHAMPERTY. 

See  Adverse  Possession,  IX. 


CHANGE  OF  GRADE. 
See  Highways  and  Streets*  V,  c. 


CHARITABLE  USES. 


AND 


DEVISES 


I.  Conveyances 

CBEATING. 

a.  In  general. 

b.  Certainty  of  beneficiaries  and 

definiteness  of  charity. 

1.  In  general. 

2.  Charities   held   valid. 

3.  Charities  held  invalid. 

c.  Trustee  of  charity. 

1.  Who  may  be  trustee. 

2.  Title,   power,   removal. 

d.  Statutes  restricting  charities. 

II.  Enforcement      and      adminis- 

tration. 

a.  In  general. 

b.  Legislative  power. 

III.  Reversion  of  property. 


Church      property.      See      Church 

Property. 
Exemption  from  taxes.     See  Taxes 

and  Tax  Titles,  II,  c. 
Perpetuities.     See  Perpetuities. 


I-     CONVEYANCES  AND  DEVISES 
CREATING. 

a*     In  general. 

Definition  of  public  charity,  dis- 
cussed. 

6:62;   9:58. 
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What    are 
poses." 
5:62. 


"eleemoeynary     pur- 


History  of  the  law  of  charitable ' 
uses. 

8:62. 

Id    Maryland,   a    conyeyance   of 
real  estate   to  a  religious  society 
must    designate    the    purpose   for 
which  it  iB  made. 
5:58. 

Duties  and  liabilities  of  Bishop 
of  Catholic  Church. 
1:480. 

Construction    of    particular    con- 
veyances and  devises  for  charity. 
5:60;   10:51. 

Georgia    statute    declaring    void 
certain    charitable    bequests,    con- 
strued. 
9:60. 

Miscellaneous  statutes  con- 
strued. 

3:69;  8:62;  12:42. 

Conveyance     to     trustees      and 
their  successors  forever,  passes  a 
fee   without  words  of  inheritance. 
2:57. 

Devise  'of  lands  to  be  sold  and 

proceeds    paid    to  bospltal — Title 
taken  by  hospital. 
12:42. 

Bequest   of    property    to    be    di- 
vided   between    ischool    districts — 
Effect  of  municipal  change  in  the 
number  of  districts. 
12:42. 

The  benefits  received  by  a  regu- 
lar attendant  upon  the  ministra- 
tions of  a  religious  society  are  a 
sufficient  consideration  for  the 
conveyance  of  property  by  him  to 
it 

2:57. 

The  fact  that  the  charity  is  to  be 
administered  in  a  foreign  country 
does  not  invalidate  it. 
6:105. 


Validity  of  bequest  for  the  bene- 
fit of  the  poor  cannot  be  assailed 
because  it  relieves  taxation. 
6:105. 

Charitable     devise     to     borpora- 
tion,    not    Invalidated    because    It 
thereby    acquires    property    in    ex- 
cess of  the  statutory  limit. 
6:105. 

Bequest  for  a  school  on  condi- 
tion that  city  will  donate  lot  for 
buildings — Not  invalidated  be- 
cause it  has  no  power  to  furnish 
the  lot. 
7:57. 

Devise  for  the  erection  of  church 
and  school  buildings  of  certain 
sx)eclfled  size  and  character — Ef- 
fect of  fimds  being  insufficient  to 
erect  such  buildings. 
9:59. 

Devise  to  a  Christian  association, 
not   invalidated    because   its    chief 
tenet    is   opposition   to    secret   so- 
cieties. 
10:50. 

Validity  of  limitation  over,  upon 
beneficiary  ceasing  to  exist. 
5:59. 

b.     Certainty   of   beneficiaries    and 
definiteness  of  cliarity. 

1.    In  general. 

There  must  be  a  defined  bene- 
ficiary named,  or  capable  of  being 
ascertained. 
1:479. 

Validity  of  devise  where  the 
charity  is  left  to  the  discretion  of 
trustees. 

3:65;  5:58;  8:62;   9:59;   10:50; 
11:64. 

Curing    indeflnlteness    of    bene- 
ficiaries by  interested  persons  in- 
corporating. 
6:104. 

Power  of  court  to  ctirry  charity 
into    effect,    Tegardlese    of    uncer- 
tainty of  particular  persons  or  ob- 
jects to  be  benefited. 
8:62. 
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Validity  of  devise  or  conveyance 
to  church,  for  charitable  purpoeeB. 
11:54. 

Validity  of  bequest  to  church  or 
priest  to  be  used  and  applied  for 
massee  for  the  repose  of  souls. 
6:105;      7:57;      9:59;   '  10:50; 
11:54. 

2.    CJuiHtiea  held  valid. 

It  is  sufficient  if  means  are  pro- 
vided   to    make    the    beneficiaries 
certain. 
4:65. 

Devise  to  society  or  class  whose 
membership  is  constantly  chang- 
ing. 

1:479. 

Devise  of  remainder  to  a  desig- 
nated trustee  "To  such  charitable 
purposes    as     my     trustees    shall 
deem  best." 
1:479. 

Bequest  for  ^ree  public  library. 
3:66. 

Devises  for  the  benefit  of  the 
poor,  upheld. 

3:65;       6:104;       8:62;       9:59; 
11:54. 

Qift  to  purchase  land  and  build 
residences  for  the  laboring  classes. 
4:65. 

Bequest  for  maintenance  of  free 
public  schools. 
0:105. 

Request    for   erection   of   monu- 
ment in  honor  of  soldiers. 
6:105. 

Itcquest  to  erect  a  church  und 
suppori  a  pastor. 
7:57. 

Bequest    to    Woman's    Christian 
Temperance  Union. 
8:62. 

Bequest   to   trustees   to   be   ex- 
pended for  temperance  work  In  a 
certain  city. 
8:62. 


Bequest  to  trustees  of  a  desig- 
nated orphans'    home. 
8:62. 

Devise  to  keep  a  burial  lot  and 
monument   always   in  order. 
8:62;   10:50. 

Devise  for  relieving  **Want,  dis- 
tress, and  suffering"  arising  from 
storms,   fioods,   fires,   etc. 
11:54. 

To    provide    education    in    me- 
chanical arts   for  *'boy6  and  girls 
of  California.  • 
5:62. 

Particular  cases. 
3:65;  6:105;  7:57;  8:62;  10:50; 
11:54;  12:42. 

3.    Charities  held  invaiid. 

Bequest   so  indefinite  as   to  be 
incapable    of    being    executed    by 
Judicial   decree. 
1:479. 

Devise    to   Masonic*  Lodge    "For 
proper   form    of   entertainment   of 
members." 
9:59. 

Devise  to  provide  a  home  for  the 
orphan  children  of   deceased   Odd 
Fellows  of  a  certain  state. 
10:50;   See  9:59. 

Particular  cases. 
2:57;  3:65;  5:58;  6:104;  12:42. 

0.  Trustee   of   charity. 

1.  Who  may  he  trustee. 

Not   necessary   that   a   corpora- 
tion named  as  trustee  be  in  fact  a 
charitable  institution. 
7:56. 

Power   of   oorporation   to   take 
and  administer  charitable  trust 
10:52. 

An     unincorporated     association 
may  be  trustee. 

6:104;    8:61;    10:50. 

Power  of  university  of  California 
to  take   charitable  bequest 
7:56. 
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A  city. 
6:104. 

Board  of  oounity  commissioners. 
3:69. 

Municipality    cannot    be    unless 
authorized  by  statute. 
1:480. 

Municipal  corporation  cannot  be 
trustee  of  a  charity  for  a  religious 
purpose. 
7:66. 

Illinois    statute   oonfitrued — Pow- 
er of  town  school  trustees  to  take 
charitable    devlBe. 
8:61. 

2.    Title,  power,  removoL 

Title  taken  by  trustees. 
7:56. 

Trustee  cannot  divest  himself  of 
title  without  consent  of  proper 
court. 

6 : 106. 

Power  of  trustees  of  charity  as 
to  its   administration  and  control. 
3:66;    6:106. 

Power  of  court  to  remove  or  dis- 
charge trustees. 
10:53. 

d.    Statutes    restricting    charities. 

History  of  mortmain  statutes. 
4:64. 

Statute  of  mortmain,  not  in  force 
in  Virginia. 
5:61. 

A  constitutional  provision  mak- 
ing void  devise  of  land  to  persons 
or  bodies  politic  for  charitable 
nses  was  held  to  apply  to  a  will 
made  before  the  adoption  of  the 
proTision,  the  testator  having  died 
subsequently;  and,  where  the  de- 
vise is  of.  the  residue  of  an  estate 
real  and  personal,  it  may  be  void 
as  to  the  real  estate  and  valid  as 
to  the  personal  property. 
4:5^63. 

Statute  restricting  the  making  of 


charitable  devises  or  bequests,  ap- 
plies only  to  residents  of  the  state. 
2:60. 

Limitation   upon   charitable  cor- 
poration to  take  and  hold  real  es- 
tate— Who  may  take  advantage  of 
violation. 
8:61. 

Wisooasin    statute     construed — 
Devise    for    charity,    void    unless 
made  at  least  three  months  before 
death  of  testator. 
3:69. 

California  statute  rendering  de- 
vise void,  unless  made  thirty  days 
before  death  of  testator,  held  to 
have  no  application  to  devise  of 
property  in  another  state. 
9:60. 

New  York  statute  prohibiting 
testator  to  devise  more  than  one- 
half  of  his  estate  to  charity — Re- 
mote heirs  of  testator  may  avail 
themselves  of  the  statute. 
4:64. 

This    statute     applies    only    to 
testators   who   are   inhabitanta   of 
New   York. 
4:64. 

And  the  testator  cannot  give  to 
two  or  more  charitable  objects 
more  than  one-half  of  his  estate. ' 

4:64. 

II.     ENFORCEMENT    AND     AD- 
MINISTRATION. 

a.    In   general. 

In  this  country,  courts  of  equity 
have  jurisddction  of  charitable  use, 
independent  of  Stat.  43  Bllz. 
3:66;    9:61;    10:53. 

Duty  of  the  courts  to  uphold 
charities. 

2:68;   6:106;   7:58;   10:53. 

Equity  will  not  allow  a  charity 
to  fail  for  the  want  of  a  trustee. 
2:58;    7:58;    12:42. 

Equity    will   assume    control   of, 
to    prevent    abuse,    perversion,   or 
destruction. 
1:479. 
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CHARITABLE   USES— CHURCH   PROPERTY,   I. 


To  preyent  failure  of  a  charity, 
court  may  change  mode  of  apply- 
ing property  to  the  intended  pur- 
pose. 

1:480. 

Application  of  doctrine  of  cy- 
pres. 

6:106;    7:58;    9:61. 

Condition  against  alienation  of 
property  between  trustees — Power 
of  court  to  permit  sale  of  land  and 
application  of  proceeds  to  the  pur- 
poses of  the  trust 
9:61. 

Proceedings  to  prevent  diversion 
of    charity — Who    may    maintain, 
and  power  of  courts. 
3:67;  5:63;  10:53. 

New    York    statute    oonstrueid — 
Mortgaging  of  property  on  order  of 
court 
3:69. 

b>  Legislative  power. 

Legislature    may    authorize    sale 
of  property  for  reinvestment 
3:67. 

The  legislature  has  no  power  to 
take   the   property  of  one   Institu- 
tion devoted  to  public  charity  and 
donate  It  to  another. 
4:67. 

Power  of  legislature   to  remove 
restrictions   imposed    upon   a   reli- 
gious body  as  to  the  use  of  prop- 
erty held  by  it 
3:67. 

The    legislature    cannot    destroy 
the    reversionary   interest   of   per- 
sons    in     property     conveyed     for 
charitable   purposes. 
3:63. 

III.     REVERSION  OF  PROPERTY. 


Reversion      of     property 
abandonment  of  the  trust 
3:67;    6:107. 


upon 


Cessation  of  the  society  charged 
with  the  trust  and  abandonment  of 
the  estate  will  work  a  reversion. 
1:45. 


The  rule  is  otherwise  where  the 
society     previously     conveys     the 
property   to   another  organization. 
1:45. 

Not  defeated  by  non-use  or  alie- 
nation, in  ab^nce  of  express  condi- 
,tion. 

2:57. 

A  devise  of  land  for  educational 
puriKtses  upon  condition  that  it 
should  revert  to  the  donor  or  his 
heirs  if  at  any  time  "for  a  space 
of  two  years"  it  should  "cease  to 
be  used  for  such  purposes/'  was 
held  not  to  revert  on  account  of 
a  suspension  of  the  school  for  a 
period  of  over  two  years,  the  prop- 
erty not  being  used  for  any  other 
purpose. 
1:45. 


CHURCH  PROPERTY. 


I.    In  general. 
II.    Control,  convey ancb  and  in- 
cumbrance. 
III.    Schisms  and  divisions. 


Taxation  of.     See  Taxes  and  Tax 
Titles,  II,  c. 


I.     IN   GENERAL. 

Church''    not    a    "pubUc    build- 


ing." 
9:64. 

Power  of  unincorporated    church 
to  acquire  property. 
10:54. 

Conveyance    to     voluntary    reli- 
gious association — Title  and  rights. 
12:42. 

Voluntary    religious    association 
as    devisee   under   will — Effect   of 
Irs   Qubfequent  dissolution 
12:42. 

When  sale  of  property  fpr  rein- 
vestment will  work  a  reversion. 
7:59. 
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II.  CONTRAU  CONVEYANCE 
AND  INCUMBRANCE. 

Power  of  majority  of  members 
of    a    church    to    close '  a    church 
building. 
9:62. 

Right  of  church  officer  to  destroy 
church  building  in  order  to  erect 
new  building. 
7:59. 

Rights    where  members  of   bot- 
eral    denominations    unite    in   the 
construction     and     repair     of     a 
church 
8:63. 

Logs  by  church  of  right  to  con- 
trol   property    by    attaching   itself 
to  a  different  synod. 
9 :  62. 

Outsiders  contributing  to  fund  to 

purchase  real  estate  for  a  church 

cannot    claim   the   legal   rights   of 

donors  of  the  land  to  the  church. 

8:63. 

Liiabllity  of  church  property  for 
debts. 
8:63. 

Rights  of  majority  of  members 
of  church  to  exercise  ecclesiastical 
authority  to  sell  its  property  and 
devote  the  proceeds  to  a  new 
building  on  a  different  site. 
8:63. 

Construction   of   conveyances  of 
property  to  churches. 
9:62. 

Attacking  deed  by  church  trus- 
tees   for   want   of   authority — Bur- 
den of  proof. 
8:63. 

Mortgage  of  church  property. 
8:63. 

Mortgage  of  church  property — 
How  far  mortgagee  Is  charged  with 
notice  of  existence  of  factions  in 
the  church  and  denominational 
customs. 
7:59. 

Statutes  construed. 
7:59. 


III.     SCHISMS     AND     DIVISIONS- 

Title  and  right  to  church  prop- 
erty in  case  of  schlem  or  dlyislon 
in  church  organization. 

3:68;  4:66;   6:108;  7:59;  8:64; 
9:62;    10:54;    12:42. 

Rights  as  to  property  in  case  of 
change  of  creed  or  confession  of 
faith. 

2:59;   5:64;   8:64;   9:62;   10:54. 

Division  of  church  into  two  fac- 
tions— Validity  and  effect  of  Incor- 
poration of  church  by  one  faction. 
2:59. 

Jurisdiction  of  clyil  courts  to  de- 
termine property  rights  arising  out 
of  schisms  or  divisions  in  church 
organizations. 

3:68;   4:66;   6:108. 

Power   of   court   to    sell    church 
property  and  divide  the  proceeds  In 
case  of  division  of  church  on  mat- 
ters of  faith. 
8:64. 


Force  and  effect  of  the  decisions 
of  ecclesiastical  tribunals. 
3:68;   4:66;   9:63. 

Kentucky  statute  construed. 
7:59;    10:54. 


CITIES  AND  TOWNS. 


See  Municipal  Corporations. 


COLLATERAL  INHERIT- 
ANCE TAX. 

See  Taxes  and  Tax  Titles,  I,  b. 


COLOR  OF  TITLE. 


See  Adverse  Possession,  I,  b. 
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GOMBCUNITY  RBAIi  ESTATES— CX>NFLICT  OF  LAWS. 


COMMUNITY     RETAL     ES- 
TATE 

See  Huabaad  and  Wife,  VII. 


CONDEMNATION  PRO- 
CEEDINGS. 

See  Eminent  Domain,  VII. 


CONDITIONS. 

See  Eetates.  DC. 


CONFISCATION   OF 
PROPERTY. 


By  act  of  Oongrees. 
6:271;  9:246. 


CONFLICT  OF  LAWS. 


I.     As  TO  WHEN  THE  LEX  SEI  BITAS 
GOTEEITB. 
11.      GONSTBUOnOK    Ain)   TAUDFTT    OF 
BEAL   00NTBA0T8   AND   CONYET- 


I.     AS  TO  WHEN  THE  LEX   REI 
SITAE  GOVERNS- 

Descent 
4:182. 

Deyise  of  real  estate. 

6:682,  976;    6:968;    12:636. 

Dower  rigiits. 
1:494. 

Right  to  attach  land  for  debt 
3:606. 

The  right  to  eubject  real  estate 
to  the  payment  of  the  debt 
6:682. 


The    acquisition   or   transfer   of 
title  to  real  estate  is  governed  by 
the  law  of  the  place  where  it  is 
situated. 
4:672. 


II.     CONSTRUCTION      AND      VA- 
LIDITY OF  REAL  CONTRACTS 
AND  CONVEYANCES. 

Creating  trusts. 
2:728;  4:672. 

Place  of  execution. 
2:74;    3:606;    6:120. 

Place  of  performance. 
3:606;  4:672. 

Place  where  the  land  is. 

3:606;    7:68,    134,    462;    8:73; 
9:869. 

Whether  a  deed  contains  cove- 
nant of  seisin   is   determined   by 
the  law  where  it  is  executed. 
3:606. 

Validating  void  deed  by  execu- 
tion of  new  instrument  in  another 
state    under   the   laws    of   whioh 
the   transaction  is   legal. 
4:672. 

For  the  purpose  of  determining 
Jurisdiction  a  contract  is  deemed 
to  have  been  made  where  it  was 
finally  delivered. 
6:682. 

A  parol  contract  concerning  real 
estate,  valid  where  executed,  may 
be  enforced  in  another  state  al- 
though it  would  be  invalid  if  ex- 
ecuted there. 
3:606. 

Mio^age  notes  payable  in  a 
state  other  than  where  debtor  lives 
and  the  land  is  situated — ^Validity 
of  agreement  Uiat  the  law  of  such 
state  should  control  as  to  the  rate 
of  interest 
8:606. 

Partlcuktr  cases. 
6:682. 


CONSTITUTIONAL  LAW,  I— III. 
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CONSTITUTIONAL  LAW. 


I. 

II. 
III. 

IV. 


impaibiito  vested  biqhtb  ob 
obligation  09  oontbacts. 

Legislative  fowxb. 

Police  foweb. 

Taking  pbdpebtt  without 
due  pbocess  of  law. 


Taking  private  property.  See  Emi- 
nent Domain,  I,  b. 

Attorney's  fees  In  ejectment.  See 
Real  Actions,  VI,  b. 


I-     IMPAIRING   VESTED    RIGHTS 

OR    OBLIGATION    OF 

CONTRACTS. 

Definition  of  vested  rights. 
2:322n. 

Power  of  legislature  to  destroy 
vested  rights. 
7:363. 

Authorities  collated. 
3:449. 

Curative  statutes. 
4:155. 

Change     In     exemption    or     re- 
demption   statutes. 

1:533;     4:723;     5:760;     6:914; 
7:697;   9:682. 

Statute  fixing  priority  of  liens. 
3:447,  449. 

II.     LEGISLATIVE    POWER. 

Collateral   inheritance   tax. 
11:606. 

Creating  or  destroying  liens. 
1:286,  304;  2:444;  9:430,  460. 

Creating  "park  system." 
5:229. 

Diverting  public  property. 
5:91,  92. 

Establi^lng  priority  of  Hens. 
2:375;  3:447,  449n;  8:447. 


Fishing,  excluding  non-residenta 
unooU'Stitutional. 
11:226. 

Oambllng  oontracts. 
5:79. 

Homestead,  exemptions. 
ll:268t 

Insurance,  regulation  of  by  com- 
mission. 
11:299. 

Mechanics'   Uea. 
11:368. 

Over  irrlgati<Mi  and  riparian 
rights. 

5:414,  793-795;  9:710. 

Party  wall  statutes. 
1:341;   6:684. 

Prescribing   reasons    and   condi- 
tions for  setting  aside  tax  sales. 
4:813;    6:910. 

Regulating  mining. 
6:547. 

Regulating     cutting    of     timber 
without  compensation.  . 
12:575. 

Requiring  payment  of  taxes  be- 
fore recording  deed  or  bringing  ac- 
tion under. 

3:632;  9:815. 

Service  by  publication. 
1:326;  2:330. 

What  may  be  declared  a  tax. 
3:448. 

Miscellaneous  cases. 
5:228. 

III.     POLICE    POWER. 

Distinguished  from  eminent  do- 
main. 

5:231;   7:217. 

Fencing  railroads. 
2:253,  312. 

Regulating    the    use    of   natural 


2:456. 
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CONSTITUTIONAL  I4AW,  IV— CONTRACTS,   I,  b,  1 


Requiring  renters  to  keep  sld-e- 
walks  in  repair. 
11:86. 

IV.  TAKING  PROPERTY  WITH- 
OUT DUE  PROCESS  OF  LAW. 


It 


Due  process  of  law'  defined. 
2:322n;  8:229. 


Judicial  proceedings  not. 
4:218. 

Manner  of  determ-ining  compen- 
sation. 
5:237. 

Statute  preventing  preference  of 
creditors. 
5:355. 

Statute    validating   void   judicial 
sales. 

1:546;   2:318-322n. 


CONTRACTS. 


I.    Requisites  and  validitt. 

a.  In   general. 

b.  Illegal    or    immoral    contracts 
— Public  policy. 

1.  In  general. 

2.  Contracts    void    as    against 

public  policy. 

3.  Contracts      not      void      as 

against  public   policy. 

II.      CONSTBUCTION  AND  OPERATION. 

a.  In  general. 

b.  Law  of  place. 

III.    Bbeach  of  contbacts. 
a.  Measure  of  damages. 


Evidence  to  affect  written  con- 
tracts.    See  Evidence,  VII. 

Infancy.  See  Infants  and  Insane 
Persons. 

Insanity.  See  Infants  and  Insane 
Persons. 

Vendor  and  vendee.  See  Vendor 
and  Vendee. 

Wbat  law  governs.  See  Conflict  of 
Laws. 


I.     REQUISITES   AND   VALIDITY. 

a>     In   general. 

What  contstitutes  complete     conr 
tract. 
7:65. 

Execution   involves   delivery. 
3:108. 

Contracts     must     be     mutually 
binding. 
8:72. 


Contract  executed  in  duplicate 
Effect   of    unauthorized    alteration 
by  one  of  the  parties  of  the  copy 
held  by  him. 
3:105. 

Validity  of  contracts  between  at- 
torney  and   client. 
3:105. 

Effect  of  overruling  of  erroneous 
decisions  upon  validity  of  existing 
contracts. 
2 :  658-660. 

Validity  of  lease  or  contract  for 
aale  of  land  made  on  Sunday. 
9:71;   11:56. 

Statutes  in  restraint  of  contracts 
— Legislative   power. 
5:79. 

b.     Illegalor   immoral   contracts — 
Public  policy. 

1.    In  general. 

Equity    will    leave    the    parties 
where  it  flnds  them. 
1:46. 

A  contract  made  in  violation  of 
a  penal  statute  is  absolutely  void. 
2:60-65. 

A  contract  of  sale,  made  for  the 
purpose  of  evading  a  statute,  mak- 
ing it  a  misdemeanor  to  lease  a 
house  for  the  purpose  of  being 
used  as  a  bawdy-house,  is  void. 
2 :  60-63. 

Contract  void  as  against  public 
policy,  not  enforceable  because  of 
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waiver  of  its  illegality  or  through 
the   principle  of  estoppel. 
10:60. 

Statute  changing  the  public  pol- 
icy of  the  state,  does  not  affect  ex- 
isting  contracts. 
4:75. 

2.    Contracts  wnd  as  against  public 

policy* 

Contract  to  compound  a  crimina] 
prosecution. 
2:65;  7:66. 

Contracts   to   evade   usury   laws. 
6:118. 

A  contract,  the  consideration  for 
wnich  Is  the  illegal  sale  of  intoxi- 
cating liquors. 
8:72. 

Contract'  by  woman  seeking  a 
aivorce  to  pay  attorney,  who  may 
secure  it,  a  contingent  fee  of  a 
certain  part  of  all  property  he 
may  acquire  for  her. 
8:72. 

Contract  through  which  property 
is  given  to  voters  to  induce  them 
to   vote  for  a   certain   location   of 
a  couaty  seat. 
3:91. 

Contracts    made    un<ler    an    ille- 
gal   scheme    to    procure    the    dis- 
charge of  a  bankrupt 
3:91. 

Agreement  to  pay  oomi>ensation 
to     procure     the     appointment    or 
resignation  of  a  public  officer. 
4:75. 

Contract  purchasing  the  consent 
of  abutting  owners  to  the  location 
of  a  street  railroad  In  a  street. 
6:117. 

Agreement  to  suppress  competi- 
tive bidding  at  a  judicial  sale. 
6:117;    7:67;    10:60. 

Validity    of    agrreement    of    one 
having  interest  in  property  not  to 
bid   at  a  public  sale  thereof. 
7:67. 


Contract  to  sell  interest  of  suc- 
cessful   bidder   at   a   judicial    sale 
before  confirmation. 
7:66. 

Agreement  to  locate  railroad  sta- 
tion near  a  hotel  for  a  considera- 
tion promised  by  its  proprietor. 
12:480. 

Agreement  by  city  to  erect  mar- 
ket house  at  certain  place  in  con- 
sideration  of   a   specified   sum   of 
money. 
12:419. 

Agreement  to  convey  land  to  one 
in  consideration  of  his  effort  to 
procure  location  of  railroal  depot 
— Rendered  Invalid  by  side  agree- 
jient  by  which  officers  of  railroad 
are  to  share  therein. 
10 :  60. 

Scheme   for   disposition  or   divi- 
sion of  property  by  chance  is  void. 
4:75;  5:79. 

Contract  betweea  seyeral  sub- 
scribers to  purchase  lots,  and  ap- 
portion them  as  they  may  there- 
after agree — Not  invalidated  by 
their  subsequent  apportionment  of 
the  lots  by  chance. 

6:118;  7:66;   11:56. 

3.    Contracts  not  void  as  against 
puolic  policy. 

An   agreement  not  to  sell  land, 
except  for  a  given  price. 
5:80. 

Agreement     to     reimburse     one 
leasing  property  for  post  office  at 
greatly  reduced  rent. 
4:75. 

Contract  of  sale  procured  by  an 
unlicensed  broker. 
4:75. 

Contracts  negotiated  by  persons 
in  violation  of  the  license  law,  may 
De  enforced. 
4:75;   6:119. 

Contract  to  donate  land  to  coun- 
ty, if  it  be  chosen   as  a  site  for 
a  court  house. 
6:117. 
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CONTRACTS,  n,  l^— HI.  a. 


Contract  to  donate  land  in  con- 
sideration of  location  of  a  railroad. 
8:72. 

Agreement  by  owner  of  building 
on  railroad  right  of  wa^r  to  assume 
all  risk  of  Are. 
11:578. 

Agreement  between  two  parties 
to   purchase   land   at   auction  and 
divide   it   between   them. 
12:594. 

Covenant  by  party  to  exchange 
of  hotel  property  that  he  will  not 
use  property  acquired  by  him  for 
hotel  purposes. 
9:71. 

Agreement  to  purchase  lots  and 
distribute  them  as  the  contractors 
might  determine — Not  rendered  Il- 
legal by  subsequent  agreement  to 
distribute  them  by  lot. 
6:118;   7:66;   11:56. 

II.     CONSTRUCTION    AND 
OPERATION. 

a.     In  general- 

The  intention  of  the  parties  and 
their  construction  of  the  contract, 
if  reasonable,  should  be  followed. 
3:88;   4:72;   6:71;   6:120;   7:68. 

If  the  meaning  of  a  contract  be 
clear,  an  erroneous  construction 
given  by  the  parties  will  not  con- 
trol. 

7:68. 

Contract  partly  written  and  part- 
ly printed — Writing  controls. 
2:66. 

Time       of       performance — Rule 
where  contract  fixes  no  time. 
4:74. 

As  to  when  a  mistake  renders  a 
contract   void   or   voidable. 
3:104. 

Existing  laws  will  be  treated  as 
part  of  the  contract 
3:105;   6:71. 

overruling  of  former  decision — 
Effect  upon   real  contracts. 
8:103. 


Suppression    of   uncertain   parts 
of  contract. 
6:71. 

Effect  of  fixing  place  of  perform- 
ance   in    foreign    state    to    evade 
usury  laws. 
6:118. 

Stipulation  as  to  damages,  when 
not  construed  as  a  penalty. 
8:73. 

Contract  for  benefit  of  third  per- 
son— When  he  may  maintain  an  ac- 
tion on  the  contract. 


4:73. 


b.  Law  of  place. 


Construed  according  to  the  law 
of   the   place   where    the    land    is 
situated. 
2:66. 

» 

Liaw  where  land  is  situated  gov- 
erns   restraints   on    alienation. 
3:88. 

Contracts  made  in  one  place  to 
be  pertormed  in  another — Gov- 
erned by  the  law  of  the  latter 
place. 

4:672. 

What    law    governs    validity    of 
contract   containing  personal  cove- 
nants concerning  real  estate. 
6:120. 

Construction  of  particular  con- 
tracts. 

6:120;   8:73. 

III.     BREACH     OF    CONTRACTS. 

a.     Measure  of  damages. 

Mortgagee's  refusal  to  loan  full 
amount  agreed  upon. 
9:74. 

Total  breach  of  contract  to  cul- 
tivate lands. 
9:74. 

Measure  of  damages  for  breach 
ot  contract  of  lease. 
4:437. 


CWNVERSION-OORPORATIONS,  II,  a. 
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CONVERSION. 

fiquitabie  conversion.     See  Equity, 
U;  Wills,  V.  h. 


CORPORATIONS- 


1.      In  GElfZRAI.. 

II.    Ownership  or  land. 
a.  In  general. 

[II.      CONTKACTS   AND   00NVCYAN0E8. 

a.  Power  of   corporation. 

b.  Validity  and  effect. 

1.  In  general. 

2.  Banks. 

c.  Formal  requisites. 

d.  Mortgages. 

IV.      FOBCIGN  COBPOBATIONS. 

a.  In  general. 

b.  Statutes    regulating   doing    of 

business  by. 
V.     Doctrine  of  ultra  vires. 


Municipalities.    See  Municipal  Cor- 
porations. 


I.     IN   GENERAL. 

As   to   what  is   an   incorporated 
company. 
4:86. 

Proof  of  corporate  existence. 
5:314. 

De  facto  corporations — Presump- 
•^ions  in  favor  of. 

4:87. 

The  Legislature  may  change  the 
name  of  a  corporation. 
4:91. 

Suit   to  set  a^de  a  transaction 
which  was  a  fraud  upon  the  stock- 
lOiders   of   a   corporation — Parties. 
3:114. 

Duties  and  liabilities  of  officers 
nf  private  corporations. 
4:90. 

i^iabidty   for  fraudulent   acts  of 
-  'omoterg 
K:92. 


Reyersion  of  land  of  an  extinct 
corporation. 
6:136;  8:92. 

Statutes  construed. 
8:92;  9:80. 

Power  to  loan  money. 
6:137. 

Poww    of   corporation    for   "the 
brewing   and    selling   of   beer"    to 
loan  money  and  take  mortgage  to 
secure  the  same. 
12:44. 

Power  of  corporation  organized 
to  build  and  operate  a  summer 
hotel  to  subdiyide  land  into  lots 
and  dedicate  parts  thereof  to  the 
public. 
12:44. 

II.     OWNERSHIP   OF    LAND. 

a.     in  general. 

Only  state  can  collaterally  'ques- 
tion capacity  of  corporation  to 
hold  land. 

3:109;  4:88;  6:131;  7:81;  9:79. 
80;   10:65. 

Who  may  question  right  of  cor- 
poration to  take  a  devise  of  prop- 
erty. 

4:882. 

Capacity  of  corporation  to  take 
land  under  a  contract  can  not  be 
questioned  by  the  party  thereto 
after  it  has  erected  valuable  Im- 
provements. 
10:65. 

Corporation    presumed    to    have 
power  to  purchase  and  hold  land. 
3:109. 

May  purchase  at  execution  sale 
upon   a  judgment   rendered   In   its 
favor. 
2:79. 

Right  of  corporation,  not  author- 
ized   to   hold    real   estate,   to   take 
title  to  land   temporarily. 
11:61. 

Power  to  hold  property  in  trust. 
6:137. 
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CORPORATIONS.  III.  a^-b,  1. 


Limitation   upon   power   to   own 
property    applies    to    property    ac- 
quired In  other  states. 
6:131. 

Corporations     whose     stock     Is 
owned  by  non-resident  aliens. 
11:61. 

Limitation  upon  power  of  corpo- 
rations to  hold  land  for  "religious 
purposes**" — Does  not  apply  to 
benevolent  or  missionary  organiza- 
tions. 

1:488. 

Statute     Increasing     amount     of 
property     corporation     may     hold 
does  not  appljy  to  devises  previous^ 
ly  made. 
4:88. 

Effect    of    statutory    restrictions 
as   to   amount  of  land. 
5:84;   6:131;    7:8L 

Power  of  building  and  loan   as- 
sociation. 
g:85. 

Religious    society    can    not    pur- 
chase land  as  a  speculation. 
8:85 

Statutory  provisions. 
11:61;  12:43. 

III.  CONTRACTS  AND  CON- 
VEYANCES. 

a.     Power   of   corporation. 

Can    convey    land    only    for    the 
purpose  for  which  the  corporation 
was  created. 
2:80. 

Amthority    given    a    director    to 
contract  for  the  sale  of  land,  does 
not  confer  authority  to  convey  as 
an  attorney  in  fact. 
2:80. 

Power   of   quasi    public   corpora- 
tion   to    convey    or    encumber    Its 
lands. 
3:110. 

Power  of  water  company  to  con- 
vey   its    right    to    supply    a    city 
with  water. 
8:86. 


Power  of  corporation  to  sell  Its 
property  to  pay  Its  debts. 
3:115. 

Sale  by  directors  of  corporation 
of  all  its  property — Ratification  by 
stockholders. 
3:110. 

b.    Validity   and    effect. 
1.    In  general. 


Necessary    assent   of    stockhold- 
ers  muflt   be   given  at   a   meeting 
thereof. 
1:487a. 

Presumption  of  authority  of  cor- 
poration to  execute  deed  or  mon- 
gage. 

3:111;   8:86;   9:83. 

Deed    to   Individuals   as    to    "as 
incorporators"  of  a  designated  com- 
pany— Passing  title  to  corporation 
subsequently  created. 
9:81. 

Assumption  of  contract  for  pur 
chase  of  land  held   by  one  of  Its 
members  at  the  time  of  Its  organ- 
ization. 
6:137. 

Construction  and  effect  of  partic- 
ular contract  by  president  of  a 
corporation,  who  Is  also  a  director, 
as  to  his  taking  title  to  property 
and  the  disposition  thereof. 
11:62. 

Contract    executed    by    president 
and  secretary  of  corporation,  pre- 
sumed to  be  with  authority. 
1:487a;  11:62. 

Validity    of    contract    by    secre- 
tary of  corporation. 
12:44. 

Ratification  of  contract  and  con- 
veyance made  by  president  of  cor- 
poration. 
12:44. 

Validity  of  deed  after  expiration 
of  charter. 
4:89. 

Validity   of   conveyance   by   cor- 
poration to  one  of  its  directors. 
^       5:86;    12:44. 


CORPORATIONS.  III.  b.  2— d. 
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Validity  of  deed,  executed  by  the 
I    cashier   of   a   bank,   purporting   to 
\  convey  its  land  to  him. 
^^     11 :  100. 

Leases. 
6:133. 

Validity  of  oral   contract   for  a 
lease. 
9:82 

Effect   of  want   of  notice  of  di- 
rectors'   or    stockholders'    meeting 
authorizing  a  contract  or  convey- 
ance. 
9:84. 

Directors'     meeting     authorizing 
transaction — Effect  of  holding  in  a 
foreign  state. 
10:66. 


Fraudulent  conveyance  by  presi- 
dent of  corporation  havhig  author- 
ity to  convey — Right  of  corpora- 
tion to  set  aside  as  against  a  sub- 
sequent good  faith  mortgagee. 
11:62. 

Gftect   of    verbal    statement   of 
representative  of  one  of  two  cor- 
porations   at    a    Joint  meeting  of 
their    stockholders. 
12:44. 

Oonyeyance    to    an    uivineorpor- 
ated  company. 
2:79. 

Conveyance  by  or  to  a  de  facto 
corporation. 
2:82;   4:87. 

Validity   of   particular   contracts 
and  conveyances. 

3:110;  4:89;  5:86;  7:83;  12:44. 

Statutes  construed. 
7:83. 

Statutory   provisions. 
11:62;    12:44. 

,  2.    Banki, 

Power  of  banks. 

6:133. 

■ 

Lease  by   National   Bank. 
5:87;  7:85. 


Lease   of   property    by    National 
Bank  before  it  is  authorized  to  do 
business. 
5:87. 

Trust    deed    taken    by    National 
Bank — Who  may  question  validity. 
7:85. 

c*     Formal    requlsitetk 

Formal    requisites   of    contracts 
and  conveyances. 
3:110. 

E}fFect  of  signature  being  partly 
translated  into  a  foreign  language. 
10:66. 

Validity  of  deed  signed  by  presi- 
dent and  treasurer  of  corporation. 
11:62. 

€k)nveyanfOe    executed    by    Vice 
President       of       corporation — Pre- 
sumption as  to  authority. 
2:80;   7:87;.  8:88. 

When     seal    is    necessary     and 
what   is   sufQcient. 

4:89;  6:133;   7:83;  8:86;  9:82; 
10:66;  11:62. 

Equitable    title     may     pass     by 
deed  of  corporation   without  seal. 
1 : 487a. 

Instrument     must     be     acknowl- 
edged  by   proper  officers. 
7:83. 

Who  may  acknowledge  deed. 
2:80. 

d.     Mortgages. 

Validity  of  mortgages  by  corpora- 
tions. 

7:84;  8:87. 

Validity  of  mortgage  by  corpora- 
tion to  one  of  its  directors. 
7:521. 

Validity  of  mortgage  to  a  direc- 
tor   constituting    a    part    of    the 
necessary  quorum. 
9:85. 
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CORPORATIONS,  IV— V. 


Mortgrage   to   a   foreign   corpora- 
tion— Attacking  validity  after  fore- 
closure sale. 
7:521. 

An    unauthorized   and   unratified 
mortgage  is  inyalid,  although  given 
for  purchase  money. 
1 :  487a. 

Insolvent    corporation    may   exe- 
cute mortgage  to  secure  pre-exist- 
ing debt,  and  obtain  an  extension 
of  credit. 
2:80. 

Estoppel  to  question  validity  oi 
mortgage. 
2:80. 

Deed  of  trust  to  secure  a  loan 
need  not  show  on  its  face  authority 
to    borrow    the    money. 
9:82. 

IV.     FOREIGN      CORPORATIONS. 

a-     In  general. 

Rights  of  foreign  corporations  in 
absence  of  statute. 
3:109;    5:85. 

Foreign  corporation  can  not  ex- 
ercise   powers     in    another    state 
which  it  does  not  possess  in  the 
state   of   its   creation. 
9:79. 

Statute  prohibiting  foreign  cor 
poratlon  holding  real  estate — Title 
acquired  by  at  judicial  sale,  held 
valid  against  every  one  but  the 
state. 
2:79. 

b.  Statutes  regulating  doing  of 
business    by. 

Do  not  affect  existing  contracts. 
3:110;  5:84;  7:82. 

Purchase  of  real  estate  not  the 
transaction    of    business. 
10:65. 

Validity  of  contract  made  with- 
out  compliance  of  statute. 
6:132;    7:82;   9:79. 


Single  transactions  as  a  "doing 
business.'' 
7:82. 

One  seeking  cancellation  of  a 
mortgage  given  to  a  foreign  cor- 
poration on  account  of  its  non- 
compliance with  statutory  regula- 
tions must  offer  return  of  the 
money   with   interest.  • 

5:264. 

Statutes  construed. 
2:82;  3:109;  5:84;  6:132;  7:82; 
10:65. 

V.      DOCTRINE    OF    ULTRA 
VIRES. 

Doctrine   of  not   applied    to   de- 
feat justice. 
8:89. 

An  executed  ultra  vires  contract 
is  binding. 

3:115;   8:89. 

A  corporation  can  not  repudiate 
a  contract  as  ultra  vires  after  hav- 
ing enjoyed  its  benefits. 
3:115. 

Burden  of  proving  that  contract 
is  ultra  vires. 
3:111. 

Who    may    question    transaction 
by   corporation   on   account  of  its 
being  ultra  vires. 
3:110. 

Contract  by  bank  to  engage  in 
the  operation  of  a  mine. 
5:87. 


Ratification 
tracts. 
8:89. 


of   ultra   vires    con- 


Oorporation     retaining    property^ 
can  not  defeat  payment  of  consid- 
eration on  ground  that  the  trans- 
action  was  ultra  vires. 
4:88. 

•    Foreclosure    of    a    mortgage    by 
municipal  corporation  taken  by  it 
to  secure  an  illegal  loan  of  funds. 
9:87. 


CO-TENANTS— COVENANTS,  I. 
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Illegal    loan    by    National    Bana 
upon  real  estate — Delinquent  debt- 
or can  not  defeat  enforcement. 
3:116. 

Ultra     Tires     lease — ^Rights     of 
parties. 

'5:87;  8:89;   9:86. 


CO-TENANTS- 
Tenants  In  Commoii* 


COVENANTS. 


I.  Iir  oehebaIm 

II.  Pebsonal  GovzirAimi. 

III.      COTEKANTS  BUKHIHG  WITH  THE 
LAND. 

a.  In   general. 

1.  Covenants  held  to  run  wltli 

the  land. 

2.  Covenants  held   not  to  run 

vrlth  the  land. 

b.  Passing  of  covenants  to  suo- 

cessor  in  title. 

rV.      COVElfAlIT  or  SKISIH. 

V.    Covenant       against       nrcuM- 

BSANCES. 

a.  In  general. 

b.  Breach  of. 

1.  In  general. 

2.  Things  held  to  be  a  breaclk. 

3.  Things     held     not     be     a 

breach. 
VT.     Covenant  o»  wabsantt 

a.  In   general. 

b.  Breach   of  warranty. 

1.  In  general. 

2.  Things    held    to    constitute 

brea(di. 

3.  Things   held   not  to  consti- 

tute breach. 

4.  EMctlon  —  Necessity        ana 

sufficiency. 
VTI.    Actions  fob  bbeach  or  oovb- 
nant. 
a.  In  general 

1.  Who  may  maintain. 

2.  Partly    and    pleadings. 
8.  Defenses. 


4.  Evidence, 
b.  Measure  of  damages. 

1.  In  general. 

2.  Covenant  of  seisin. 

3.  Covenant  of  warranty. 

4.  Covenant      agidnst     incum- 

brances. 


In  leases.  See  Landlord  and  Ten- 
ant, IV,  d. 

Restrictions  as  to  use  of  property. 
See  Deeds,  VI,  d,  2. 


I.     IN   GENERAL. 

In    construiDg   covenants,   inten- 
tion of  parties  to  be  carefully  ob* 
served. 
1:492. 

Doctrine  of  rebutter  by  collateral 
warranty  not  generally  adopted. 
1:492. 

Covenants  in  conveyance  by  life 
tenant    and    reversioner — Enforce- 
jient  against  latter  during  life  or 
^ormer. 
5:95. 

Convej^nce   of   land    under   the 
^oal  waters  of  a  bay — Covenants 
in  broken  as  soon  as  made. 
3:121. 

Acceptance  of  deed   and   enjoy- 
ment of  estate   by   grantee   estop 
him    from   denying   his   covenants 
therein. 
3:124. 


General      covenants — ^When 
stricted  by  special  covenants. 
12:45. 


re- 


Eiffect    of    covenant    by   several 
with  part  of  their  number. 
3:124. 

Liability  of  wife  Joining  in  her 
husband's  conveyance. 
5:103. 

Particular  covenant  held  too  un- 
certain for  enforcement 
5:103. 
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COVENANTS.  II— III,  a,  1. 


Joining  of   warrantor   in   action  i     Indemnity    mortgage    taken    by 
against  covenantee.  i  grantee  to  secure  against  outstana- 

3 :  124.  I  ing    claim — Passing    of    to    subse- 

quent grantee. 


Covenants    embraced    in    woras 
"convey  and   warrant/'  or  "grant, 
bargain  and  sell." 
3:124. 

Covenants   by   implication — Stat- 
ute construed. 
9:89. 

Wife  joining  husband  in  deed  to 
release    homestead    not   bound   by 
implied  covenant. 
3 :  124. 

Covenants  implied  in  convey- 
ances of  lots  made  under  general 
scheme  of  land  Improvement,  na- 
ture of  which  was  set  forth  by  ad- 
vertisements. 
9:89. 

II.     PERSONAL    COVENANTS. 

What  covenants  are  personal. 
4:96. 

Covenant    against    Incumbrances 
as  a  personal  covenant. 

3:119;      4:96;      6:139;      9:92; 
10:69. 


Covenant  of  husband  joining  in 
his  wife  s  deed. 
6 :  138. 


8:94. 

Mortgage   may    create    covenant 
running  with  the  land  which  will 
survive    the    mortgage. 
6:139. 

After    breach    covenant   of   war- 
ranty does  not  run  with  the  land. 
10:70. 

When     husband's     covenant     in 
conveyance  of  his  wife's  land  will 
run  with  the  land. 
3:120. 

North  Carolina  statute  construed. 
10:69. 

1.    Oovenanta  held  to  run  ivith  the 

land. 

Covenant  of  warranty. 
1:491;   2:85;   12:46. 

Covenant   against  incumbrances. 
3:119,  120;    5:94;    6:139;    9:92; 
12:48. 

Covenant  as  to  erection  of  build- 
ings. 

3:120;  5:94. 


Covenants    In    party    wall    con- 
tracts. 
Grantee's  cause  of  action  for  con-|         1:342;    6:139. 


veyance    of    wrong    land    througn 
mistake  is  personal. 
5:93. 

ill.     COVENANTS     RUNNING 
WITH  THE  LAND. 

a.     In  general. 

In  leases.     See  Landlord  and  Ten- 
ant, IV,  d,  3. 

What    covenants    run    with    the 
land — General  principles. 
1:491;  3:120. 

Mortgagor    in    possession    liable 
upon. 

1:491. 

Rule   under  California   Code. 
2:85. 


Covenant  for  an  easement  in  ad- 
joining lande. 
2:85. 

Covenant  creating  an   easement 
in  light  and  air. 
1:519. 

Covenant  by  railroad  company 
to  construct  and  maintain  fences 
and  crossings. 

1:491;      3:666;      5:94;      6:139; 
7:725;    11:64. 

Covenant    giving    right    to    dis- 
train land  for  an  indemnity. 
2:85. 

Covenant  giving  right   to   main- 
tain  a  dam. 
2:85. 


COVENANTS,  lU.  a.  2— IV. 
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Covenant    in   grant   of   right   of 
way  regulating  drainage  of  water. 
1 :  601. 

Covenant   for  partial   release  of 
mortgage. 
1:491. 

Covenant  restricting  the  use  of 
the  property. 
1:492. 

Covenant   by   owners   of   mining 
land   to  give  railroad  company  all 
their  traffic. 
4:97. 

Covenants  declared  by  statute  to 
be  embraced  in  the  words  "convey 
and  warrant." 
7:89. 

Statutory  desi£n^ation  of  cove^ 
nan^ts  which  run  with  the  land  do 
not  exclude  other  covenants  be- 
longing to  that  class — Exhaustive 
enumeration  of  covenants  run> 
ning  w^ith  the  land. 
8:93. 

Covenant     changing     lots     with 
municipal  assessment. 
10:69. 

Covenant  as  to  maintaining  fence 
or  retaining  wall. 
12:46. 

Particular  cases. 
3:120;   7:89;   11:64. 

2.     Covenants  held  not  to  run  idth 

the  land. 

Covenant  of  seisin. 
1:491;   2:85;   9:92. 

Covenant    to   pay   the    purchase 
price. 

12:46. 

Covenant  as  to  acreage. 
7:89. 

Agreement  not  to  sell  liquor. 
12:46. 

Covenant  by  grantor  in  grant  to 
railroad  right  of  way  to  construct 
fences. 
8:736. 


Orant  of  railroad  right  of  way 
— Agreement  of  railroad  to  furnish 
grantor  a  perpetual  pass. 
3:120. 

Covenants  in  a  deed  under  which 
neither     title     nor     possession     is 
transferred. 
12:46. 

Particular   cases. 
8:93;    11:64;    12:46. 

b«    Passing    of    covenants    to    suc- 
cessor in  title. 

What   conveyance,   estate,   seisin 
or  possession  sufficient  to  transfer 
covenants   running   with   the   land. 
6:139;  9:90. 

Passing  of  by  quit-claim  deed. 
6:139;  7:89;  10:69. 

Deed  conveying  only  an   equita- 
ble   title    will    not    pass    a    prior 
grantor's   covenant  of   warranty. 
9:91. 

When  purchaser  at  judicial  sale 
may  avail  himself  of  prior  cove- 
nant. 

3:120. 

IV.     COVENANT    OF    SEISIN. 

Not    implied    at     common     law 
from    words    "grant,   bargain,   sell, 
convey  and  warrant." 
1:492. 

Grantor    not    liable    for    breach, 
where  he  covenants  "for  his  heirs, 
executors,  and  administrators.'* 
2:88. 

Broken  at  the  time  of  the  con- 
veyance, if  broken  at  all. 

1:492;  2:86;  3:121;  5:101. 

What  constitutes  a  breach  of. 
3:121;  5:101;  12:50. 

The  dedication  of  lands  to  a  pub- 
lic use  is  a  breach  of. 
5:101;   9:93. 

Outstanding    inchoate    right    of 
dower,  not  a  breach  of. 
8:96. 

Tax   certificate,   not  a  breach. 
9:95. 
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V.     COVENANT       AGAINST       IN- 
CUMBRANCES. 

a-     In  general. 

"Incumbrance"  defined. 
11 : 66. 

Grantee's  rights  not  affected  by 
Ids  prior  knowledge  of  the  incum- 
brance. 

4:99;   5:97;   7:92;   11:68. 

Eiffect  of  grantee's  knowledge  of 
outstanding  lease. 
6:142;    7:92. 


Covenant    implied    from    words 
"grant,  bargain,  sell,  and  convey" 
includes  only  incumbrance  done  or 
suffered  by  the  grantor. 
2:84. 

Effect    of    excepting    a    special 
mortgage. 
2:123. 

Effect  of  subsequent  covenant  by 
grantee    to   pay    taxes   within   the 
covenant  of  his  grantor. 
6 :  140. 

Statutory      implied      covenant — 
Effect   of  other   covenant   against 
Incumbrances  of  limited  terms. 
3:119. 

Effect  of  special  warranty  follow- 
ing  general    covenant   against   in- 
cumbrances. 
6:141. 

Effect  of  recital  that  conveyance 
is  subject  to  certain  Incumbrances. 
6:141;   7:91. 

Right    of    covenantor    to    extin- 
guish incumbrance. 
7:91;   8:95. 

Covenantee  can  not  pay  out- 
standing incumbrance  over  objec- 
tion of  his  covenantor  before  the 
latter  has  exhausted  his  legal 
remedies. 
6:141. 

Construction    of    particular    cov- 
enants. 

9:94;  11:66. 

Alabama  statute  construed. 
3:119. 


A   donor   of    land   is    under    no 
obligation  to  remove  incumbrances. 
11:66. 

b>    Breach  of. 

1.    In  genera*. 

At  what  time  covenant  is  broken. 
3:119;     6:141;     10:71;     11:66; 
12^:50. 

When  taxes  or  assessments 
against  property  for  local  improve- 
ments constitute  a  breach. 

.  1:490;  3:119;  4:99;  6:97; 
6:141;  7:91;  8:85;  10:71; 
11:66;    12:48. 

2.    Things  held  to  l>e  a  breach. 

Wife's    inchoate    interest    which 
may  ripen  into  title. 
6:141;  11:66. 

Existing  easement. 

6:97;    6:141;    7:91;    10:71. 

An  easement  for  light. 
10:172. 

Party  wall  agreemuit. 
2:84. 

Outstanding  lease. 
4:99;    6:142;    12:48. 

Right  to  take  ice. 
2:84. 

3.    Things  held  not  to  M  a  breach. 

Purchaser  bound  to  take  notice 
of  existing  highway. 
7:91. 

A  highway  the  center  of  which  is 
made  a  boundary  line. 
2:84. 

Building  restriction. 
11:66. 

Preliminary  survey  of  a  way. 
10:71. 

Conveyance  without  considera- 
tion by  holder  of  legal  title  to  bene- 
ficial owner — Grantor  not  liable 
on  covenant  against  incumbrances 
for  failure  to  pay  an  assumed  debt 
by  which  the  beneficial  owner  ac- 
quired title. 
12:48. 
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VI.     COVENANT   OF   WAR- 
RANTY. 

a.  In  general. 

Definition  and  meaning. 
1:53. 

Relates  to  title  and  not  to  quan- 
tity. 

3:116;  8:94;  10:70;  11:66. 

What  constitutes  a  covenant  of 
warranty. 
5:96. 

Constructioii  of  covenant  to  war- 
rant "specially." 
4:105. 

Not  created  by  implication  unless 
language  clearly  authorizes. 
1:53. 


« 


Covenants    implied    from    words 
grant,  bargain  and  sell" — ^Liability 
of  one  conveying  in  her  own  right 
and  as  guardian. 
2:83. 

A  wife  assigning  a  mortgage 
taken  in  her  name  by  her  husband 
without  her  knowledge  or  consent, 
does  not  become  bound  by  any  im- 
plied warranty. 
3 :  116. 

Limited  to  the  estate  conveyed. 
2:83. 

Not  affected  by  recitals  in  a  de- 
scription  showing   source   of   title 
which   simply  aid  to  identify  the 
premises. 
2:83. 

Not  restricted  by  an  exception  in 
a  preceding  covenant  against  in- 
cumbrances. 

2:83;  3:116. 

Carries  "after  acquired"  title. 
4:98. 

A  covenant  against  "all  and  every 
person    or    persons"    includes    the 
state  or  the  United  States. 
6:140;  9:93. 

Orantor  not  liable  on  covenant  of 
warranty  obtained  through  fraud. 
7:90. 


Wife  joining  in  deed  to  relinquish 
dower  not  bound  by  covenant  of 
warranty. 
9:93. 

Effect  of  execution  by  warrantor 
at  request  of  warrantee  of  Instm- 
ment  which  may  injure  title. 
9:93. 

Designating  one  boundary  of  the 
premises  conveyed  as  a  twenty  foot 
alley  does  not  constitute  a  warranty 
of  its  existence. 
12:47. 

What   possession   will   carry   the 
covenant  to  a  remote  grantee. 
4:98. 

Illinois  statute  construed — Cove- 
nants embraced  in  the  term  "war- 
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ranty.' 
11:65. 

Bffect  of  general  "warranty"  in 
Kentucky. 
4:98. 

Meaning  of  the  word  "warrant" 
under  statute  of  Mississippi. 
12:47. 

"Covenant     for     further     assur- 
ances"  embraced   in   general  war- 
ranty in  South  Carolina. 
1:492. 

b.    Breach  of  warranty. 

1.    In  general. 

Defects  of  title  covered  by. 
4:98;  5:96;  8:94;  11:65. 

Protects  grantee  only  against  ad- 
verse  claims   based   upon  a  legal 
foundation. 
4:98. 

Liability   determined   by  law  in 
force  when  covenant  was  made. 
4:100. 

No  liability  until  there  has  been 
an  assertion  of  the  paramount  title. 
7:93. 

£!frect  pf  grantee  executing  mort- 
gage   back   to    grantor   containing 
same  covenants  as  his  deed. 
6:140. 
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Effect  of  reconveyance  by 
grantee  to  grantor,  on  their  cove- 
nants. 

6:140;   9:97. 

Effect  of  grantee's  knowledge  of 
a  defect  in  the  title. 

3:119;  5:96;  7:92;  8:94. 

Breach  shown  where  grantor  has 
never     had     possession     and     the 
grantee  has  never  acquired  or  been 
given  possession. 
1 :  489. 

What    constitutes    breach    when 
conveyance     gives     grantee      full 
equitable  title. 
2:86. 

Outstanding  lease  as  a  breach. 
•    11:65. 

Conveyance  of  tide  lands. 
9:95. 

Purchase  of  outstanding  title  — 
Rights  of  covenantee. 
8:94;    9:96. 

2.    Things  held  to  constitute  "breach. 

Inchoate  right  of  dower. 
2:83. 

Actual   adverse   possession   of  a 
portion  of  the  land  by  a  third  per- 
son under  paramount  title. 
6:143. 

Injunction   against   grantee's   re- 
moval of  his  lateral  half  of  a  stone 
boundary  wall. 
10:73. 

A  right  of  way  over  real  estate. 
9:95. 

EiXistence   of  easement  for  rail- 
road right  of  way. 
9:94. 

Particular  cases. 
12:47. 

3.     Things   held  not  to   constitute 

breach. 

An   apparent   defect,   not  shown 
to  be  real. 
2:86. 


Taking   of   land   under   right   of 
eminent  domain. 
3:121. 

The    fact    that    the    covenantor 
holds  under  a  deed  from  a  minor, 
until  it  is  disaffirmed. 
9:95. 

Mortgage  assumed  by  grantee 
or  to  which  conveyance  is  made 
subject. 

1:489;  2:83;  9:95. 

Use  of  part  of  land  as  a  public 

street. 
9:95. 

Including  by  mutual  mistake  land 
not  intended  to  be  conveyed. 
12:47. 

4.    Eviction — Necessity    and    suffix 

ciency. 

Actual  eviction  or  actual  yield- 
ing possession  to  the  holder  of  a 
superior  title  is  necessary. 

1:489;     3:116;     4:101;     6:143; 
7:93;    9:96;    10:72;    12:50. 

Application   of   this   rule   where 
paramount  title  is  only  an  outstand- 
ing right  to  an  easement. 
6:143. 

It  is  sufficient  for  the  covenantee 
to  yield  possession  to  a  paramount 
title  asserted  against  him. 

3:117;  4:101;  5:99;  7:93;  9:96. 

Trespass  not  amounting  to  evic- 
tion is  not  a  breach. 
2:86. 

In  Iowa,  constructive  eviction  is 
sufficient. 
1:489. 


Eviction    not    necessary 
deed  conveys  no  title. 
5:99. 


where 


Surrender  of  possession  without 
eviction — Covenantee    has    burden 
of  showing  that  he  surrendered  to 
a  paramount  title. 
8:96. 
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Actual  adverse  possession  of  the 
land  by  a  third  partv, 
10:72. 

Judgment  against  covenantee  in 
proceedings  of  which  covenantor 
has  notice. 

1:489;  4:100. 

Adverse  suit  against  covenantee 
— Notice  to  covenantor  or  demand 
sufficient  to  bind  him  by  the  judg- 
ment. 

7:93,  94;  9:96;  12:60. 

Foreclosure  of  a  prior  mortgage 
executed   by  the  grantor. 
5:99. 

£Mction  by  foreclosure  of  prior 
mortgage — ^Burden  of  proving. 
7:93. 

Payment  of  Judgment  of  fore- 
closure obtained  on  a  prior  mort- 
gage. 

12:50. 

BvicUon  by  outstanding  title  ac- 
quired from  the  government  by  son 
of  the  grantee. 
6:140. 

Agreed  judgment  of  eviction  to 
which  warrantor  was  not  a  party. 
3:116;   9:96. 

Existence  of  paramount  title  in 
grantee  as  to  part  of  the  premises. 
7:93. 

What  constitutes  sufficient  evic- 
tion. 

3:116.  117;  7:93;  11:67. 

VII.     ACTIONS  FOR  BREACH  OF 
COVENANT. 

a.  In  general. 

Breach    of   warranty— When   ac- 
tion accrues. 
11 :  68. 

Damages  for  breach  of  covenant 
of  seisin  recoverable  In  action  for 
purchase  price. 
1:489. 

True  owner  of  property  may  avail 
himself  of  judgment  against  war- 
rantor. 
4:105. 


Prior     litigation     by     grantee- 
Force     and     effect     of    judgment 
against  covenantor. 
12:50. 

Right  of  grantee  recovering  for 
breach  of  warranty  to  follow  the 
purchase  money   into  other   lands 
or  other  investments. 
U:68. 

Rights  of  grantee  as  to  portion 
anothi™  ^^^   he   lias   conveyed   to 
4 :  100. 

South   Dakota   statute  construed 
—Duty  of  covenantee  to  first  dis- 
cnarge  incumbrance. 
9:04. 

1.    Who  may  maintain. 

Who    may    maintain    action    for 
breach  of  warranty. 
9:97. 

hiJ?'^^^    2^    ^^*^^    P^'^^y    to    avail 
himself  of  covenant  in  a  deed. 
3 :  124. 

Tenant  from  year  to  year,  where 
covenant  was  in  the  special  inter- 
est of  a  possessory  title. 
5:98. 

Grantee  who  has  voluntarily  paid 
a  void  incumbrance.  ^  ^    ^ 

2:84. 

One  who  has  parted  with  title  to 
the  premises. 
3:116. 

One  in  possession  of  land  lone 
enough  to  raise  a  presumption  of 
a  deed. 

12:46. 
2.    Parties  and  pleadings. 

Parties  to  the  action. 
12:50. 

Complaint  on   covenant   of  war- 
ranty—Sufficiency of  allegation  of 
paramount  title. 
7:94. 

Complaint  for  breach  of  cove- 
nant of  seisin. 

5:101;   9:97;   10:74. 
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Action  on  covenant  of  seisin — 
Judgment  against  plaintiff  as  a  bar 
to  action  on  covenant  against  in- 
cumbrances. 
5:98. 

Complaint  should  set  out  copy  of 
deed. 

1:489. 

Action  for  breach  of  special  cove- 
nant— Necessary  allegations. 

Au:74. 

Not  necessary  to  allege  defend- 
ant's   knowledge    of    incumbrance 
constituting  the  breach. 
10:74. 

Complaint   for   breach   of   cove- 
nant of  good  right  to  convey. 
3:124. 

Recovery   must   be  had   on   the 
breach  pleaded. 
4:100. 

Action  on  covenant  against  in- 
cumbrances— Plaintiff  must  show 
the  existence  of  a  definite,  valid 
and  subsistent  claim  against  the 
land. 

1:490;  12:50. 

Procedure     in     case     of     claim 
against    deceased    covenantor    for 
breach  of  covenant. 
9:97. 

Allowance  of  Judgment  for  dam- 
ages for  breach  of  warranty  in  re- 
duction of  mortgage  debt  for  the 
conveyance. 
9:97. 

Practice  where  action  is  brought 
against  two  defendants  and  a  non- 
suit is  granted  to  one  and  verdict 
directed  against  the  other. 
11:68. 

8.    Defenses, 

Mutual    mistake   in   wording   of 
covenant. 
7:94. 

After-acquired  title  as  a  defense. 
3:118;  4:102. 


No   defense   to   show   that   land 
conveyed  was  not  worth  the  pur- 
chase price. 
5:98. 

« 

Foreclosure    of    purchase-money 
mortgage   by   the   covenantor   and 
purchase  by  him,  without  redemp- 
tion, as  a  defense. 
3:122. 

Action  for  breach  on  account  of 
sale   under   Judgment   lien — ^Asser- 
tion of  failure  to  properly  marshal 
securities  as  a  defense. 
7:94. 

Failure  of  covenantee  to  release 
a  Judgment  as  a  part  of  the  con- 
sideration not  a  defense  where  it 
has  been  barred  by  the  statute  of 
limitations. 
9:94.      . 

Defense  to  a  covenant  that  an 
existing  contract  for  the  purchase 
of  the  land  will  be  performed. 
9:97. 

Right  of  covenantor  to  show  tax 
sale  to  be  void  where  his  convey- 
ance was  prior  to  the  confirmation 
of  the  sale. 
3:124. 

Action  on  covenant  against  in- 
cumbrances— Effect  of  answer  as- 
serting the  plaintiff  had  retained 
sufficient  money  to  satisfy  the  in- 
cumbrance. 
9:94. 

Action  on  covenant  against  in- 
cumbrances— Grantor  cannot  prove 
agreement  of  third  person  causing 
the  conveyance  to  assume  and  pay 
the  incumbrances. 
2:539. 

Conveyance  by  vendor  to  third 
person  on  direction  of  vendee — 
Parol  agreement  of  vendee  to  as- 
sume an  incumbrance,  not  a  de- 
fense. 
2:84. 

Particular  defenses  held  insuffi- 
cient. 

4:100;  8:94. 
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4.    EtMence. 

Admissibility  of  deed  the  coye- 
nants  in  which  do  not  run  to  all 
of  the  plaintiffs. 
9:97. 

When   judgment    against   oonye- 
nantee  is  admissible. 
8:97;    6:146. 

Ehridence  of  prior  abandoned  suit 
by  defendant  to  establish  his  title. 
11:68. 

Prima  facie  case  made  by  show- 
ing outstanding  record  title. 
9:97. 

Burden  of  proof. 
7:94;   10:74;  11:68. 

b.  Measure  of  damages. 

1.    In  general. 

Damages  limited  to  those  approx- 
tinately  caused  by  the  breach. 
3:123. 

Right  to  recover  costs  and  at^ 
comey's  fees. 

4:103;   6:144;  8:98;   11:68. 

Recovery  of  attorney's  fees  and 
traveling  expenses. 
12:601. 

Recovery  of  interest. 
4:103. 

Breach    of    covenant    to    erect 
buildings. 
4:103. 

Breach  of  covenant  by  railroad 
company  to  maintain  fence. 
5:100. 

The  liability  of  a  trustee,  having 
no  beneficial  interest  in  property 
on  covenants  in  his  conevyance 
of  it,  is  limited  to  the  considera- 
tion under  the  conveyance. 
2:86. 

2.    Covenant  of  seisin. 

General  rule. 

3:123;   5:102;   6:145. 


When  only  nominal  damages  al- 
lowed. 
8:98. 

Where  grantee  has  parted  with 
property  without  disturbance  or  lia- 
bility,  only   nominal  damages   can 
be  recovered. 
2:87. 

Rule  where  land  conveyed  Is  not 
all  of  the  same  value. 
10:75. 

3.    Covenant  of  warranty. 

General   rule. 
1:489;     3:123;     6:144;     7:96; 
9:98. 

As  to  when  damages  are  limited 
to  the  consideration  received. 

2:87. 

Failure  of  title  to  a  part  of  the 
premises. 

2:87;      3:123;      5:100;      7:95; 
8:98;  11:68. 

Measure  of  damages  where  cov- 
enantee  acquires   paramount  title. 
4:103;   3:123. 

Deduction     where     grantee     ac- 
quired and  enjoyed  a  life  estate. 
4:103. 

Setting  off  rents  and  profits,  and 
timber  taken. 
1 :  489. 

Costs  and  expenses  incurred  in 
adjudicating  a  groundless  claim  not 
recoverable. 
1:489;   9:93. 

Right  of  covenantee  to  recover 
counsel  fees  and  other  expenses  of 
litigation. 

4:103;  6:144;  8:98;  11:68. 

Only    nominal    damages,    where 
grantor   has   acquired   outstanding 
title. 
2:83. 


In  case  of  use  of  part  of  the  lot 
for  public  street. 
2:87. 
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Grantee  under  conveyance  by  one 
co-tenant,   who  has  not   been   dis- 
turbed,  can  recover  only  nominal 
damages. 
2:87. 

Breach    of    warranty    by    false 
representation     by     grantor     that 
grantee  should  have  a  right  of  way 
over  a  public  alley. 
12:50. 

Deed  conve3ing  standing  timber 
— Rule  where  grantee  has  cut  all 
the  timber. 
6:144. 

Breach   of   covenant   of  title   to 
buildings. 
6:144. 

Covenantee  may  recover  from  re- 
mote vendor  the  consideration  he 
received,   regardless  of  what   cot- 
enantee  paid  for  the  land. 
10:75. 

Measure      of      damages      where 
grantee  Is  evicted  by  holder  of  par- 
amount title  from  wild  lands  insus- 
ceptible of  producing  rent. 
12:49. 

Measure  of  damages  for  breach 
of   warranty   in  case  of  exchange 
of  lands. 
11:68. 

Deed  with  warranty  of  right  to 
cut  timber  previously  sold  to  an- 
other— Right  of  grantee  voluntarily 
cutting  to  include  penalty  thereby 
incurred. 
12:47. 

4.    Covenant  against  incumhrancea. 

Measure  of  damages  where  plain- 
tiff has  removed  incumbrance. 
1:490. 

Measure  of  damages  where  plain- 
tiff has  done  nothing  to  remove  in- 
cumbrance. 
1:490. 

Expense  of  removal  of  invalid  in- 
cumbrance not  recoverable. 
1:490. 


Amount    fairly    and    necessarily 
paid  by  covenantee  In  extinguish- 
ing the  incumbrance. 
8:119. 

Damages   where    breach    defeats 
the  entire  estate. 
2:87. 

Measure      of      damages      where 
breach  is  an  outstanding  lease. 
4:104;  11:66;  12:50. 

Measure      of     damages     where 
breach   consists  in  reservation   of 
growing  crops  by  former  owner. 
11:68. 

Damages  when  incumbrance  is  an 
unrelinquished  right  of  way. 
4:103. 

Rule  where  Incumbrance  absorbs 
Che  value  of  the  land. 
4:103. 

Measure  of  damages,  where  the 
breach  is  an  outstanding  easement 
12:110. 

Rule  in  case  of  perpetual  ease- 
ment which  is  not  removable. 
6:144. 

Covenant    to    remove    particular 
Incumbrance. 
10:75. 

When  only  nominal  damages  will 
be  allowed. 

6:144;   7:96. 

Measure  of  damages  where  In- 
cumbrance has  ripened  into  inde- 
feasible title  resulting  in  the  ejects 
ment  of  the  covenantee  from  a  part 
of  the  premises. 
9:94. 


CROPS. 


I.  In  general. 

II.  Title  and  bights. 

a.  In  general. 

b.  Rights  of  purchaser   at   fore- 

closure or  Judicial  sale. 

c.  Crops  on  decedent's  land. 
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d.  Between  parties  to  ejectment 

suit. 

e.  Between  husband  and  wife. 

f.  Between  mortgagor  and  mort- 

gagee. 

g.  Between  landlord   and  tenant. 

III.      MOBTGAGES      ATO)      LIENS      T7PON 
CBOP8. 

a.  In  general. 

b.  Mortgage  on  future  crops. 


Landlord's  lien  on.     See  Landlord 
and  Tenant,  IX. 


i.     IN   GENERAL. 

Growing  crops  are  real  estate. 
1:493. 

Annual  crops  as  personal  prop- 
erty. 

3 :  128. 

Gathered  crops  are  personal  prop- 
erty. 

3:128. 

Fructus  industriales  and  fructus 
naturales. 

3:125;  8:103. 

Blackberries,  while  growing  on 
the  bushes,  are  treated  as  real  es- 
tate. 

3:125. 

Sale  of  growing  crop — ^When  title 
passes. 
8 :  104. 

Right  of  part  owner  of  crops  to 
maintain  replevin. 
5:105;  9:100. 

Measure  of  damages  for  destruc- 
tion of  growing  crops. 
3:128;   8:104;   9:99. 

II.     TITLE   AND    RIGHTS. 

a.  In  general. 

Presumption  as  to  ownership  of 
crops. 

5:104. 

Rights  of  life  tenant 
5:104. 


Crops  grown  on  land  In  the  ad- 
verse possession  of  another. 
5:104. 

Crops  planted  by  one  in  posses- 
sion under  a  bond  for  a  title. 
7:96. 

Crops  grown   on   homestead   en- 
try. 

12:248. 

Vendee  in  possession  under  con- 
tract of  purchase. 
9:99. 

Title  to  crops  raised  by  one  in 
possession  without  right. 
4:106. 

Title   to*  grass  growing  on  rail- 
road right  of  way. 
1:153. 

Right  of  one  lawfully  in  posses- 
sion to  harvest  crops. 
8:99. 

Growing  crops   pass  by   convey- 
ance of  real  estate. 

2:89;      3:126;      5:104;      10:76; 
11:69. 

b.  Rights  of  purchaser  at  foreclos- 
ure or  Judicial  sale. 

Rights  of  purchaser  at  foreclos- 
ure sale. 

1:493;      3:126;      7:96;      8:101; 
9:99;    11:69. 

Rights    as   against   Junior   mort- 
gagee. 
3 :  127. 

Rights  where  sale  is  made  sub- 
ject to  a  homestead  right. 
7:96. 

Purchaser  bound  by  understand- 
ing, concurred  In  by  him,  that  por- 
tion   of    growing    crop    is    not    in- 
cluded. 
10:76. 

Rights  of  holder  of  certificate  of 
foreclosure  sale. 
3:127. 

Right  of  purchaser  at  foreclosure 
sale  to  injunction  against  removal 
of  crops  by  tenant. 
6:147. 
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Rights  of  purchaser  at  foreclos- 
ure sale  as  against  mortgage  given 
pending  the  foreclosure. 
6:147. 

Rights  of  purchaser  at  adminis- 
trator's sale,  pending  an  appeal. 
6:147. 

Rights   of  purchaser   at  Judicial 
sale. 

3:126;    10:76. 

Rights  of  purchaser  at  partition 
sale. 

10:76. 

Title  to  crop  of  wild  grass  har- 
vested  before   confirmation   of   an 
execution  sale. 
3:426. 

Purchaser  not  in  possession  du]> 
ing  period  of  redemption  not  liable 
for  crops. 
11:529. 

0.  Crops  on  decedent's  land. 

Rights    of    administrator    as    to 
growing   crops. 
3:128. 

Devise  of  rents  to  executor — ^Ef- 
fect on  right  to  crops. 
12:51. 

Statutes  construed 
4:107. 

d.  Between  parties  to  ejectment 

suit. 

Successful    plaintiff    entitled    to 
growing  crops. 

1:493;   2:89;   9:99. 

Crops    severed    before    recovery, 
belong  to  occupant. 
3:128;  7:98. 

Rights  of  successful  plaintiff  as 
against  tenant  of  defendant  as  to 
crops  raised  and  harvested  before 
Judgment. 
4:100. 

Minnesota  statute  construed. 
8:104. 


e.  Between  husband  and  wife. 

Crops  grown  on  the  wife's  land 
belong  to  iier. 
3:128;   7:97. 

Wife  takes  crops  on  land  award- 
ed her  as  alimony. 
2:89. 

Crops  raised  on  husband's  land — 
Rights  of  abandoned  wife. 
2:89. 

Crops  growing  on  land  held  by 
entireties. 
11:27». 

f.  Between  mortgagor  and  mort- 

gagee. 

Mortgagor  is  the  owner  until  he 

is  divested  of  possession. 
5:104. 

Mortgagor  has  title  to  crops  sev- 
ered before  entry  by  mortgagee. 
3 :  127. 

Statute      restrictmg     rights     of 
mortgagee  as  to  crops — Not  given 
a  retrospective  operation. 
5:559. 

Rights    of    lessee    of    defaulting 
mortgagor. 
5:104. 

g.  Between  landlord  and  tenant. 

Title    to    crops    raised    on    the 
shares. 

1:551;  3:434;  4:424;  5:446; 
6:447;  7:432;  8:422;  9:403; 
10:372;    11:326;   12:300. 

Effect  on  tenant's  rights,  of  de- 
lay in   making  division. 
3:128. 

Title  to  crops  raised  by  tenant. 
7:96. 

Effect  of  custom. 
10:76. 

In   absence   of  contract,  title  to 
crops  vests  in  lessee. 
2:89. 

Tenant  entitled  to  annual  fruits. 
1:551. 
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Right  of  tenant  from  year  to  year 
to  add  to  the  annual  fruits. 
7:98. 

Tenant's  rights  determined  by  an 
existing  lease. 
8:100. 

Tenant   of   uncertain   duration — 
Rights  where  estate  is  terminated 
before  seed  is  actually  sown. 
7:98. 

Right  of  tenant  for  years  to  re- 
moTe  Immature  crops. 
8:100. 

Title  to  crops  whicn  are  to  be 
fed  to  stock  belonging  to  landlord 
and  tenant. 
2:89. 

Effect    of   judgment   to    recover 
possession  rendered  by  agreement 
between  landlord  and  tenant. 
8:100. 

Right    of    tenant    to    crops    as 
against  purchaser  at  execution  sale 
against  his  lessor. 
10:77. 

Crops  planted  before  or  matured 
during  pendency  of  action  of  forci- 
ble detainer. 
3:128. 

Right  of  farm   tenant  to  enter, 
after  expiration  of  term,  to  remove 
crops  subsequently  matured. 
2:Sif. 

Removal  of  crop  by  tenant — EJf- 
fect    of    supreme    court    reversing 
prior  decision  upon  which  he  acted. 
12:51. 

Liiability  of  landlord  refusing^  to 
surrender  deceased   tenant's  share 
of  crops  to  his  widow. 
12:300. 

Rights  of  sub-lessee  of  life  ten- 
ant. 

12:300. 

Right  of  tenant  to  fruit  of  tree 
growing  on  rented  premises. 
12:300. 


Right  of  tenant  at  will  to  cut 
grass. 

11:326. 

Effect  of  severance  of  crop  by 
lessee  of  Indian  land. 
11 :  326. 

Rights  of  lessee  as  against  sub- 
sequent vendee  of  lessor. 
11:326. 

Meadow  as  a  crop. 
11:326. 

Georgia      statute      construed 
Rights  of  cropper. 
12:300. 

III.     MORTGAGES    AND    LIENS 
UPON  CROPS. 

a.  In  general. 

Landlord's    Hen.      See    Landlord 
and  Tenant,  IX. 

Sufficiency  of  description. 
9:101. 

Crops  grown  upon  a  homestead 
may  be  mortgaged. 
2:89. 

Mortgage  of  crops  not  a  lien  on 
the  land. 
l:55t>. 

Right  of  purchaser  in  possession 
to  mortgage  growing  crops. 
3 :  128. 

Mortgage  upon  separate  undivid- 
ed shares  of  growing  crops. 
4:107. 

Equitable   title   conferring   right 
to  possession  will  support  a  mort- 
gage on  crops. 
8:102. 

Purchaser    of    mortgaged    crops 
with  notice  of  the  mortgage  takes 
subject  thereto. 
8:102. 

Construction  of  condition  in  mort- 
gage against  removal  or  injury  of 
crops. 
5:106. 

Validity  of  particular  mortgages. 
11:394. 
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Statutes  construed. 
4:107;      5:106;      6:147;      7:97; 
8:102. 

b.  Mortgage   on   future  crops. 

Validity   of   mortgage   on   future 
crops  and  when  It  attaches. 
1:493;    3:126;   8:102. 

Tenant's  mortgage  of  future  crops 
limited  by  his  contract  with  his 
landlord. 

8:102;    9:101. 

Rights  of  lessor  to  mortgage  fu- 
ture crop  to  be  raised  on  the  shares 
under  an  existing  lease. 
4:107. 

Mortgage  of  future  crops  by  own- 
er of  land — Rights  of  his  adminis- 
trator. 
7:97. 

When   mortgagee   may   have   ac- 
tion to  determine  his  rights. 
5:105. 

Specific    performance    of    agree- 
ment to  mortgage. 
11:69. 

When  mortgage  will  be  treated 
as  an  executory  agreement  to  mort- 
gage, i- 
3:127. 


CURTESY  AND  DOWER. 


I.      CUBTESY  IN  GENEKAL. 

II.  What  LAin)s   subject  to  ctJBr 

TEBY. 

a.  In  general. 

b.  Lands  not  subject  to. 

III.  Bar.  forfeiture  or  rei^ase  of 

CURTESY. 

a.  In  general. 

b.  Destruction  of  right  by  stat- 

ute. 

IV.  Right  op  doweb. 

a.  In  general. 

b.  Liability  of  unassigned  dower 

for  debts. 

c.  Conveyance  of. 

V.  Lands  subject  to  DOWEBi 
a.  In  general. 


b.  Seisin  of  husband. 

c.  Lands  sold  or  conveyed  by  hus- 

band. 

d.  Lands  held  subject  to  dower. 

e.  Lands    held    not    subject    to 

dower. 

VI.  Loss,    release    or    waiver   of 

DOWER. 

a.  In  general. 

b.  Acts  of  husband. 

c.  Acts  of  wife. 

1.  In  general. 

2.  Abandonment  or  adultery. 

d.  Release  of  dower. 

e.  Jointure. 

f.  Judicial  sale  of  land. 

VII.  Assignment  op  dower. 

a.  In  general. 

b.  Pleading  and  practice. 

c.  Parties. 

d.  Defenses  and  statute  of  limita- 

tions. 


Conveyances  in  fraud  of.  See 
Fraudulent  Conveyances,  I,  f. 

Devise  in  lieu  of.    See  Wills,  VI,  c. 

Divorce  affecting.  See  Husband 
and  Wife,  VIII. 

Widow's  Allowance.  See  Descent, 
V,  c,  2. 


I.     CURTESY  IN  GENERAL. 

Right  to  curtesy  determined  by 
law  in   force   at  the  wife's   death. 
8:105. 

Nature  of  estate  by  curtesy. 
10:78. 

Husband    may   convey   or   mort- 
gage it. 
3:137. 

Subjett   to   homestead   rights   of 
minors. 
3:137. 

Subject  to  existing  incumbrances 
in  which  he  has  joined. 
4:113;  5:110. 

Liable  for  taxes. 
5:110. 


» 


A    husband's    "curtesy    initiate 
does  not  entitle  him  to  the  rents 
and  profits  during  coverture. 
8:105. 
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Power  of  tenant  by  curtesy  in 
possession  to  represent  reversioner. 
10:78. 

Insurable    interest    of    husband 
having  inchoate  estate  by  curtesy. 
10:343;  12:52. 

Rl^^hts    of    husband    as    against 
wife's  judgment  creditors. 
6:148. 

Right  to  proceeds  of  a  sale  of  an 
estate  by  curtesy. 
8:105. 

Rights  of  alien  husband  subse- 
quently becoming  a  reeddent  of  a 
state. 

9:102. 

Sale  of  land  in  which  an  estate 
in  curtesy  exists — Husband  entitled 
to  interest  on  the  money. 
1:495. 

Joinder  by  husband  and  wife  In 
the  execution  of  notes  and  a  mort- 
gage upon  her  land — Right  of  mort- 
gagee as  against  husband's  estate 
br  curtesy. 
12:54. 

Sale  under  mortgage  to  which  the 
estate    is    subject — Application    of 
proceeds. 
4:113. 

Agreement  by  tenant  by  curtesy 
to  take  a  gross  sum  in  the  proceeds 
of  the  sale  of  the  realty  in  lieu  of 
his  estate — Rule  for  determining 
amount. 
10:78. 

Common  law  of  curtesy  does  not 
prevail  in  Illinois.  * 

1 :  496. 

In  Maryland,  the  statutory  life  es- 
tate  supersedes   the   conmion   law 
curtesy. 
11:70. 

North  Carolina  constitution  con- 
strued. 
11:70. 

Rule  in  New  Jersey. 
10:78. 


Statutory  proylsions  Rtated  and 
construed. 

/:99;   11:70;   12:52. 

II.     WHAT    LANDS   SUBJECT  TO 
CURTESY. 

a.  in  general. 

Right  to  the  estate  in  lands  con- 
veyed to  the  wife,  by  the  husband. 
3:137;   7:99;   8:106;    11:71. 

Equitable  estate. 
4:113;    9:102. 

Estate  tail. 
4:113. 

Constructive  possession  arising 
from  decree  confirming  judicial 
sale. 

5:110. 

b.  Lands  not  subject  to. 

A  mere  life  estate. 
6:148. 

A  mere  possessory  right. 
6:148. 

Estate  in  remainder  or  reversion, 
where  wife  dies  before  termination 
of  the  particular  estate. 

l:49o;  7:99;  8:105;  10:78. 

Lands  held  by  wife  In  trust  for 
children  by  a  former  marriage. 
7:99. 

Liands  of  which  the  wife  was  not 
seized   with   the    present   ri^ht   of 
possession. 
5:110. 

A  statute  giving  husband  curtesy 
in  lands  In  which  his  wife  was 
seized  of  "any  estate  of  inher- 
itance" does  not  give  him  curtesy 
in  a  mere  equitable  estate. 
7:99. 

Public  lands  occupied  under  do- 
nation law,  where  wife  dies  prior 
to  the  completion  of  the  four  years' 
residence. 
8:105. 

Land    conveyed    by   husband    to 
wife  without  reservation  of  marital 
rights  therein. 
11:71. 
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Lands  held  by  vendee  under  cer- 
tificate of  purchase. 
12:52. 

Particular  conveyance  held  not  to 
create  such  seisin  as  to  give  hus- 
band estate  by  curtesy. 
11:70. 

III.     BAR,    FORFEITURE    OR    RE- 
LEASE  OF  CURTESY. 

a.  In  general. 

May  be  defeated  by  special  provi- 
sion in  conveyance  to  wife. 
3:137;  8:106. 

Power  of  wife  to  defeat  by  her 
will. 

3:i37;  5:110;  9:102;  10:78. 

Stipulation  in  deed  of  separation 
releasing  right  to  curtesy. 
8:105. 

Right  to  may  be  barred  by  laches. 
3 :  137. 

Failure  to  renounce  will  of  wife 
and  subsequent  birth  of  child,  does 
not. 

1 :  640. 

Defeated  by  execution  of  power 
of  sale  to  which  the  wife  held  sub- 
ject. 

3 :  137. 

Effect   of   husband   Joining   with 
wife  in  mortgage. 
6:148. 

Effect  of  husband's  oral  release 
of  curtesy. 
12:54. 

Effect  of  divorce. 
3:137;  4:373;  9:102. 

b.  Destruction  of  right  by  statute. 

Legislative  power  to  destroy  right 
to  estate  by  curtesy. 
7:99;  10:78. 

Construction  of  statutes. 
3:137;    4:113;    5:110;    8:105. 


iV.     RIGHT  OF  DOWER. 

a.  In  general. 

The  lex  rei  sitae  determines  the 
right  to  dower. 
1:494. 

Retroactive  effect  of  statutes  giv- 
ing right  to  dower. 
4:108. 

Nature  of  the  right  of  dower. 
2:97;    3:129;   7:100;    12:52. 

An  in-choate  right  of  dower  is  a 
sraluable  property  right. 
3:494;    11:72. 

Widow'®  estate  in  unassigned 
dower. 

1:494;  5:109;  7:100. 

Protection  of  dower  right  as  an 
incumbrance. 

9:103;    10:79. 

Power  of  legislature   to  destroy 
or  change  inchoate  right  of  dower. 
2:97;      3:129;      7:100;      8:107; 
10:79. 

Dower  rights,  subject  to  incum- 
brances. 
9:103. 

Upon     an     assignment     of     her 
dower,  a  widow's  title  relates  back 
to  the  death  of  her  husband. 
11:73. 

Wife's  dower  right  in  land  is 
subject  to  claims  for  the  purchase 
prico. 

4:114;     8:107;     10:79;     11:70; 
12:52. 

Enforpement     of     vendor's     lien 
against  land — Rights  of  widow  to 
dower  in  surplus. 
11:71. 

Effect  of   givirg  new   mortgage, 
in   lieu   of   mortgage    assumed    by 
husband  in  purchasing  the  land. 
10 :  80. 

Right   to   have  dower   protected 
in  eminent  domain  proceedings. 
7:100. 

Effect  of  statute  giving  widow 
right  to  occupy  lands  of  the  heirs 
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of    her    deceased    husbax^    until 
dower  Is  assigned. 
7:100. 

Lands   held   by  husband  Jointly 
with  another — EJffect  of  partition. 

8:107. 

Right   to  dower  may   be   eatab- 
ashed  by  an  action  of  ejectment. 
9:103. 

Damages  recoverable  for  deten- 
tion of  dower. 
3:136;  9:103. 

Right  of  wife   to   carry  on   liti- 
gation to  determine  nature  of  hus- 
band s  title. 
12:22. 

Effect  of  marriage  not  being  Id 
compliance  with  statute. 
9:103;   10:79. 

Suit    in   husband's   life   time   to 
pay  liens. 
9:103. 

Rights  of  owner  of  land,  subject 
to     payment    of    annual    sum    as 
dower. 
10:79. 

Sale  of  premises  by  executor  to 
satisfy  Joint  mortgage — Effect  up- 
on dower. 
1:494. 

If  marriage  is  valid  where  sol- 
emnized, it  will  be  treated  as  valid 
where  the  land  is  situated. 
1 : 494. 

Husband's    right    to    dower    in 
Illinois. 

2:97;   3:129;   6:149. 

Sale  of  husband's  real  estate  to 
satisfy  prior  liens — Dower  right  in 
surplus. 
10:80. 

Statutory  provisions  stated   and 
coDfitrued. 

5:116;  11:70;  12:52. 

b.  Liability    of    unassigned    dower 
for  debts. 

Not  subject  to  sale  on  execution. 
5:106-108;  7:100. 


Power  of  equity  to  subject  un- 
assigned dower  to  debts. 
5:106-108. 

Right    of    creditore    to    subject 
dower  right  to  their  claims. 
5:107,  108;  6:149;  9:103. 

c.  Conveyance  of. 

Assigned  dower  may  be  con- 
veyed. 

10:79. 

Validity  and  efitect  of  conveyance 
of  unAssigued  dower. 

1:494;  3:129;  4:113;  5:109; 
6:149;  7:100;  8:107;  10:79; 
12:56. 

Mortgage  of  unassigned  dower 
right. 

6:149. 

V.     LANDS  SUBJECT  TO  DOWER. 

a.  in  general. 

Dower  in  equitable  estates. 
3:139;   6:150;   7:101;    12:52. 

Rights  of  wife  of  owner  of  legal 
title  against  owners  of  an  equitable 
tiUe. 

5:111. 

Rights  of  widow  as  to  dower  in- 
terest in  mortgaged  land. 

6:151;  7:101;  9:104;  10:80. 

Widow's  right  of  dower  in  part- 
nership real  estate. 

3:132;  4:109;  8:108;  10:80; 
12:52. 

Lands  held  under  a  title  bond. 
10:80. 

Lands  purchased  by  husband  and 
conveyed  to  a  third   person  as  a 
mere  nominal  trustee. 
4:109. 

Lands   held    under    contract   of 
purchase. 
8:108. 

Illinois       statute  construed — 

Dower   rights   where  land  is   "ex- 
changed" for  land. 
5:112. 
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Effect  of  conveyance  before  mar- 
riage   to   secure    debt   and   taking 
bond   for   reconveyance   upon   pay- 
ment of  the  debt. 
9:104. 

Dower  right  In  roines. 
9 : 104. 

Rights   of  wife   of  banlcnipt. 
11:70. 

Right  of  widow  to  dower  in  lands 
acquired   by   husbaud    through   ex- 
change. 
11:70. 

Alabama  statute   construed. 
12:52. 

Kunsas        Statute       construed — 
Eights   of  non-resident   wife. 
11:70. 

Nebraska  statute  construed. 
7:101. 

New  Jersey  statute  construed — 
Dower  rights  of  widow  of  grantee 
of  an  estate  tail. 
11:70. 

b.  Seisin   of  husband. 

Dower     cannot    be     claimed     in 
lands  in  which  the  husband  had  no 
seisin   during  the   marriage. 
3:130;  5:111. 

Actual    seisin    by    husband,    not 
necessary. 
2:97. 

Instantaneous  sel«ln. 
12:52. 

Possession  under  claim  of  own- 
ership. 
1:494. 

Mere  permissive  possession. 
3:130. 

I>ands   purchased   at   a   partition 
sale  and  paid  for.  though  Interest 
be   sold   on   execution   before   pur- 
chaser receives  deed. 
2:97. 

Pieht  to  dower  In  lands  in 
which  husband  has  a  remainder  or 
reversionary  estate. 

3:130.      131;       6:150;      8:108; 
9:104;  10:80. 


Particular  cases. 
2:97;   3:130. 

c.  Lands     sold     or     conveyed     by 

husband. 

Law    In    force    at    time    of    con- 
veyanse,  determines. 
5:111. 

Effect  of  fraudulent  representa- 
tions  by  husband   that  he  was   a 
single  man. 
6:150. 

I     Effect  of  retaining  bofflcient  land 
to    furnish    wife    dower    in    both 
tracts. 
7:101. 

Lands    conveyed    in    trust — ^Hus- 
band    retaining     possession     and 
right  to  rents  and  power  to  direct 
conveyance. 
10:80. 

Ck)nveyance  by  husband  on  eve 
of  marriage — ^EJflfect  upon  wife's 
right  of  dower,  where  she  con- 
sents to  the  marriage  with  knowl- 
edge of  the  conveyance. 
11:71. 

Lands  sold  by  husband  to  satisfy 
claim  paramount  to  dower — Wife's 
right  to  dower  in  surplus  as  a 
charge  upon  the  land  In  the  hands 
of  the  purchaser. 
11:70. 

Conveyance    by    husband    to   his 
co-partners  on  eve  of  his  marriage. 
12:52. 


Lands    voluntarily    conveyed    on 
eve  of  marriage   to  defeat  dower. 
1:494;  9:104. 

Subsequent   wife   can   not   claim 
dower  in  lands  conveyed  in  fraud 
of  husband's  creditors. 
8:110. 

Wife  Joining  in  fraudulent  con- 
veyance not  barred  where  she  does 
not  participate  in  the  fraud  and  re- 
ceives no  consideration. 
8:110. 

Statutes  construed. 
7:101. 
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d.  Lands    held    subject    to    dower 

Heir'3  interest  in  realty  In  pos- 
session  of  widow  of  his   ancestor 
awaiting  assignment  of  dower. 
3:130. 

Lands  paid  for  out  of  proceeds 
of  sale  of  land  belonging  to  hus- 
band's former  wife. 
5:111. 

Public  lands  upon  wnlch  the  hus- 
band has  moved  and  entered  undei 
a  land  warrant. 
7:101. 

\  pier  built  under  statutory  per- 
mission   upon    lands   belonging   to 
the  statt. 
7:101. 

Land   conveyed  to  husband's  es- 
tate  after  his  death   in   exchange 
for  do w able  land. 
10:80. 

Lands  devised  to  trustees  to  pay 
husband    the    income    during    life, 
where   fee  passed  to  him  on  hap- 
pening of  a  contingency. 
9:104. 

Right     of     dower     attaches     to 
growing  trees. 
12:52. 

Missouri  statute  construed — 
Wife's  right  to  dower  in  land  pur- 
chased by  husband  subject  to  in- 
cumbrances which  he  does  not  as- 
sume. 
11:70. 

Property  voluntarily  conveyed  by 
the    wife    to   her    husband,    where 
the  conveyance  is  void  as  to  his 
creditors. 
11:70. 

Particular  cases, 
11:70. 

e-  Lands  held  not  subject  to  dower. 

Remainder  or  reversionary  es- 
tate, in  which  the  husband  had  no 
seisin   during  the   marriage. 

3:130;     6:150;     8:108;     9:104; 
10:80;   12:52. 

Lands  paid  for  by  husband  but 
conveyed  to  another. 
3:130. 


Lands   sold   before   marriage   by 
oral   contract  under  which  vendee 
had   gone   into   possession. 
5:111. 

Lands  which  husband  gives  bond 
to  convey  to  another  at  the  time 
he  acquires  title. 
7:101. 

Lands  held  in  trust  for  a  third 
person. 
10:80. 

Lands     conveyed     to     wife,     the 
conveyance  of  which  is  set  aside 
as      a      fraud      upon      husband's 
creditors. 
4:109. 

Estate  by  entirety. 
8:108. 


Lands    held    under    a 
tax  deed. 
9:104. 


cancelled 


Lands  adversely  held  but  not  for 
sufficient    time    to    give    title. 
9:104. 

I>ands   paid   for  by  another  and 
conveyed  to  husband  by  mistake. 
9:104. 

Land    purchased    for    the    wife, 
title  to  which  is  taken  in  the  namr 
of  her  husband  in  trust  for  her. 
11:70. 

Land  conveyed  by  a  husband  by 
absolute  deed  to  secure  payment  of 
money  with  condition  for  reconvey- 
ance upon  its  payment — Where 
husband  dies  without  repayment. 
11:70. 

Land     bid     in     by    husband     as 
mortgagee  and  in  which  he  assert- 
ed no  greater  interest. 
11:70. 

Land   held   in   trust   by  husband 
for  hl«  wife. 
.  12:52. 

Lands  held  by  a  third  person  In 
trust  for  the  husband. 
12:52. 

Particular  cases. 
11:70. 
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Vh    LOSS,  RELEASE  OR  WAIVER 
OF  DOWER. 

a.  In  general. 

Adverse   possession   again'St   the 
hu&band. 

3:135;   8:109;    11:38. 

Antenuptial  agreements. 
1:542;    2:98;    3:135;    7:102. 

Under    Missouri    statute,    wife's 
right  of  dower  not  affected  by  pro- 
ceedings to  collect  taxes. 
2:98. 

Absolute  conveyance  intended  as: 
a  mortgage  does  not  bar  dower. 
12:54. 

Barring  widow's  right  of  dower 
in   a   coal   le&se  by   executor   tak- 
ing out  new  lease  to  himself. 
12:54. 

Oonveyance  by  agent,  with  power 
of  attorney,  made  in  violation  of 
his  instructions. 
12:54. 

Provision  for  widow  In  husband's 
will. 

5:116. 

EfEect    of    Judgment    foreclosing 
m^ortgage     executed     by     husband 
alone. 
11:71- 

Effect  of  divorce. 

1:497;  2:98;  3:135,  139;  4:110; 
6:152;   8:107,  108,  109. 

Michigan      statute      construed — 
Barring       non-resident       widow's 
right    of    dower    by    adverse    pos- 
session  of  lands  of  her  husband. 
12 :  54. 

Dower  right  of  husband  in  Illi- 
nois— Effect  of   provision   for   him 
in  wife's  will. 
2:98. 

Statutes  construed. 
7:102;    8:109;   9:105;   10:81. 

Statutory  provisions  stated   and 
construed. 

11:71;   12:54. 


b.  Aots  of  husband. 

Conveyance     by     husbcmd,     not 
Joined   in   by   the   wife,   does   not 
affect  her  right  of  dower. 
11:7L 

Effect  of  gift  of  land  by  husband 
to  his  wife  to  bar  her  dower  in 
the  remainder  of  his  land. 
12:54. 

Effect  of  fraudulen/t  attempts  by 
husband  to  bar  wife's  dower. 
12:54. 

CJonveyance  by  husband  of  right 
of  way  to  a  railroad  company. 
3:136;    4:111. 

When    barred    by    provision    in 
husband's  will. 
3:135. 

c.  Acts   of   wife. 

1.    In  general. 

AcGfeptlnfe    purchase    money   on 
sale   and    oonveyance   by   husband 
alone. 
3:136 

Acceptance    of   value    of    dower 
out    of    property    received    in    ex- 
change. 
8 :  109. 

Acceptance  of  husband's  will. 
1:497;  2:98. 

When   widow's  election  to  take 
homestead  waives  a  right  to  dower. 
2:97;   11:71. 

Acceptance  of  distributive  share 
in  husband's  estate. 
4:114. 

Husband's    deed    Ineffectual    to 
convey     title?— Relinquishment     of 
dower  in  inoperative. 
1:497. 

Joinder  by  wife  in  execution  of 
mortgage. 

2:98;  10:80. 

Quit    claim    deed    by    widow    to 
heirs  of  decedent. 
1:497. 
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E«ffect  of  wife's  failure  to  assert 
claim    of   dower    during   her    bus- 
band's  Hfe. 
11:71. 

Assignment  by  husband  of  all  of 
his  property  for  benefit  of  credit- 
ors— E^ffect  of  wife's  occupation  of 
homestead  to  estop  her  from  claim- 
ing dower. 
11:71. 

Lands  fraudulently  cony  eyed  by 
husband  in  contemplation  of  mar- 
riage— Effect  of  failure  of  wife  to 
assert  her  inchoate  interests 
against  purchaser. 
1:536. 

2.    Abandonment  or  adultery. 

Abandonment     of    husband     for 
drunkenness. 
10:81. 

Adultery  by  wife  of  insane  hus- 
band. 

9:105. 

Adultery  by  deserted  wife. 
8:109. 

Condoned  abandonment  or  adult- 
ery does  not  bar. 
2:98. 

Wif e  s  knowledge  of  her  husband 
living  with  another  woman. 
6:152;  7:102. 

Wife's  separation  from  husband 
and  liYing  in  adultery  with  another. 
6:152. 

Re-marriage    by    woman    under 
mistaken  impression  that  her  for- 
mer husband  was  dead. 
11:71. 

d.  Release  of  dower. 

Formal  requisites  of  instrument. 
6:152;    10:81. 

Burden  of  showing  release. 
6:152. 

Release   of  dower   by   contracts 
between  husband  and  wife. 

2:94-96;    11:71;    12:54. 
Deed  of  separation. 

7:102;    8:109;   10:81. 


Dower    not    affected    by    wife's 
conveyance    at   a   time   when   she 
has  no  title. 
4:110. 

Release  for  full  consideration  not 
inyalidated  by  misunderstanding  as 
to  its  legal  efleot. 
1:108. 

By  Joining  in  husband's  mortgage. 
2:98;    10:80. 

Quitclaim  deed  by  widow. 
11:71;  12:64. 


Conveyance       executed 
power  of  attorney. 
4 :  110. 


under 


Relinquishment  by  separate 
deed. 

3:135. 

When  wife  may  assail  husband's 
conveyance  purporting  to  release 
her  dower. 

10:81. 

Conveyance  by  husband  to  wife 
in     consideration     of     release     of 
dower  hsis  no  application  to  lands 
already  conveyed. 
5:113. 

Execution  of  deed  of  trust  by 
husband  and  wife  to  a  trustee,  in 
which  the  wife  conveys  her  dower 
interest  for  a  given  sum — Effect 
as  a  bar  to  her  right  of  dower  in 
an  equitable  estate  created  in  the 
husband  by  a  subsequent  convey- 
ance by  the  trustee. 
12:56. 

Release     of     husband's     dower 
right  in  Illinois. 
8:109. 

Virginia  statute  tonstrued — Pro- 
ceeding   by    husband     of    insane 
wife  to  procure  release  of  dower. 
5:113. 

Particular  instruments  and  stat- 
utes construed. 

3:135;  4:110;  11:71. 

e.  Jointure. 

Definition  and  effect. 
5:114. 
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Not   affected    by    a    post-nuptial 
agreement. 
4:114. 

Intention    to    create    a    jointure 
must    be    expressed,    or    exist   by 
necessary   Implication. 
1:496. 

Indiana  statute  construed — Elec- 
tion  of    wife   as    to   jointure    and 
effect. 
8:111. 

Particular    conveytance   held    to 
create. 
5:114. 

Statutes  construed. 
8:111;    10:82. 

Effect  of  divorce. 
7:103,  368. 

f.  Judicial  Mie  of  land. 

Assignee's  sale. 
9:105. 

Foreclosure  Bale. 
3:136;    4:111;    7:102;    9:105. 

Partition  sale. 
3:136;  9:105. 

Sale  on  execution. 
3:136;   4:111;    6:152;   9:105. 

Sale  to  pay  debts  of  deceased 
husband. 

3:136;   6:152. 

Sale  of  land  at  the  suit  of  a  judg- 
ment creditor  brought  to  marshal 
lien-s. 

10:81. 

VII.     ASSIGNMENT    OF    DOWER. 

a.  In  general. 

Jurisdiction  of  equity  to  assign 
dower. 

7:104;  8:112. 

Jurisdiction  of  probate  courts. 
2:99;   11:73. 

Right  of  purchaser  of  lands   to 
have    widow  s    dower    taken    from 
other  lands. 
12:56. 


Agreements  as  to  assignment  of 
dower. 
8:112. 

Power  of  guardian  of  minor  child 
to  make  agreement  as  to  assign- 
ment of  dower. 
3:133. 

ESfitoppel  by  acquiescence  in  as- 
signment of  dower. 
3:134. 

Mortgaged    land — ^Effect    of    as- 
signment   of    dower    exclusive    of 
the  mortgage. 
4:112. 


What  statute  governs. 
'     6:153. 


Assignment   of   dower   In    parti- 
tion proceedings. 
10:83. 

Consumption    of   husband's    real 
estate  by  mortgage  in  which  wife 
waived     dower — Right     to     reim- 
bursement out  of  his  personalty. 
7:105. 

Right  of  widow  to  force  sale  of 
fee  simple,  and  take  money  in  lieu 
of  dower. 
7 : 105. 

Delay  in  assignment  of  dower — 
Rights  of  widow  as  to  rents  and 
profits  and  method  of  determin- 
ing. 

4:112. 

Assignment  in  partition  procccJ- 
ings. 

8:112. 

Widow  canrot  hcv"  ft'**  or  hnr- 
band's  land?.  I  ut  i?  on'y  entilled  to 
an  aVotment  of  dower. 
11:73. 

FiTht    of    wiCow    to    rents    and 
profits. 
11:73. 

Rig^t   rf   h'^'drr   of   r'o^«'p»'   in**^^- 

'^^t    *o    r-'^cov.. T    he"    proportion    of 

oil  cvrr^otod  frcrn  ♦h'^  rroTiiaes  Ly 

lVJrc^'^'^'^^   fiom   th^   htirs. 
n  '^o 
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Necessity  of  demand  by   widow 
for  dower.    . 
11:73. 

E^flect  of  commissioner  measuring 
off  land  as  dower  for  widow  and 
her  entering  into  possession  there- 
of without  any  order  of  court  as- 
signing the  land  to  her  as  dower. 
12:56. 

Kentucky       state       construed — 
Rights    of    widow    to    rents   pend- 
ing  assignment  of   dower. 
8:722 

b.  Pleading  and  practice. 

Who  may  maintain  the  action. 
3:134. 

Sufficiency  of   petition. 
5:115. 

AfQnnatiYe  relief  to  defendants. 
5:115. 

Decreeing   specific    sum    in   lieu 
of  dower. 

6:153;    7:105. 

Regard  to  be  given  to  the  pro- 
ductive value  of  the  real  estate. 
6:153. 

Provision  in  decree  giving  dam- 
ages for  detention  of  the  property. 
8:112;   9.106. 

Lands   sold   to  satisfy  mortgage 
—Rights  of  widow. 
8:112. 

Degree  of  proof  required  to  estab- 
lish husband's  seisin. 
9 :  106. 

Rights    of    widow    removing    in- 
cumbrances. * 
9:106. 

Death  of  widow  pending  action 
to  determine  dower  rights. 
6:154;    8:112. 

Assignment      proceedings      pre- 
sumed to  include  all  the  lands  of 
the  husband. 
2:99. 

Widow's  allotment  need  not  be 
made  abutting  on  a  highway. 
2:99. 


Widow's  wishes  need  not  be  con- 
sulted where  there  is  no  dwelling 
on  the  premises. 
2:99. 

Establishing  title  by  parol. 
3:134. 

Land^  conveyed  by  the  husband 
— At  what  time  the  value  is  to  be 
estimated. 
4:112. 

Assignment  of  so  many  rooms  in 
a  house. 
3:134. 

Statutes   construed. 
2:99;    3:133,    138,   139;    4:112; 
5:115;    6:153;    9:106;    10:83; 
11:73;   12:56. 

c.  Parties. 

Administrator  of  decedent. 
3:134. 

Creditors  of  husband. 
2:99. 

All  persons  claiming  an  interest 
in  the  land. 
6:153. 

One  claiming  title  adversely  to 
the  decedent. 
3:134. 

Assignment    against    grantee    of 
property — Warrantors  of  his   title, 
not  necessary  parties. 
9:106. 

d.  Defenses  and  statute  of  limita- 
tions. 

Claim  for  damages  for  waste. 
10:83. 

Widow's     previous     action     for 
dower  in  other  lands. 
4:112. 

Adverse  possession  for  less  than 
prescriptive  period  not  a  bar. 
4:112. 

What  statute   of  limitations   ap- 
plies to  action  for  the  assignment 
of  dower,  discussed. 
2 :  90-93. 

When  statute  of  limitations  be- 
gins to  run  and  when  the  action  is 
barred. 

1:497;      2:97;      3:134;      5:115; 
6:153;   9:106;   11:71. 
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CY  PRES. 

See  Charitable  Uses,  II,  a 


DAMS. 

See  Waters,  IV,  b. 


DANGEROUS  AND  DE- 
FECTIVE PREMISES. 


I.      LlABILITT  FOB  INJUBT  OAUBtD  BT. 

»    In  general. 

t.  Liability  of  municipalities. 

c.  Injuries  to  particular  persons. 

1.  Children. 

2.  Persons  invited  on  to  prem- 

ises. 

3.  Employee,     seryant    or     li- 

censee. 

4.  Firemen. 

5.  Trespassers. 

d.  Injuries      by      defective      ap> 

preaches,     entrances,     stair- 
ways or  elevators. 

e.  Injuries     by     excavations    or 

openings   in   or  near   public 
ways. 

f.  Injuries   in   places   of   amuse- 

ment. 

g.  Injuries  by  explosives. 

h.  Injuries  on  leased  premises. 

1.  Liability  of  landlord. 

2.  Liability  of  tenant. 

i.  Injuries  by  fall  of  buildings  or 
other  structures. 


Sidewalks.       See     Highways     and 
Streets,  VI. 


I.     LIABILITY      FOR      INJURY 
CAUSED  BY. 

a.  In  generaL 

Duty  of  owner  as  to  maintaining 
safety  of  his  premises. 

1:498;   4:116;   5:118;   7:106. 

No    common    law    obligation    to 
construct  fire  escapes. 
2:100. 


Constitutionality     and    construc- 
tion of  fire  escapes  statutes. 
5:123;   6:159;   9:108;   10:99. 

Care  required  of  one  construct- 
ing  a  retaining  wall  which  may  ma- 
terially   increase   the   risk   of   ad- 
Joining  property  to  land-slides. 
2:100. 

Liability    of    agent   of   non-resi- 
dent owner. 
1:498. 

Liability  of  executors. 

10:9L 

Injuries    by    defective    railroad 
premises. 

3:141;  9:108. 

Conveyance  of  dangerous  prem- 
ises— Grantor   not   liable   for    sub- 
sequent injuries. 
6:159. 

Liability   for  injury  from   negli- 
gent construction  of  party  wall. 
7:110. 

Duty   of   factory   owners    as    to 
stairways. 
7:106. 

Negligence — Rule    where    owner 
has   reason    to    apprehend    danger 
from  his  premises. 
5:119. 

Repairs  as  evidence  of  previous 
dangerous  condition  of  premises. 
9:117. 

Injury    resulting   from   improper 
use  of  premises. 
6:159. 

Liability  of  bi^siness  man  to  cus- 
tomers. 
11:74. 

Injury    caused     by    collapse    of 
public   privy — ^Liability   and    meas- 
ure of  damages. 
11:83,  85. 

An  owner  maintaining  a  water 
closet  on  his  premises  for  the 
use  of  occupants  of  stores,  is  not 
liable  for  injury  resulting  to  one 
present  at  an  entertainment  in  a 
hall  on  the  top  fioor  of  the  build- 
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ins,  resulting  from  his  attempting 
to  find  his  way  to  the  closet. 
11:75. 

Injury    resulting   from    incompe- 
tency  of   contractor    employed    to 
tear  down  a  building. 
5:118. 

Injury  by  acts  of  contractor  em- 
ployed   by   owner    to   do    work — 
When  owner  is  liable. 
2:100. 

Contributory    negligence    by    in- 
jured party. 
5:121. 

Particular  cases. 

4:115;  10:86. 

b.  Liability   of   munielpalltfes. 

Injuries  resulting  from  defective 
bridge. 

3:143;  5:123. 

Injury  from  dangerous  structure 
or   excavation  in   highway. 
3:142. 

Injury  resulting  from  failure  of 
municipality  to  keep  highway  or 
street  in  repair. 

4:120;   8:123;    9:115. 

Injury    from    defective    street — 
Liability   of    municipality    not    af- 
fected by  the  injured  party  violat- 
ing the  Sunday  law. 
8:123. 

Injury  resulting  from  failure  of 
city    to    light    public    building. 
9:109. 

Injury   resulting   from   negligent 
construction     or     maintenance     of 
prison. 
9:116. 

Injury   by   water   escaping   from 
reservoir. 
12:427. 

Personal  liability  of  officers. 
4:120. 

Deatructlon  of  property  through 
city's   negligence   as   to   repair   of 
water  works. 
5:123. 


Duty  as  to  excavations  upon  pri- 
vate lots,  adjacent  to  sidewalk. 
5 : 123. 

Injury     from     abutting    owner's 
negligent     construction      of     side- 
walk— Right  of  city  to  recover  in- 
demnity from  him. 
7:112. 

Liability    for    maintaining    pest 
house.  » 

10:86. 

Injuries   to  children. 

4:116;   7:109;   8:120;   10:95. 

Injury    to    pupil    resulting    from 
defective  school  building. 
11:83. 

Obstruction    in   etreet — Particu- 
lar cases. 
7:112. 

o.  Injuries    to    particular    persons. 

1.    Children. 

Doctrine   of  "Turn-table   Cases." 
7:109;     9:113;     10:94;     11:81, 
12:425. 

Distinctions   as   to   children. 
4:116;   6:157;   9:113;    10:93. 

Effect  of  children  being  tres- 
passers. 

5:119;  6:157;  7:109;  10:93. 

Injury  to  child  by  revolving  door 
in  a  building. 

12:425.  ^ 

Injuries   by   ponds  or  reservoirs 
of  water,  or  dangerous  excavations. 
4:116;     6:157;     7:109;     8:120; 
10:93;   11:80;   12:423. 

Injury  by  premises  made  dan- 
gerous by  machinery  or  manufac- 
turing operations. 

7:109;     9:113;     10:93;     11:80; 
12:425. 

Injury    to    children    by    fall    of 
manufacturing  material  piled  upon 
or  near  a  sidewalk. 
10:92;    12:425. 


102 


DANGEROUS  AND  DEFECTIVE  PREMISES,  I.  c.  2— e. 


Liability  of  city  maintaining  de- 
fective   gate,    which   injures    child 
climbing  on  to  it. 
10:95. 


Injury  to  one  entering  upon  dan- 
gerous premises  as  a  mere  li- 
censee. 

3:141;     8:115;     9:107;     11:79; 
12:424. 
Injury  by  owner  starting  fire  on 
lot     used     by     children     as    play-|.   ^^^^^^.J^^..^^?  going  on  to  prem- 
ground. 
10:93. 


Injury   by   caving  In   of   ground 
used  as  play-ground. 
10:93. 

injury  by  a  drain. 
10:93;    12:423. 

Injury    by    unprotected    well    on 
public   hitching  ground. 
9:113. 

Injury  by  fire  on  railroad  right 
of  way. 
9 : 113. 

Injury  to  child  by  door  being  left 
several    days    in    a    public    street 
leaning    against    a    building — Lia- 
bility of  owner  and  municipality. 
11:80. 

Liability  of  owner  maintaining 
the  remnant  of  a  barbed  wire 
fence  about  his  grove  near  a  pub- 
lic road  which  children  are  in  the 
habit  of  using  as  a  playground. 
11:80. 

2.  Persont  invited  on  to  premises 

Injury     to     persons    Invited     by 
owner  on  to  his  premises. 

9:10%  10:85;  11:74,  78;  12:423 

Injury   to   person   invited    on    to 
premises     by     contractor     having 
them  in  charge  for  repair. 
10:86. 

Injuries  to  persons  on  premises 
by  implied  invitation. 
2:100;  3:140;  5:119. 

3.  Employee,  servant  or  licensee. 

Liability  of  owner  for  injury  to 
employee  or  servant. 

8:116;  10:85.  86;  11:76;  12:421. 


ises  by  invitation  of  a  licensee. 
8:115. 


4.    Firemen, 

Rights  of  firemen  as  to  safety  of 
buildings. 

3:141;   4:116;   8:115;    11:79. 

5.    Trespassers. 

Liability    for    injuries    to    tres- 
passer upon  dangerous  premises. 
1:498;     3:141;     4:117;     6:157; 
7:109;   10:86,  93;   12:422. 

d.  Injuries  by  defective  approaches, 
entrances,  stairways  or  elevators* 

Injury  to  one  using  steps   to  a 
business  room. 
5 :  118. 

Duty  of  owner  of  building  used 
for   stores    and    offices    as    to    ap- 
proaches and  entrances. 
6:158. 

Injury  to  one  using  incompleted 
stairway — Liability  of  sub-contrac- 
tor. 

7:113. 

Liability  of  tenant  for  Injury  to 
one  entering  an  elevator  shaft  as  a 
mere  licensee. 
11:75. 

Injury   by   defective  elevator  or 
negligence  in  operation  of  elevator. 
6:158;     7:111;     8:122;     9:110; 
10:85;  11:85;  12:426. 

e.  Injuries  by  excavations  or  opetv- 
Ings  In  or  near  public  ways. 

Injuries  by. 
5:118. 

Effect  of  work  being  done  by  Inde- 
pendent contractor. 
3-141. 

Injury  to  one  who  has  been  fore- 
warned. 
6:159. 
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■liability  of  owner  removing 
lateral  support  from  adjacent  lot 
lor  injury  resulting  to  adjacent 
Owner,  having  knowledge  of  the 
^act,  who  goes  too  near  the  edge  of 
*be  excavation. 
11:77. 

Particular  cases. 
8:121;  9:108. 

.'.  Injuries  in  places  of  amusement. 

Injury  by  projection  of  a  nail  in 
a  step  in  the  aisle  of  a  theater. 
9:109. 

County  agricultural  society  liable 
:or  injury  resulting  from  defective 
seats.  * 

1:498. 

Shooting     gallery — Liability      of 
-tgricultural  socle  y  for  accident  re- 
"iulting  from  shooting  gallery  oper- 
ated on  its  grounds.  ^ 
10:84. 

• 
Rifle     club — Injury     to    outsider 
Tom  practice  on  its  grounds. 
9 : 108. 

Toboggan       slide — Liability       of 
•essor  of  a  public  toboggan  slide  for 
fefects  in  its  construction. 
10:90. 

Injury  to  spectator  by  giving  way 
of  defective  rail  to  a  gallery. 
7:106. 

Injury  to  spectator  by  fall  of  ob- 
ject in  place  of  amusement. 
11:84. 

Liability  of  lessor. 
5:120. 

g.  Injuries  by  explosives. 

Destruction    of    property   by    ex- 
plosion of  gas  from  gas  main — ^Lia- 
bility of  gas  company. 
10:99. 

injuries  resulting  from  storing  of 
•■^plosives. 

fi:847;  7:113;  10:93. 


h.  iniuries  on   leased  premises. 

1.    Liatnlity  of  landlord. 

Injuries  to  tenant — General  prin- 
ciples. 

1:547;  3:140;  5:120;  6:155; 
8:117;  10:87. 

Injury   to   tenant's   family — Gen- 
eral principles. 
7:107. 

Liability  of  lessor  for  death,  of 
child  of  tenant,  resulting  from  foul 
condition  of  premises. 
11:75. 

Injury  by  polluted  water — ^Liabil- 
ity of  landlord. 
1:547. 

Injury  resulting  to  tenant  or  fSim- 
ily  from  defects  known  to  the  land- 
lord or  ascertainable  by  reasonable 
diligence. 

3:140;  5:120;  7:107;  9:110; 
10:88;  11:75;  12:420. 

Injuries   to  tenant  from   defects 
of  which  he  had  knowledge. 
1:547;  7:107;  8:117;  9:110. 

Liability  of  landlord  for  injuries 
resulting  from  defects  in  portions 
controlled  by  him,  of  premises 
leased  to  several  tenants. 

3:140;  5:120;  6:155,156;  7:108; 
8:122;  9:110;  10:89;  11:75; 
12:420. 

Liability  for  injury  resulting 
from  failure  to  keep  halls  and  stair- 
ways lighted. 

5:120;   8:114;    9:109;   10:91. 

Injuries  to  tenant  resulting  from 
unknown    defects    created    by    pre- 
vious tenant. 
5:117. 

Iniuries  to  tenant  or  family  re- 
sulting from  breach  of  landlord's 
covenant  to  repair. 

3:140;  7:107;  8:117;  9:110; 
10:87;  12:420. 

Liability  of  landlord  for  injuries 
resulting  from  his  failure  to  make 
repairs. 
11:330. 
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When  liljured  person  may  claim  puts  in  pipe  which  leaks  and  causes 
benefit  of  owner's  covenant  with  ice  to  form  hy  which  the  tenant  is 
lessee  to  keep  premises  in  repair.       injured. 


2:100. 

-Agreement  of  owner  to  make  re- 
pairs made  with  tenant  after  taking 
possession — Nature  and  extent  of 
his  liability  for  injuries  resulting 
to  tenant  from  his  failure  to  do  so. 
11:75. 

Injuries  resulting  from  negligence 
of  landlord  or  his  employee  in  mak- 
ing repairs. 

3:140;  7:107,  108;  12:420. 

Injury  to  servant  or  employee  of 
tenant. 

©:156;   7:108;   9:110. 

Injuries   to   persons   brought   on 
premises  by  invitation  of  tenant — 
General  principles. 
5:120;  6:156. 

Injuries  to  guests  of  tenants. 
3:140;  7:108;  8:114,  118;  11:75. 

Injuries  to  customers  of  tenant. 
3 :  140. 

Injuries  to  sub- tenant. 
7:107,  108;  9:110;  12:420. 

Injury    to    passerby    by    fall    of 
piece  of  stone  from  building. 
8:119. 

Liability   of   landlord   for   Injury 
to  tenant's  goods  occasioned   from 
leakage. 
5:453. 

Liability  of  landlord  for  injury  to 
third  person  falling  into  a  coal  hole. 
12:306. 

Liability  of  lessor  of  lower  story 
of  building  for  damages  resulting 
to  lessee  from  water  closet  in  an 
upper  story  under  the  control  of 
other  tenants. 
6:471. 

An  ownpr  of  r   mill  leasing  the 
snine  is  not  linble  for  defeats  in  a 
boiler  o"'ned  and  used  by  the  lessee. 
11:75. 

Afi:reement  by  o^'ner  to  furnish 
tenant    water — Liability    where    he 


11:75. 

Liability  of  landlord  for  injury 
to  tenant  while  using  a  platform  de- 
signed to  connect  the  rooms  of  an- 
other tenant  in  the  building  with  a 
porch. 
11:75. 

liability  of  landlord  for  fire 
caused  by  soot  collecting  in  a  flue 
leading  from  the  tenant's  grate, 
^^hich  flue  accommodates  several 
fiats. 

11:75. 

Liability  for  injury  to  third  party 
from    defect    in    porch  under    ex- 
clusive control  of  the  tenant 
11:75. 

Liability  of  owner  for  injury  to 
third  person   from  defective  eavee 
trough  projecting  over  public  street. 
11:77. 

Liability  of  one  leasing  building 
for  public  ceremony. 
10:91. 

Effect  of  tenant's  possession  on 
landlord's  liability. 
9:108. 

2.    Liability  of  tenant. 

Common     hallway — ^Liability     of 
one  tenant  to  another  for  dangerous 
condition. 
9:111. 

Injuries  to  third  persons  result- 
ing  from   premises  becoming  dan- 
gerous for  want  of  proper  repairs. 
5:120. 

Liability  of  one  leasing  the  right 
to  quarry  s*one  for  injury  to  lateral 
support  of  a  road  resulting  from  his 
machine's  operations. 
12:306. 

A  tenant  occupying  the  whole  of 
a  biiilding  under  his  lease  is  liable 
for  injury  to  a  pedestrian,  resulting 
from  the  fall  of  snow  and  ice  from 
the  roof. 
11:75. 
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i.  Injuries  by  fall   of  buildings  or 
other  structures. 

Injury  by  fail  of  building — ^Lia- 
bility of  owner. 

5:121;  8:119;  10:92. 

Injury  by   falling   of  building — 
Presumptions  and  burden  of  proof 
as  to  negligence. 
4:118;  5:121. 

Injury  by  the  falling  of  the  walls 
of  a  building  left  standing  after  its 
destruction  by  fire. 

8:119;  9:112;  10:92. 

Injury  by  fall  of  building  or  other 
structure  during  construction  or  re- 
pair by  third  person. 

4:119;     5:121;     8:119;     9:112; 
10:92. 

Liability  of  owners  of  two  con- 
tiguous buildings  which   fall  upon 
and  injure  a  third  building. 
7:110. 

Injury  by  fall  of  an  awning. 
1:277,  278;  12:427. 

1 
Injury    by    fall    of    advertising 
boards. 

7:110;  11:88. 

Injury  by  falling  of  glass  from 
window. 
7:106. 

Injury  by  falling  of  ladder. 
7:106. 

Injury  by  fall  of  material  stored 
in  street  without  right. 
10:92. 

Injury  by  the  fall  of  a  fence. 
6:159;  10:92. 

Injury  to  guest  of  tenant  by  fall- 
ing of  gallery  In  a  house. 
5:121. 


DEDICATION  OF  LAND 
TO  PUBLIC  USE. 


DECEDENT'S  REAL 
ESTATE. 

Sf»**  15xecntor<»  qnd  >V  dministrators. 


I.  In  genebai^ 

II.  What    constitutes    a    deuica- 

TION. 

a.  In  general. 

b.  Dedication  of  streets  and  high- 

ways. 

c.  Dedication  by  maps  and  placs. 

1.  In  general. 

2.  Highways  and  streets. 

3.  Parks  and  public  grounds. 

d.  Acceptance   and   user   by   the 

public. 

1.  In  general. 

2.  Things  held  sufficient. 

3.  Things  held  insufficient. 

4.  Effect  of  non-user. 
Title  to  dedicated  lands. 
Revocation  and  reversion. 


III. 
IV. 


I.  IN    GENERAL. 


Common  law  right  to  make  dedi- 
cation,   not    abridged   by   statutory 
regulations. 
2:108. 

Title  necessary  to  give  one  power 
to  make  a  dedication. 
5:126. 

Holder  of  an  equity  of  redemption 
in  land  can  not  make  a  valid  dedi- 
cation. 
8:124. 

Public  may  acquire  by  dedication 
the  rlfijht  to  have  land  unoccupied 
by  building.    . 
10:100. 

The  public  cannot  alienate  dedi- 
cated lands  In  violation  of  the  pur- 
pose for  which  the  dedication  was 
made. 

2:107. 

Dedication  subject  to  prior  Hens 
or  incumbrances. 
3:150. 

Railroad  company  can  not  acquire 
land  by  dedication. 
4:122:  6:166. 

Railroad   company  may   dedicA^e 
its  lands  for  purpose  of  a  highway. 
3:150. 
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Subsequent  grantees  take  subject 
to    a    prior    dedication    by     their 
grantor. 
G:166. 

Power   of   legislature   to   change 
destination  of  property,  which  has 
been  dedicated  to  public  use. 
12:57. 

Miscellaneous  notes. 
8: ISO. 

II.     WHAT  CONSTITUTES  A  DED- 
ICATION. 

a.  in  general. 

Essen;,  lals  of  a  common  law  dedi- 
cation. 
12:57. 

There  must  be  an  intention  on 
the  part  of  the  owner  to  dedicate 
the  lands  to  a  public  use. 

1:499;     3:144;     4:121;     5:124; 
8:124;  9:118. 

Declarations  admissible  to  show 
intention. 
1:499. 

Character  of  acts  or  declarations 
necessary  to  establish  a  dedication. 
4:121;     5:124;     7:114;     11:92; 
12:58. 

Dedication  cannot  arise  out  of  a 
wrongful  taking. 
2:101. 

Dedication  not  established  or  en- 
larged by  implication. 
2:101. 

Construction  of  sidewalk  by  abut- 
ting   owner    on    country    highway, 
does  not  constitute  a  dedication. 
2:101. 

Mere  mention  of  the  center  of  a 
proposed  street,  not  yet  opened,  not 
sufficient. 
3:145. 

Vendor   cannot   make    dedication 
after  execution  of  agreement  to  sell. 
6:160. 
Dedication  by  vendor,  represea*- 
Ing  land    designated   by   stakes   as 
for  streets. 
6:162. 


Presumption  of  dedication  from 
long  user  by  the  public. 

1:499;     4:126;     5:124;     6:160; 
7:115;  9:118. 

What  amounts  to  a  dedication  of 
open  areas  about  depots,  wharves, 
etc. 

11:91. 

Insufficient  deed  to  municipality, 
as  evidence. 
5 :  125. 

Evidence   to   establish   a   dedica- 
Lion — Competency  and  sufficiency. 
11:92;    12:58. 

Homestead  land  may  be  dedicat- 
ed to  public  use  by  adverse  user. 
11:89. 

Land  conveyed  by  the  city  to  a 
railroad  company  for  depot  and  gen- 
eral purposes — Occasional  use  for 
the  landing  of  boats  with  the  con- 
sent of  the  company  not  a  dedica- 
tion to  an  inconsistent  public  use. 
12:63. 

Particular  cases. 
3:144,  145;  4:121;  5:125;  7:115; 
8:125;   10:103. 

b.  Dedication   of  streets   and   hlgl> 

ways. 

By  Maps  and  plats.     See  c,  2,  be- 
low. 

What  constitutes  dedication  of 
land  to  highway  purposes. 

b:160,  161;  7:115;  8:125;  9:118. 
119;  10:100.  103;  11:89,  90, 
92;  12:59. 

Establishing  dedication  by  user. 
8:124. 

Permitting  public  to  use  a  pri- 
vate way  does  not  constitute  a  ded- 
ication. 

1:^99;  3:145;  5:125. 

Estnblishment  of  highway  across 
railroad  by  dedication. 
1:501;  11:90;  12:59. 

Dedication  of  land  for  street  may 
be  conditioned  on  right  of  railroad 
companv  to  lay  track  therein. 
2:108. 
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Power  of  city  to  acquire  street  by 
dedication. 
8 :  124; 

Implied      dedication      of      road 
through  public  lands. 
3:147. 

Creation  of  highway  over  public 
lands  by  long  use  of  a  trail. 
12:59. 

Legal    status   of  highway   estab- 
lished by. 
1:501. 

Illinois   statute   construed — Crea- 
tion of  highway  by  public  user. 
12:59. 

Oral  dedication  of  land  for  a  city 
street  followed  by  continuous  use. 
1:2:59. 

Dedication  by  owner  of  land,  pe 
titioning   municipal    authorities   to 
^rade  and  gravel  a  street  through 
bis  property. 
12:59. 

Dedication  by  church  vestry  au- 
thorizing the  warden  to  restrict  the 
front  line  of  a  church  to  that  of 
other  property. 
12:59. 

Dedication  of  land  as  a  street  is 
binding:   upon  the   vendees   of  the 
dedicator. 
11 :  95. 

Dedication  of  the  street  extending 
into  tidal  water  having  its  terminus 
at  the  exterior  line  for  solid  filling 
— ^Ripht  of  public  as  against  grantee 
who  fills  m  the  land  under  the  wa- 
ter at  the  terminus  of  the  street 
bevond  tne  exterior  line  for  solid 
filling. 
11:95. 

Dedication   of  land  for  highway 
under  mistaken  belief — Acceptance 
and    expense    incurred    by    others 
renders  it  binding. 
1:501. 

Grant  of  right  of  wav  over  tract 
of  land  with  condition  that  a  street 
be  built  for  public  use. 
12:59. 


0.     Dedication   by  maps  and  plats. 

1.    In  general. 

One  who  malces  a  map  or  plat 
of  his  lands,  on  which  he  marks 
public  streets  or  other  public 
grounds  and  sells  lots  with  refer- 
ence thereto,  thereby  dedicates  such 
streets  and  grounds  to  the  public. 
1:499,  585;    2:105,  505;   3:148; 

4:121,     123;     5:126;     6:162; 

7:116;  8:126;   9:120;  10:101; 

11:91,  93;   1261. 

The  mere  making  of  a  map  of 
one's    land,    marking    streets    and 
squares  thereon,  not  sufficient. 
3:145. 

Plat  by  a  receiver.     . 
7:116. 

Maps  and  plats  construed  most 
favorably  to  the  dedicator's  grant- 
ees. 

11:93. 

Effect  of  plat  oeing  defective  or 
illegal. 

1:501.  585;  5:127;  6:162;  7:116; 
11:93. 

Effect  of  leaving  undesignated  va- 
cant lands  on  plat. 

6:162;  7:116;  9:120;  11:91. 

Particular  oases,  as  to  dedication 
arising  out  of  maps  or  plats,  and 
conveyances  in  reference  thereto. 
5:126;     7:116;     8:126;     9:120; 
10:101. 

Sufficiency  of  plat  as  a  statutory 
dedication. 

3:148;     5:127;     6:163;     7:116; 
8-126;    10:101;    11:93;    12:61. 

2.    Highways  and  streets. 


An  owner  who  makes  a  plat  of 
his  land  on  which  is  marked  streets 
and  alleys,  and  afterwards  sells  and 
ronvevs  lots  In  reference  thereto, 
he  thereby  dedicates  the  streets 
and  allevs  to  public  use. 

1:499,  585:  2:105,  505;  3:148 
4:121,  123;  5:126;  6:162 
7:116;  8:126;  9:120;  10:101 
11:93;    12:61. 
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'i'hls  rule  applies  to  a  city  plat- 
ting lands. 
2:105. 

Street  need  not  be  opened  at  tlie 
time  of  sale  and  conveyance. 
2:105. 

General  rule  does  not  apply, 
where  conveyance  merely  refers  to 
the  highway  as  a  mark  or  monu- 
ment. 

2:102,  105. 

Rule    held    not    to    apply    where 
municipal  corporation  has  Illegally 
platted  ground. 
2:r)05. 

Effect  of  owners  selling  lots  with 
reference  to  the  plat  differing  from 
a  plat  which  he  has  made  and  re- 
corded. 
2:105. 

Mere  marking  of  name  of  a  street 
on  a  plat,  not  sufficient. 
3:148. 

Marking  street  on  a  plat — ESffect 
of  parts  of  street  not  being  suscep- 
tible to  the  use  of  a  highway  with- 
out improvement. 
3:148. 

Distinction  in  such  cases  between 
rights  of  abutting  owners  and  the 
public. 

4:125;   10:101. 

Rights  of  abutting  owner  where 
street  is  not  accepted  by  the  public. 
2:104. 

Plat  as  a  dedication  of  a  street, 
across  railroad  right  of  way. 
8:126;   10:101. 

Boundary  line  of  street  extending 
to  navigable  water. 
3:150. 

X 

Marking  streets  on  the  plan  of 
tho  mrk  of  a  camp-meeting  asso- 
ciation. 
10:103. 

Dei i cation  of  streets  by  recording 
plat — Rlpht    of   public    to    proceed 
with  occupation  thereof. 
11:1)5. 


Dedication  of  highway  by  plat — 
Particular  cases. 

3:148;  11:93;  12:61. 

3.    Parks  and  public  grounds. 

What  constitutes  dedication  of  a 
public  square  or  park  by  marking 
the  same  on  a  plat 

1:501;     2:103;     6:163;     8:127; 
10:104;   11:91;    12:60. 

Designation  on  plat  of  lands  as 
public    park — Effect    of   failure    of 
public  to  accept. 
5:130. 

Designation  by  improvement  com- 
pany on  plat  of  lands  of  an  open. 
space    surrounded    by    streets,    as 
"Grace  Court." 
9 :  120. 

Dedication  of  land  for  grave  yard 
by   marldng  on  plat  "donated  for 
grave  yard." 
2:101. 

Effect  of  designation  of  a  lot  as 
a  "Hotel  Site." 
10:102. 


y. 


Reservation  of  railroad  right  of 

way. 

2:101,  105. 

Y  Effect   of   marking   on   recorded 
plat  "Reserved  for  Depot  Grounds." 
11:91. 

d.  Acceptance     and     user    by    the 

public. 

1.    In  general. 

There  must  be  an  acceptance  on 
the  part  of  the  public.     • 

1:500;  2:106;  3:144,  146;  4:121, 
124,  125;  5:128;  6:164;  7:117; 
8:128;  9:121;  10:105. 

Until  acceptance  the  public  has 
no  burdens,  rights  or  liabilities. 
3:146:     4:124:     6:164;     7:117; 
10:105. 

Acceptance  not  necessary  when 
town  has  been  laid  out  by  the  state. 
1:500. 

Acceptance  of  the  dedication  of  a 
private  alley  not  necessary. 
5:128. 
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Acceptance  may  be  Implied  from 
user  by  the  public. 

2:101;     3:146;     4:121;     8:128; 
9:121;  10:105;  11:12. 

Under  .Kentucky  statutes,  accept> 
ance  by  city  general  council  is  re<i- 
nisite. 
11:94. 

Ck)ntinuous  user  for  prescriptive 
period  not  necessary. 
12:59. 

Tbere  must  be  either  a  user  or 
express  acceptance  by  the  public. 
2:101. 

Acceptance  must  be  made  within 
a  reasonable  time. 

8:128,  129;  9:121;  11:94. 

The  right  to  accept  may  be  lost 
by  laches. 

2:106;  5:128. 

Effect  of  recalling  offer  to  dedi- 
cate before  acceptance. 
4:124. 

Dedication  becomes  effectual  as 
soon  as  accepted. 
11:94. 

Power  of  municipality  to  accept 
deed  of  land  for  highway  on  con- 
dition that  grantor's  abutting  prop- 
erty be  exempt  from  assessment. 
11:95. 

May  be  by  formal  adoption,  re- 
pairing, or  long  public  use. 
1:500. 

Acceptance  of  plat  in  whole  or  in 
part. 

3:148;  11:94. 

Particular  cases  as  to  what  con- 
stitutes an  acceptance. 

8:146;  6:164;  7:117;  8:128; 
9:121;  10:105;  11:94;  12:60, 
62. 

2.    Thinff8  held  aufjlcient. 

User  of  a  park  by  the  public. 
2:108. 

General  municipal  order  accept- 
ing all  dedicated  streets. 
1:500. 


Taking  oontrol  of  or  improring 
street  or  highway. 
6:164;  12:62. 

Action  by  municipality  to  recover 
dedicated  lands. 
9:121;  10:105. 

Building  of  fences  and  planting 
of  trees  along  the  line  of  a  proposed 
highway. 
12:59. 

Building  sewer  in  dedicated  street 
and  maintaining  right  to  lay  water 
mains. 
12:62. 

User  by  city  of  a  culvert  as  an 
essential  part  of  its  sewerage  sys- 
tem which  is  extended  and  repaired 
by  it 
11:94. 

8.'  ThingB  held  inaufllcienU 

Failure  to  assess  benefits  upon 
land    dedicated    by    owner    for    a 
street 
11:94. 

Mere  acceptance  by  the  municipal 
authorities  of  the  platted  territory 
and  the  inclusion  of  it  within  the 
municipal  limits. 
11:94. 

4.    Effect  of  non-user. 

Effect   of  abandonment  or   non- 
user  by  the  public. 

6:131;  7:118;  8:129;  9:118. 

Abandonment  of  dty  street. 
10:106. 

Effect  of  non-user  of  street  or  fail- 
ure to  improve  by  municipality. 
4:124. 

Making   other   use   of   dedicated 
property. 
4:127. 

Land  dedicated  to  public  use  as 
a  levee — Effect  of  abandonment  of 
its  use  as  a  wharf  and  its  occupa- 
tion by  a  railroad  depot,  manufac- 
tory, etc. 
11 :  96. 

Failure   for  thirty  years   to   ob- 
serve lines  of  a  street  as  platted. 
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amounts   to   a   withdrawal   of   the 
dedication. 
12 : 63. 

Particular  cases  illustrating  what 
non-user  will  amount  to  the  aban- 
donment of  a  dedicated  street. 
12:63. 

III.     TITLE    TO    DEDICATED 
LANDS. 

Title  acquired  by  the  public. 
7:116. 

Common  law  dedication  does  not 
convey  ihe  fee. 
8:124. 

An    after-acquired    title    of    one 
dedicating     lands     to     the    public 
passes  to  the  public. 
2:108. 

Right  of  dedicator  to  make  res- 
ervations. 

3:150;   6:166. 

Validity  of  reservation  of  "trees 
and  rocks." 
4:127. 

Effect  of  municipality  taking  by 
condemnation  lands  adjacent  to  ded- 
icated streets. 
9:118. 

IV.     REVOCATION    AND    REVER- 
SION. 

Before  acceptance  by  the  public 
the  owner  of  land  may  revoke  a 
proposed  dedication. 

6:165;  7:118;  8:129;  11:96. 

Right  to  revoke  portion  of  ded^ 
cated   street  before  acceptance  as 
against  abutting  owners  on  remain- 
der of  the  street. 
f>:120. 

Pp'^ic'^tinn  cannrt  ^e  revrKod  aft- 
er a''''^' tanre. 

1:.^01:  3:146;  8:129:  !»:121. 

Whnt    nrrpptance    '  "    the   pu' lie 
will  ^ar  r\E:ht  to  revoke. 
10:10C. 

Pe^»rntlon  of  land  held  not  re- 
vnca'  le. 

2:108. 


Right  to  revoke  as  against  one 
purchasing  and  making  improve- 
ments with  reference  to  the  dedi- 
cation. 

10:106.' 

♦. 

What  constitutes  a  revocation  of 

a  dedication. 

3:149;    6:165. 

Subsequent  conveyance  by  the 
dedicator  as  a  revocation. 

3:149;  6:165;  7:118;  8:129. 

Land   dedicated  to  a  city  for  a 
cemetery  may  be  abandoned  by  it, 
and  in  such  case  the  land  reverts 
to  the  original  owner. 
2:56. 

Effect  of  deed  of  vacation,  includ- 
ing land  not  owned  by  the  maker 
of  the  deed. 
11:96. 

Right  to  reversion  upon  revoca- 
tion of  dedication  or  abandonment 
by  the  public. 

7:118,  119;  11:96;  12:63. 
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I.  In  genekal. 

II.  What  coNSTrruTES  a  deed  of 

CONVEYANCE. 

a.  In  general. 

b.  Forged  deed. 

III.  Requisites  and  execution  or 

DEED. 

a.  In  general. 

b.  Consideration. 

1.  In  Jreneral. 

2.  *^ -r  'f.iicy  of  consideration. 

c.  Pa^-t'OT  t<^  r^eed. 

1.  In  ?;onora'. 

2.  V»  ho  m?/   bo  grantee. 

'*.  Pcirnrition  of  grantee. 
{].  ^»'^'T»Mrf>.  seal  and  stamping, 
p.  \V**"Ps  es. 
f.  F'll'ng  bl:iT'l-s. 

^.    Ii"W    '^•"    st  lt»3S. 
IV.      DflTVf'U'     AXn     ACCEPTANCE     OF 
1)1  f  w. 

P.  N'oross'tv  rf  delivery. 

}».  H'^tf*   rf  fiollvery. 

c.  \Vb->t  f^pst  tut es  delivery. 

1.    In    >»pp.pi-pl. 

2.  IV vo""  »o  third  persons. 

3.  rocrrdl'-.s  as 'delivery. 
(].  iie^'vMrv  In   escrow. 

1.  In  general. 
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2.  Who  may  hold  the  escrow. 

e.  Proof  of  delivery  of  deed. 

f.  Acceptance  of  deed. 

1.  In  general. 

2.  Sufficiency. 

3.  Presumptions. 

V.    Altebations  in  deeds. 

VI.      CONSTBUCTION  OF  DEEDS. 

a.  Principles  and  rules  soyeming. 

1.  In  general. 

2.  Grammar,    punctuation    and 

particular  words. 

3.  Use  of  word  "heirs"  or  "chil- 

dren." 

b.  Eizcepttons  in  deeds. 

c.  Reserrations  in  deeds. 

d.  Conditions  and  restrictions. 

1.  Restraints  on   alienation  or 

liability  for  debts. 

2.  Use  of  property. 

3.  Erection  of  buildings. 

4.  Waiver  of  right  to  enforce. 

e.  Recitals  in  deeds. 

VII.  Quitclaim  deeds. 

VIII.  Destbugtion    OB    subbendeb 

OF  deed. 

IX.  Cancellation  of  deed. 

a.  In  general. 

b.  Insufficiency  of  consideration. 

c.  Mental  incapacity. 

d.  Mistake. 

e.  Fraud. 

1.  In  general. 

2.  Fraud  sufficient  to  anthorise 

cancellation. 

f.  Duress. 

g.  Undue  influence. 

1.  In  general. 

2.  Deeds  between  parties  sus- 

taining fiduciary  relations. 

X.  Lost  deed. 


Unsoundness    of    mind.      See    In- 
fants and  Insane  Persons. 


Acknowledgments.  See  Acknowl- 
edgments. 

Ancient  deeds  as  evidence.  See 
EMdence,  IV,  d. 

Covenants  in.     See  Covenants. 

Estates  created  by.     See  Estates. 

Minors.  See  Infants  and  Insane 
Persons. 

Recording.  See  Recording  Instru- 
ments. 

Tax  Deed.  See  Taxes  and  Tax 
Titles.  VIII.  b. 

Trust  Deed  to  Secure  Debts.  See 
Mortgages,  III. 

To  husband  and  wife.  See  Hus- 
band and  Wife,  V. 


I.     IN  GENERAL. 

The  conveyance  of  real  estate  is 
governed  by  the  law  of  the  state 
where  it  is  situated. 
6:161. 

Replevin  for  wrongful  detention 
of  title  deeds. 
11:124. 

A  void  deed  may  be  ratified  by 
*he  receipt  of  the  purchase  money. 
5:161. 

Effect  of  statute  validating  defect- 
ive conveyances. 
5:161. 

Force  and  effect  of  deed  by  man 
to  woman  with  whom  he  is  living 
's  his  wife,  and  who  believes  her- 
-elf  to  be  such. 
5:161. 

An  unsigned  deed  is  not  valid, 
^hough  acknowledged  by  the  grant- 
or. 

7:120. 

Deed  presumed  to  have  been  ex- 
ecuted on  the  day  it  bears  date. 
7 :  120. 

Deed  to  voluntary  grantee  to  pros- 
ecute litigation  and  make  payments 
n  accordance  with  the  result  there- 
of is  champertous  and  void. 
5:80. 

Validity  of  deed  executed  on  Sun- 
day. 

4:155;  10:131. 

Validity  of  deed  signed  on  Sun- 
day, but  delivered  on  a  secular  day. 
7:120. 

Effect  of  statute  curing  defective 
conveyances. 
4:155. 

Statutory  restraint  upon  wife 
alienating  lands,  received  from  her 
deceased  husband,  during  second 
marriage — ^Validity  of  conveyances 
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made  in  pursuance  of  a  scheme  to 
circumvent  the  statute. 
2:77. 

II.     WHAT       CONSTITUTES       A 
DEED  OF  CONVEYANCE. 

a.  In  general. 

Decree  of  court  as  a  conveyance. 
11:97. 

Instrument  transferring  a  deed. 
3:151. 

Indorsement  on  deed  assigning  it. 
2:115;  4:152;  11:97. 

Particular  instruments. 
2:76;      3:151;     4:132;      5:132; 
6:167;  8:130;  9:122;  10:107; 
12:64.  66. 

Deeds  and  wills  distinguished. 
1:507;  3:151,153;  4:133;  7:121; 
8:130;   9:122;   10:107;  11:98; 
12:66. 

Validity  of  conveyance  made  in 
violation  of  penal  statute. 
1:46. 

b.  Forged  deed. 

Forged  deed  conveys  no  title. 
4:155. 

Sufficiency  of  evidence  to  show 
forgery  of  a  deed. 
.    4:155;  7:120. 

What    Instrument    constitutes    a 
deed  within  a  forgery  statute. 
5:132. 

III.     REQUISITES     AND     EXECU- 
TION   OF   DEED. 

a.  In  general. 

Acknowledgments.      See    Acknowl- 
edgments. 

Sufficiency  of  proof  of  execution 
of  deed. 
2:122. 

Name  of  grrantor  should  appear 
in  bodv  of  deed. 
1 :  507. 

Exchange  of  lands — Requisites  of 
deed. 

7:122. 


b.  Consideration. 
1.    In  general. 

Validity    not   affected    by    inad- 
equacy of  oon«ideratlon  in  the  ab« 
sence  of  fraud  or  deception. 
2:121. 

Deed  of  several  pieces  of  land 
based  upon  one  consideration — Ef- 
fect of  transaction  being  voidable 
as  to  part. 
12:78. 

Failure  of  consideration — ^Rights 
of  parties. 
12:78. 

Deed     may     be     good     between 
parties    without    consideration. 
2:121;  9:127. 

Recital  of  amount  of  considera- 
tion,  prima   facie   evidence   of   its 
payment. 
2:121. 

2.    Sufficiency  of  oonaideration. 

Moral  obligation. 
11:110. 

Immoral  consideration. 
11:110. 

Love  and  afFection. 
2:121;  6:167;  11:110. 

Promise  of  marriage. 
2:121. 

Marriage  of  the  parties. 
5:133. 

Resumption  of  marital  relation.  . 
10 : 108. 

Provision  for  a  minor  child. 
6:167. 

Assumption  of  Incumbrances  by 
grantee. 
9:127. 

Relationship  of  parent  and  child 
between   grantor-  and  grantee. 
10:108;   11:110;  12:78. 

Release  of  an  heir's  expectancy. 
10:108. 

Prevf^ntlon  of  a  family  quarrel. 
5:133. 
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Support  of  grantor. 
11:110;   12:7S. 

Deed  by  husband  to  his  wife  for 
ber  support  and  maintenance. 
4:155. 

Agreement  to  maintain  and  sup- 
port another. 
2:121. 

Particular  cams. 

10:108;    11:110;    12:78. 

e.  Parties  to  deed. 

«  1.    In  general. 

There  must  be  both  a  grantor 
and  a  grantee. 
2:110,  112. 

The     same     person     cannot    be 
both,  although  he  attempt  to  act  as 
grantor  in  person  and  a  grantee  In 
a  representative  capacity. 
2 :  110. 

Necessity   of  naming  pfu'ties   in 
body  of  the  deed. 
1:56;  3:152. 

Effect   of    signing    of    deed    by 
one  not  mentioned  or  described  in 
the  body  thereof. 
12 :  68. 

Rule  requiring  grantee — ^Applica- 
tion to  equitable  rights. 
7 : 123. 

Variance  in  name  of  party  in  dif- 
ferent parts  of  the  deed. 
3:152. 

Not  necessary  t{iat  grantee  have 
knowledge  of  the   execution   of   a 
deed  to  him. 
6:168. 

2.    Who  may  he  grantee. 

Who  is  grantee. 
11:111. 

A  fictitious  person. 
7:123. 

Person,  not  in  being. 
9:123. 

Dead   person. 

2:112;   4:135;   7:123. 


Must  be  a  person  in  being,  ascer- 
tainable and  capable  of  receiylng 
the  grant. 
2:112. 

Heirs  of  a  designated  person. 
2:112. 

8.    DeHgna^ion  of  granite. 

The  grantee  may  be  designated 
by  a  flctitiouB  name. 

1:56;   2:68,  112;   12:68. 

Deed    to    flotitlous    grantee    to 
whom  is  giren  the  christian  name 
of  the  grantor — ^Validity  of  subse- 
quent  deed  by  grantor. 
6:136. 

A  deed  to  a  married  woman  in 
the    name    she    bore   before   mar- 
riage is  valid. 
1:56. 

Deed  to  L.  B.  &    Co.,  vests  legal 
title  in  L.  B.  alone. 
2:112. 

Deed  to  son  of  grantor  and  "his 
own  brothers  and  sisters" — Rights 
of   after-bom   child. 
7:123. 

Particular  deeds. 
5:136;  6:168;  9:123. 

d.    Signature,   seal    and    stamping. 

Grantor     may    adopt    signature 
written  by  another. 
2:122. 

Initials  of  one's  name  as  an  es- 
sential  part  of  a  signature. 
11:100. 

Qrantor  may  sign  by  mark. 
2:122. 

Signature  by  a  mark — Necessity 
of  mark  and  name  being  in  juzta- 
position. 
11:100. 

Grantor  may  affix  his  signature 
by   the   hand   of   another,    regard- 
less of  his  physical  condition. 
8:130. 

Not  essential  that  signature  be 
at  the  end  of  the  instrument. 
2:122. 
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Kentucky  statute  defining  signa- 
ture does  not  apply  to  deeds. 
3 : 108. 

Necessity  of  seal,  and  what  is  a 
sufficient  seal. 

4:134;   9:124;    11:100. 

Several   signers  may   adopt  one 
seal. 

6:167. 

Deed  void  for  want  of  seal — Not 
cured  by  addition  of  seal. 
11 : 100. 

Seal — Statute     dispensing     wltb 
necessity  of,  not  retroactive. 
4 :  134. 

EfFect  of  failure  to  affix  revenue 
stamp  to  deed. 

6:170;    8:274;    9:124. 

e.    Witnesses. 

Necessity  of  witnesses  and  what 
constitutes  a  witnessing. 
5:135;   8:131. 

Grantee  can  not  be  a  witness. 
9:124. 

Instrument  ratifying  deed,  need 
not  have  witnesses,  although  they 
were  required  for  the  original  in- 
strument. 
2 : 122. 

f.     Filling  blanks. 

Inserting    amount    of    considera- 
tion. 

3:165. 

Inserting  name  of  grantee. 
5:134;     6:169;     7:125;     8:132; 
9:125;    11:116. 

Execution  of  deed  with  grantee's 

name  In  blank — No  estoppel  arises 

by  grantor  entrusting  the  deed  to 

another  person  to  show  to  a  friend. 

11:108. 

Inserting  rate  of  interest  in  trust 
deed. 

5:134. 

Inserting  name  of  attorneys  In 
deed  to  trustees  for  the  benefit  of 
creditors. 
6:139. 


Mortgage   by    married    woman — 
Leaving  description  in  blan]£  to  be 
filled   by  husband. 
2:122. 

g.     Law  by  atates. 

Statutory    provisions    and    deci- 
iiions   of   the   several   states   com- 
piled    concerning    the    form'    and 
requisites  of  a  deed. 
Alabama. 

1:57;  2:133;  3:181;  6:162; 
7:147;  8:155;  9:146;  10:132; 
11 :  18. 

Arizona.  • 

1:58;    19:133;    11:18. 

Arkansas. 

1:59;  2:134;  3:182;  4:156; 
5:163;  6:190;  10:134;  11:102. 

California. 

1:60;  2:12r5;  3:183;  4:157; 
5:164;  7:148;  8:156;  9:147; 
11:18. 

Ck)lorado. 
1:61;     3:184;     6:191;     10:135; 
11:18. 

Ck)nnecticut. 
1:62;      4:158;      5:165;     6:192; 
8:157;    10:136;    11:18;    12:70. 

Delaware. 
1:64;    5:166. 

Florida. 

1:65;  2:136;  3:185;  8:158; 
11:101. 

Georgia. 
1:66;      2:137;      3:186;      4:159; 
6:193;    7:149;    8:159;    9:148; 
10:137;    11:101. 

Idaho. 
1:67;  6:194;  7:150;  8:160. 

Illinois. 

1:68;  4:160:  5:167;  7:151; 
8:161;   9:149;    10:138;    11:18. 

Indiana. 
1:69;    7:152. 

Iowa. 
1:70;      2:138;      3:187;      6:168; 
9:150. 

Kansas. 

1:71;  11:18. 


DBEDS    III,  8. 


115 


Kentucky. 

1:72;   3:188;   7:165 

Liouislana. 

1:73;  5:169;  9:151;  11:101. 

Mfdne. 

1:74;  3:189;  11:18 

Maryland. 
1:76. 

Massachusetts. 

1:76;    5:170;    7:154:    S:162. 

Michigan. 

1:77;  2:139;  3:190;  4:161; 
8:163;   9:152. 

Minnesota. 

1:78;  4:162;  5:171;  6:195; 
8:164;    10:139;    11:18,   102. 

Mississippi. 
1:79;  12:4. 

Missouri. 

1:R0;  3:192;  6  196;  7:155; 
8:165;    12:69. 

Montana. 
1:81;    6:197. 

Nebraska. 

1:82:  2:140;  3:193;  5:172; 
6:198;  7:156;  8:166;  12:4. 

Nevada. 
1-83. 

New   Hampshire. 
1:84. 

New  Jersey. 

1:JIS:  4:163:  5:173;  6:199; 
9:153;  10:140:  11:18.  101; 
12:4,   69. 

New  Mexico. 

1:86;   6:200;   8:167. 

New    York, 

1:R7:  3:194:  4:164:  6:201: 
9:154;    10141;    11:18;    12:70 

North  Carolina. 

1:»8:  3:195:  6:202;  7:157; 
9:155;  10:142;  11:101;  12:69. 

North  Dakota. 

4:165:  6:174;  6:203;  7:158; 
8:168;  9:156;  10:143;  11:18. 


Ohio. 
1:90;      6:175;      6:204; 
10:144;  11:18. 


7:159; 


Oklahoma. 
1:91;     5:176;     8:169;    10:145. 


Oregon. 
1:92;      2:142;      6:205; 
9:157;    11:18. 


8:170; 


Pennsylvania. 
1:93;      5:177;      9:158;    10:146; 
11:18. 

Knode  Island. 
1:94. 

South   Carolina. 
1:96;   6:206;   7:160;   9:159. 

South  Dakota. 

6:161;    8:171;    10:147;    11:18. 
101. 

Tennessee. 

1:87;    6:207;    7:162;    8:172. 

Texas. 
1:98;      2:143;      3:196;      5:178; 
6:208;   7:163;   8:173;   10:148; 
12:4. 

Utah. 

1:99;   9:160;   11:18;   12:70. 

Vermont. 
1 :  100. 

Virginia. 

1:101;     2:144;     3:197;     4:166; 
6:209;  8:174;  9:161;  11:18. 

Washington. 

1:102;     2:145;     6:210;     8:175; 
9:162;    10:149. 

West  Virginia. 

1:103;     2:146;     7:164;     8:176; 
12:4. 

Wisconsin. 

1:104:     2:147;     4:167;     5:179; 
12:69. 

Wyoming. 

1:105;     4:168;     6:211;     8:177; 
11:18. 
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IV.     DELIVERY     AND     ACCEPT- 
ANCE   OF    DEED. 

a-     Necessity  of  delivery. 

Delivery  of  a  deed  is  necessary 
to  complete  its  execution  and  pass 
titie. 

1:503;     4:136;     6:137;     6:171; 
7:126;  8:138. 

Delivery  as  a  part  of  the  eixe- 
cution  of  a  deed. 
5 : 138. 

b.     Date  of  delivery- 
Deed   takes  effect  from  date  of 
its  delivery. 

3:159;  5:139. 

Presumptions  as  to  date  of  de- 
livery— Whether  date  of  Uie  deed 
or  date  of  the  acknowledgment 
governs. 

3:159;  4:140;  6:139;  7:126; 
8:135;    10:109. 

California  statute  construed. 
4:140;    6:171. 

0.    What   constitutes   delivery. 

1.    In  general. 

What  constitutes  delivery  of  a 
deed — General  principles  and  par- 
ticular cases. 

1:503;  2:111,  116.  120;  3:159; 
4:136;  5:137;  6:171.  172; 
7:126.  127;  8:133.  134;  9:128, 
129;  10:109,  110;  11:105; 
12:73.  74. 

Delivery  must   be   made   during 
the  life  of  the  grantor. 
4:136;    7:126. 

Actual  manual  delivery  not 
necessary. 

5:137;  9:128. 

Obtaining    possession    of    deed 
without  consent  of  grantor. 
4:136. 

Grantee     surreptitiously    obtain^ 
ing  possession  of  deed  may  be  so 
ratified   as  to  make  a  delivery. 
2:116. 


Delivery    to    grantee     for    safe 
keeping  only,  not  sufficient. 
2:116. 

A  mortgage  executed  by  one  to 
himself  as  administrator  and  left 
among  his  papers  until  after  his 
death  when  it  was  recorded  by  his 
suoceseor  in  a  trust,  was  held  not 
to  be  delivered. 
2:111. 

Delivery  to  hus1>and  of  deed  to 
him  and  his  wife. 
4:136. 

Delivery  to  husband  or  wife  of 
deed  executed  to  or  for  the  benefit 
of  the  other. 
12:74. 

Withholding    deed    from    record 
at  request  of  grantor,  does  not  in- 
validate delivery. 
2:120. 

Return  of   deed   to  grantor  for 
correction. 
12:74. 

2.    Delivery  to  third  persona. 

Sufficiency  of  delivery  by  grant- 
or to  third  person  for  benefit  of 
grantee. 

2:117;  3:160;  4:138;  5:141; 
6:174;   7:129;   8:137. 

Delivery    to     father    of    infant 
grantee. 
2:117. 

Delivery    to    third    person — His 
declarations  as  to  what  he  would 
have  done  if  the  grantor  had  called 
for  the  deed,  not  admissible. 
2:117. 

■ 

Sufficiency  of  delivery  by  grant- 
or to  third  person  to  be  delivered 
to   grantee   after   grantor's    death. 
1:503;     3:160;     4:138;     5:142; 
6:174;    7:130;    8:138;  9:131; 
10:112;  11:106;  12:76. 

3.    Recording  as  delivery. 

The  recording  of  a  deed  raises 
a  presumption  of  its  delivery. 

1:503;  2:116;  3:161;  4:137; 
5:140;  6:173;  7:128;  8:136; 
9:130;  10:111;  11:107;  12:75. 
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This  presamption  may  be  over- 
oome  by  proof. 

3:161;  6:173;  7:128. 

Rule  held  not  to  apply  to  deed 
to  grantee  without  his  knowledge 
or   consent 

3:163;    4:137;    9:130. 

Presumption  of  delivery  from  re- 
cording may   be* explained  or   re- 
butted. 
2:117. 

Proof  held  not  to  rebut  presump- 
tion. 

4:137;     5:140;     7:128;     8:136; 
11:107;   12:75. 

Unauthorized  recording  raises 
no  presumption  of  delivery. 

1:503;    6:173;    9:130;    11:107. 

Recording  does   not  operate   as 
delivery,   where   there  was  no  in- 
tention  to   pass  title. 
11:107. 

Cancellation    of    deed    recorded 
but  not  intende  dto  be  delivered. 
11:107. 

Leaving  deed   for  record   pursu- 
ant to  direction  of  grantee. 
2 : 117. 

Delivery     to     recording     officer 
with  instructions  to  record. 
6:173;  8:136. 

Leaving    with    recording    officer 
with  instructions  not  to  record  un- 
til further  notice,  not  sufficient. 
7:128. 

Deed  by  father  to  minor  chil- 
dren. 

2:117;   11:107. 

Recording  of  deed  imposing  obli- 
gation  upon  grantee. 
7:128. 

F'ect   of  grantor   afterward   re- 
taining possession  of  the  deed. 
6:175;    7:128;    8:136. 

Estoppel      of      grantor      having 
knowledge   that   his   deed   was   re- 
cord <^''    fo    deny    delivery. 
12:75. 


Particular  cases. 
7:128;    9:130;   10:111;   11:107; 
12:75. 

d.    Delivery   In   escrow. 

1.    In  general. 

What  constitutes  a  delivery  in 
escrow. 

2:118;     3:162;     5:143;     9:132; 
11:108;   12:76. 

Delivery  after  performance  of 
condition  relates  back  to  first  de- 
livery. 

1:503;    11:108. 

Title  remains  in  the  grantor,  un* 
til    the   conditions   in   the    escrow 
have   been  performed. 
5:143;  6:175. 

When  the  condition  upon  which 
delivery  is  made  transpires,  the 
title  vests. 

2:118;  6:175. 

Upon  performance  of  the  condi- 
tions, grantee  is  entitled  to  spedflc 

performance. 
4:139. 

Deed      by       cotenanta — Delivery 
upon  performance  of  condition  to 
satisfaction  of  one  ootenant. 
11:683. 

Admissibility   of  parol   evidence 
to  show   conditions  of  escrow. 
12:76. 

Grantor  may  waive  conditions  of 
escrow. 
6:175. 

Condition  for  benefit  of  grantee, 
waived   by  his  recording  deed. 
6 :  175. 

Re-deUvery   to   the    grantor — ^Ef- 
fect  upon   rights   of   grantee. 
2:118. 

Grantor    cannot    withdraw    deed 
or  forbid  its  delivery. 
10:113. 

A  grantee  obtaining  possession  of 
the   deed   without  performance   of 
the  conditions  acquires  no  title. 
3:162;     4:139;     6:175;     7:131; 
9:132;    11:108. 
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Grantor     may     ratify     grantee's 
possession  of  the  deed  without  per- 
formance of  condition. 
7:131. 

Particular  cases. 
5:143;    11:108;    12:76. 

2.    Who  may  hold  the  escrow. 

Delivery  must  be  to  a  third  per- 
son. 

1:503. 

Party  to  the  deed,  his  agent  or 
attorney  cannot  be. 

2:118;   3:162;   7:131. 

A  delivery  in  escrow  cannot  be 
made  to  the  grantee  himself. 

4:139;  5:143;  7:131;  9:132; 
11:108. 

e.     Proof  of  delivery  of  deed. 

May   be   proved   by    circumstan- 
tial evidence. 
1:503. 

What  constitutes  proof  of  deliv- 
ery of  deed. 
2:119. 

Execution   of  a  deed,   some  evi- 
dence of  delivery. 
2:119. 

Acknowledgment  as  proof  of  de- 
livery. 

4:136;   10:109. 

Burden   of  proof. 
2:120;  4:136;  8:133. 

Possession  of  deed  by  grantee — 
Presumption   of  delivery. 

3:159,  161;  4:136;  5:144; 
6:173;  7:126;  8:133;  10:109; 
11:105;   12:73. 

f.    Acceptance   of  deed. 

1.    In  general. 

Acceptance  of  a  deed  by  the 
grantee  is  necessary  to  complete 
the  delivery  and  pass  title. 

3:163;  4:141;  6:171;  7:132; 
8:139;   9:133. 


Until  acceptance,  the  title  is  In 
the  grantor  subject  to  attachment 
and  liens  enforceable  against  him. 
9:183. 

Recording  of  deed  can  create  no 
trust  until  its  acceptance. 
7:132. 

May  be  proved  by  circumstantial 
evidence. 
1:503. 

Grantee  refusing  to  accept  deed 
to  him  procured  by  a  stranger,  not 
required   to   give   direct  notice   u> 
grantor  of  his  refusal. 
1:507. 

2.    Sufficiency. 

Acceptance  of  deed  of  trust  by 
trustee. 
8:139. 

Acceptance  by  husband  of  deed 
to  his  wife. 
8:139. 

Acceptance  by  third  person  to 
whom  delivery  is  made  for  the 
grantee. 

7:132;   9:133. 

Deed  executed  to  a  city. 
10:114;   12:77. 

Deed    to   infant — ^Acceptance    by 
parent. 
6:171. 

Deed   to    bank — ^Ajcceptance    by 
cai&hier. 
7:132. 

Having  deed  recorded  and  prop- 
erty transferred  for  taxation. 
10:114. 

Payment   of    part   of    considera- 
tion    and     taking     possession     by 
grantee. 
9:133. 

Particular  cases. 
11:109;   12:77. 

3.    Preaumptiont. 

,l-^«'-  I'll  *  ,   r  "•  r-   ■   -»•  ■*  •. 

When    acceptance    will    be    pre- 
sumed. 
2:120. 
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Deed   of  gift. 
7:132;  10:114. 

Deed  to  Infant 

4:138;     5:161;     7:132;     8:139; 
10:114. 

Deed  of  assignment  for  the  bene- 
fit  of  creditors. 
4:141. 

No  presumption  in  case  of  adult 
grantee   not   aware   of   deed   until 
after   grantor's   death. 
10:114. 


V.     ALTERATIONS    IN    DEEDS. 


quit-claim,   held   immaterial   where 
quit-claim    deed    was    desired. 
12:86. 

Striking  out  signature   after  de- 
livery of  deed,  does  not  affect  its 
validity  as  a  conveyance. 
11:116. 

Burden  of  proof  as  to  alterations. 
9:126. 

Vi.     CONSTRUCTION  OF  DEEDS. 
j  a.     Principles  and  rules  governing. 

I 
I 

I  1.    In  general. 


Power  to  divest  title  by  altera-  i     General     rules     and     principles 
tions.  governing. 

10:115.  1  1:502;      2:128;     3:154;     4:143; 

5:146;    6:177;    7:134;    8:140; 


Effect  of  alterations  upon  valid- 
ity  of   deed. 

4:277.  279;  5:303;  6:318. 

Alteration  made  in  good  faith  to 
correct    mistake. 
3:165. 

Alterations   made    with   the    con- 
sent of  the  parties. 
8:132;    9:126. 

Changing  name  of  grantee  with 
consent  of  parties. 
9:126. 

Changing  name  of  grantee  with- 
out   grantor's    consent. 
3:165;  8:132. 

Grantor     may     insert     name     of 
grantee    after   ackn6wledgment. 
3:165. 

After    delivery   grantor   can   not 
alter    deed. 
5:134. 

Insertion  of  additional  land  with 
consent  of  parties. 
7:125. 


Unauthorized 
agent. 

7:125. 


alterations       by 


AUerations     changing     form     oi 
warrsjntv    deed    to    conform    to    a 


9:135;    10:116;    11:111. 

I     Validity  to  be  determined  by  law 
where  land  is  situated. 
7:68,    144. 

As  to  how  far  the  intention  of 
the  parties  and  their  construction 
governs. 

1:502;  2:128;  3:154;  4:143; 
5:146;  7:134;  8:141;  9:135; 
10:116. 

Deed  should  be  construed  most 
strongly  against  the  grantor. 

1:502;  2:128;  3:154;  4:143; 
7:134. 

Deed  should  be  considered  as  a 
whole  and  effect  given  to  all  of  it. 
3:154;   8:140;    10:116. 

Inconsistent        clauses  —  Which 
governs. 

4:143;  8:141;  10:116,  117; 
12:82. 

Conflict  between  habendum  and 
granting  clauses. 

1:502;  2^124;  3:154;  4:143; 
7:134:  8:141;  10:117; 

11:112;   12:82. 

Granting   clause   not  diminished 
by  recital  in  description. 
5:146. 
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Question  for  court  or  Jury. 
11:111. 

When    construction    becomee    a 
mixed  question  of  law  and  fact 
6:177. 

Covenants    favored    rather   than 
conditions. 
7:134. 

Ck>nsideratlon  given  bond  in  pur- 
suance in  which  deed  is  made. 
5:146. 

Deed    executed   as    a    substitute 
for  a  former  deed. 
4:143. 

Deed  in  which  name  of  grantee 
is  that  of  both  father  and  son — 
Evidence  admissible  to  determine 
grantee  and  presumptions. 
4:143;    11:111;   12:68. 

Several    deeds    executed    at   the 
same  time. 

6:177;  9:135. 

Conveyance   of   the   fee  not  cut 
down  by  recitals  In  the  certificate 
of  acknowledgment. 
6:177. 

Supplying  omitted  words. 
5:146. 

Disregarding  erroneous  recital  of 
the  initials  of  a  name. 
8:140. 

Description  as  one-half  of  a  cer- 
tain tract 
9:135. 

Conveyance     of     upland — Rights 
as  to  adjacent  flats. 
9:135. 

EfPect  of  deed  as  assignment  of 
right  of  action  or  defenses  belong- 
ing to  grantor. 
5:161. 

A  deed  granting  iron  ore  In  the 
lands  of  the  grantor  is  a  convey- 
ance    of     a     "corporeal     heredita- 
ment/' and  is  exclusive. 
1:315. 

Deed  to  husband  and  wife  with 
absolute  rights  to  survivor. 
2:129. 


Particular   conveyance   of  one's 
interest  in  an  estate,  held  not  to 
include  the  family  allowance. 
11:111. 

Inference  drawn  from  the  exe- 
cution of  mutual  deed0  on  the 
same  day  between  two  parties 
claiming  interests  in  the  same 
land. 

11:103. 

Estate  granted,  not  affected  by 
words    merely    expressive   of   the 
purpose     animating     the     grantor 
making  the  deed. 
11:116. 

Conveyance  of  part  of  mortgaged 
premises  —  Effect  of  stipulation 
that  a  sum  of  the  deferred  pay- 
ments equal  to  the  balance  due 
on  the  mortgage  should  not  be 
paid  until  the  mortgage  deed  is 
satisfied. 
9:566. 


Agreement  to  pay  debts  of  grant- 


or. 


11:677. 


Grant  of  room  in  a  building- 
Effect  of  destruction  of  the  prem- 
ises. 

2:127. 

Construction  of  particular  deeds. 
2:129;     3:156;     4:145;     5:147; 
6:178;    7:135;    8:144;*  9:136; 
10:118;  11:111;  12:81. 

2.    Orammary  punctuation  and  par- 
ticular words. 

Grammatical  inaccuracies  not  al- 
lowed to  defeat  manifest  intention. 
9:135. 

Punctuation   may   be   considered 
to    solve    an   ambiguity. 
5:146. 

The  character  "&'*  will  be  read 
"and." 

10:116. 

"Convey"  given  the  same  mean- 
ing as  "grant." 
8:140. 

Meaning  of  "next  of  kin.*' 
8:140. 
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3.     Use  of  w>rd  **heir9"  or  "cWI- 

drenr 

Deed  to  a  territory  valid  with- 
out use  of  "heirs"  or  "successors." 
12:68. 

EtTect  of  the  use  of  the  word 
•heirs/* 

3:155;    4:143;    7:134,    135. 

"Heirs  of  the  body '  and  "bodUy 
heirs"  may  be  construed  to  mean 
cliildren. 
2 : 129. 

Liberal    construction   as    to   use 
of   the   word   "heirs"   in   order   to 
pass  an  estate  of  inheritance. 
1:502. 

Heirs  may  be  construed  to  mean 
children,  where  such   intention  is 
apparent. 
2:128. 

"Children"  includes  unborn  chil- 
dren in  being. 
3:154. 

The  word  "children'   does  not  in- 
clude illegitimates. 
8 :  142. 

Conveyance  over  by  husband  to 
"all  the  children"  of  his  wife. 
8:143. 

b.     Exceptions  in  deeds. 

Exceptions  and  reservations  de- 
fined and  distinguished. 

1:505;     2:123;     3:166;     4:150; 
8:146. 

Reservation  inefPectual  to  create 
rights  in  a  stranger  may  operate 
-s  an  exception. 

3:168;   7:137;   9:138.. 

Effect  of  exception  of  previous 
grant  of  right  of  way  to  railroad 
company, 

7:137;   11:113;   12:83. 

Effect    of    exception    In    convey- 
nnce  or  riparian  lands. 
8:146. 

Void   exception   does   not  invali- 
«i^te   deed. 
10:120. 


Exception  of  a  well. 
11:113. 

EiXception  of  oil  and  gas. 
12:437. 

Exception  of  minerals  does  not 
include  common  sand. 
11:380. 

Construction  of  particular  excep- 
tions as  to  mines  and  minerals. 
11:380. 

Particular    reservation    of    coal 
treated  as  an  exception, 
t         11:380. 

Construction  of  particular  excep- 
tions. 

4:149;     6:182;     8:146;     9:138; 
10:120;    11:113;    12:83. 

c.     Reservations  In  deeds. 

Must    be    consistent     with    the 
grant. 
7:137. 

Rules   for  construction  of  reser- 
vations. 
3:168. 

Reservation   oan   not  operate  in 
favor  of  a  stranger. 
6:182;    9:138. 

Conveyance    of    rights    reserved. 
2:123. 

Subsequent  purchasers  take  sub- 
ject to. 

4:149;   7:137. 

Conveyance   of   riparian   lands — 
Reservation  to  adjacent  land  under 
water. 
1:398. 

Reservation  of  right  of  way — 
Grantee's  rights  as  to  use  of  the 
land. 

4:150. 

Reservation   of    right   to   posses- 
sion— Right  to  make  brick  and  dig 
clay  from  an  open  pit. 
4:151. 

Trees  and  right  of  pasturage  can 
not  be  reserved  by  parol. 
5:153. 
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Reservation    of    title    In    second 
story  of  a   building— Effect  of  de- 
struction of  building. 
5:153. 

Reservation  of  minerals. 
1:316;    3:167;    11:380. 

Reservation  of  oil  and  gas. 
12:437. 

Reservation  of  right  of  way. 
1:505;     3:166;     6:182;     7:137; 
9:138;    11:113. 

Reservation  'of  right  to  posses- 
sion. 

6:182;  8:146. 

Reservation  of  right  of  occupa- 
tion. 

2:123. 

Reservation  of  maintenance  for 
life. 

4:149. 

Validity  of  condition  reserved  by 
a  separate  instrument  giving  grant- 
or power  to  revoke  the  grant  dur- 
ing life. 
3:302. 

Smaller  tract  out  of  body  of  lands 
conveyed. 
2:123. 

An  abutting  owner's  appurtenant 
easement  in  the  street!:  can  not  be 
reserved  to  him  on  the  sale  of  the 
property. 
4:202. 

Construction  of  particular  reser- 
vations. 

1:505;  2:123;  3:166,  168; 
4:149;  5:153;  6:182;  8:146; 
9:138:  10:120;  11:113;  12:83. 

d.     Conditions  and  restrictions. 

1.    Restraints  on  alienation  or  Uor 
hility  for  delts. 

Law  where  land  is  situated  gov- 
erns restraints  on  alienation. 
3:88. 

A  general  restraint  upon  the 
alienation  of  an  estate  in  fee  la 
void. 

1:521;  2:217;  4:147;  5:149; 
6:180;  9:139. 


Restraint  forbidding  alienation  to 
particular  persons. 
6:180. 

Restraint  upon  alienation   for  a 
I  limited  (ime. 
'  8:147. 

Prohibition    against    mortgaging 
or   encumbering    does    not   include 
.  forced  sale. 
I  10:121. 

Condition  against  sale  of  minor's 
property  does  not  apply  to  judicial 
sale. 

3:180. 

Restraints  upon  alienation  do  not 
apply   to  a   statutory  judicial   sale 
for  reinveo  ment. 
3:106. 

Covenant    in  restraint  of  aliena- 
tion held  void. 
5:103. 

Validity    of   exemption    from    an 
estate  in  fee  from  all  debts  of  the 
grantee. 
10:121. 

Deed  from  husband  to  his  wife — 
Validity  of  agreement  in  deed  that 
she  is  to  reconvey  on  his  request. 
7:146. 

Valldi  y  of  agreement  by  grantee 
with  a  third  person  furnishing  the 
consideration,    not    to    convey    the 
land  without  the  latter's  consent. 
5:149. 

Condition  in  deed  purporting  to 
convey  a  fee  which  prohibits  gran- 
ee  from  making  conveyances  to 
others  without  first  giving  the 
grantor  the  privilege  of  purchasing, 
is  void. 
3:302. 

Deed  executed  with  the  express  < 
condition  'that  it  was  for  the  pur- 
pose of  enabling  the  grantee  to  ob- 
tain a  loan,  otherwise  to  be  void — 
Heirs  of  grantee  take  nothing 
where  no  loan  w^as  obtained. 
11:115. 

2.     Use  of  property. 
See  Estates,  IX,  b,  2. 

General  principles  and  particular 
cases. 

3:180;    4:148;    7:138;    11:114: 
12:84. 
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Theory   upon   which    restrictions 
as  to  use  of  property  are  sustained. 
3:180. 

Must  be  reasonably  construed. 
3:180. 

Conditions  forming  part  of  a  gen- 
eral scheme  for  the  improvement  of 
property. 

3:180;  5:150;  11:114;  12:84. 

Mere   expression    of   the    use   to 
which  property  Is  to  be  put,  does 
not  create  a  restriction. 
2:125, 

Condition  that  premises  are  to  be 
used  for  "dwelling  house  purposes 
only." 

5:150. 

Against  use  of  property  for  saloon 
purposes. 

3:180;'  5:151;   7:138;   10:122. 

Automobile  garage  within  restric- 
tion   against    use  of  property    for 
"any  business  offensive  to  the  neigh- 
borhood for  dwelling  houses." 
12:84. 

Who  may  enforce. 

3:180:    5:150;    8:148;    11:114; 
12:84. 

3.    Erection  of  buildings. 

Restrictions    concerning,    to    be 
interpreted  fairly  and  reasonably. 
2:125. 

Conditions  and  restrictions  as  to 
character  of  buildings  run  with  the 
land. 

3:301. 

Buildings  erected  in  pursuance 
of  municii>al  ordinance  as  a  viola- 
tion. 

5:152. 

Stipulations  establishing  building 
lines. 

4:148;     5:152;     6:181;     8:149; 
9:140;  10:123;  11:114;  12:84 

What  ronetitutes  a  "structure." 
5:152. 


Erection  of  a  "flat,"  "apartment 
house"  or  "tenement"  a^  a  violation 
of  building  restrictions. 

3:124;  7:139;  11:114;  12:84. 

Condition     against    erection     of 
building    other    than    "one    single 
dwelling  house." 
6:181. 


Condition     against     erection 
more  than  one  residence. 
8:149. 


of 


Restriction     requiring     cost     of 
buildings  to  equal  a  certain  amount. 
11:114;   12:84. 

Condition  forbidding  erection  of 
dwelling  or  other  house  or  building 
within  certain  spaces,  held  not  to 
prevent  the  building  of  a  wall. 
11:114. 

Condition  requiring  the  erection 
of  a  certain  kind  of  a  building  to 
be  located  at .  a  certain  distance 
from  the  street,  is  complied  with  by 
moving  on  to  the  land  a  house  of 
the  agreed  character  and  dimen- 
sions, and  placing  It  in  the  proper 
location. 
2:125. 

Who  may  enforce. 

5:152;     6:181;     7:138;     9:140. 
11:114;  12:84. 

Particular  restrictions  construed 

1:492;     5:152;     7:139;     8:149; 

9:140;  10:123;  11:114;  12:84. 

4.     Waiver  of  right  to  enforce. 

Waiver  of  right  to  enforce  restric- 
tions, by  acquiescence  or  laches. 
5:152;     7:138:     8:149;     9:139; 
10:123;  12:84. 

Covenants  in  deeds  by  religious 
corporation  laying  out  lands,  as  a 
resort  against  grantees  carrying 
on  business  on  Sunday — Waiver  of 
right  to  enforce,  by  corporation  ac 
quiescing  in  breach  thereof. 
11:C8. 

e.     Recitals   in   deeds. 

Conclusiveness   of  recitals   as   to 
oon?ideration. 

1:481;     3:158;     4:146;     7:136: 
8:145;   9:137:   11:110,  115. 
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Do  not  bind  strangers  holding  ad- 
versely. 
5:148. 

Recitals  not  necessary  to  the  con- 
veyance, do  not  operate  as  an  es- 
toppel. 

11:115. 

Recitals  concerning  Incumbrances 
or  outstanding  titles  are  notice 
thereof. 

5:148;  6:179;  9:137;  10:119. 

Force  and  effect  of  recitals  as  to 
heirship  or  relationship. 

3:158;  4:146;  5:148;  6:179. 

Recital   of  grantor's  heirship  as 
notice  of  his  ancestor's  will. 
11:115. 

Recitals  In  deed  as  evidence  of 
pedigree. 
9:256. 

Recital  not  competent    to    show 
graoflor's  title. 
11:116. 

Effect  of  recital  of  grantor's  In- 
terest as  an  undivided  half  Interest. 
12.85. 

Recitals  In  deed  by  purchaser  at 
mortgage  sale,  as  to  execution  of 
power  of  sale. 
7:136. 

Recitals  In  a  receiver's  deed  as  to 
his  appointment,  the  order  of  sale, 
etc. 

8:145. 

Recital    of    previous    conveyance 
by    the    grantor  and   Its  loss — No 
presumption   that  It  was  made  to 
the  same  grantee. 
10:119. 

Recitals  In  auctioneer's  deed  as  to 
advertisement  and  manner  of  sale. 
4:146. 

VII.     QUITCLAIM    DEED. 

May  be  used  as  a  meane  of  re- 
leasing   claims    of    record    against 
real  estate. 
1:504. 

CoDJ'alns  operative  words  of  con- 
veyance. 
1:504. 


Title  conveyed  by. 

1:604;  4:154;  6:160;  6:189; 
7:145;  9:145;  11:104;  12:72, 
81. 

Passing  of  after-acquired  title. 
1:504;  2:113,  114;  9:145. 

Passing  of  covenants  by. 
7:145;  10:129. 

Force  and  effect  as  against  prior 
unrecorded  warranty  deed. 
11:524. 

Grantee  takes  subject  to  outstand- 
ing equities. 

1:107,  108;  2:126;  3:164;  5:160; 
6:189. 

Liability  of  grantor  for  failure  of 
tl't  le. 

3:164;  6:189;  8:164. 

Grantee  can  not  defend  against 
action    for     purchase    imoney    on 
ground   of   failure  of  title.   In  ab- 
sence of  fraud. 
2:126. 

Subsequent  grantee  of  holder  of 
quit  claim  deed,  not  charged  with 
notice  of  outstanding  equities. 
10:130. 

Standing  of  grantee  as  a  bona 
fide  purchaser. 

3:164;  4:154;  5:160;  9:145. 

Rights  of  grantee  as  against  hold- 
er of  prior  unrecorded  deed. 
3:164;  4:154;  5:160;  6:189. 

Use  of  words  "remise  and  release" 
as  equivalent  to  bargain,  grant,  sell 
and  convey. 
11:104. 

VIII.     DESTRUCTION    OR   SUR- 
RENDER OF  DEED. 

After  deed  has  been  executed  and 
delivered  its  subsequent  cancella- 
tion, destruction  or  surrender  will 
not  revest  the  title  to  the  land  in 
the  grantor. 

1:507;  2:78;  3:179;  4:142; 
5:145;  7:133;  9:134;  10:115. 

Exceptions  to  this  rule  stated. 
4:142;  6:176;  7:133;  9:134. 
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Destroyed  deed — Sufflclency  of  or- 
der of  court  to  ooDTey  title. 
12:157. 

Equity  may  compel  grantor  who 
has  fraudulently  destroyed  a  deed 
already  delivered  to  execute  a  new 
deed. 

1:507. 

IX.     CANCELLATION    OF    DEED. 

a.    In  general. 

m 

Right    to    have    cancellatloa    of 
forged  deed. 
11:117. 

Deed  procured  by  fraud,  dureee. 
or  undue  influence  may  be  set  aside. 
1:506. 

No  relief  to  party  participating  in 
fraud  or  undue  Influence. 
3:171. 

Unauthorized  delivery  as  ground 
for. 

9:141. 

Right  to  cancel  voluntary  settle- 
ment 

3:173. 

Mere  fact  that  deed  is  voluntary 
does  not  authorize  its  cancellation. 
9:141. 

Mere  fact  that  instrument  is  im- 
prudent, unreasonable    or   unequal 
not  sufficient. 
6:183;  8:150. 

Right  of  grantor  to  cancel  deed, 
possession  of  which  has  been  ob- 
tained without  his  consent. 
6:183 

Grantor  executing  deed  for  fraud- 
nient  purpose  can  not  have  cancella- 
tion. 

5:156. 

Loss  of  right  by  laches. 
10:125,  11:117;    12:87. 

Return  of  consideration. 
10:128. 

Allowance  to  grantee  or  true  own- 
er upon  cancellation  of  deed. 
11:117;  12:87. 


Jurisdiction    of    equity    to    put 
plaintiff  in  possession. 
10:128. 

Effect  of  grantee  accepting  deed 
without  reading  it 
1:506. 

Assignability    of    right    to    have 
deed  cancelled  for  fraud  or  duress. 
8:172;  8:151. 

Sufficiency  of  complaint. 
9:141. 

Jury   trial    In   action   to   cancel 
deed.  :   i 

9:662. 

b.    Insufficiency    of    consideration. 

Mere  inadequacy  of  consideration 
not  smfflcient 

6:183;   8:150;   9:141. 

What  insufficiency  or  failure  of 
consideration  will  authorize  can- 
cellation of  deed. 

6:183;  11:110;  12:78. 

Breach  of  grantee's  promise  form- 
ing the  consideration  do^  not  au- 
thorize. 

6:183;  9:141,  148. 

Conveyance  in  consideration  of 
grantor's  support— Right  to  cancel- 
lation upon  failure  of  grantee  to 
perform  his  contract 

3:173;  9:144;  11:117;  12:78. 

Deed  executed  in  considersjtibn  of 
making  of  a  will— Cancellation  up- 
on will  failing  to  be  probated. 
3:178. 

Deed  in  conaiideration  of  another 
deed,  which  is  void  on  account  of 
defects. 
3:173. 

Deed  for  illegal  consideration — 
Grantee  obtaining  by  taking  advan- 
tage of  grantor  cannot  defend  on 
ground  that  the  parties  are  in  pari 
delicto. 
1 : 487. 

c*     Mental  Incapacity. 
See  also  Infants  and   Insane  per- 
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sons. 

What      mental      incapacity      of 
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grantor  will  authorize  cancellation 
of  Ms  deed. 

3:176;     5:155;     6:185;     7:140; 
8:150;   9:142;   10:124;   11:99; 
12:65. 
Presumption  as  to  sanity. 
6:185. 

Not  presumed  because  of  old  age 
or  physical  inflrmitiee. 
10:124;  12:65. 

Effect    of    inadequate    considera- 
tion. 

10:124. 

Effect   of    insane   delusion    upon 
other  subjects. 
•     3:176;   7:140;   10:124. 

Complaint — Necessity  of  negativ- 
ing confirmation  of  or  acquiescence 
in  deed. 
7:140. 

Return  of  property. 
8:150. 

Intoxication  of  grantor. 
9:142. 

d.     Mistake. 

Cancellation  fior  mistake. 
5:154;  11:122;  12:91. 

Omission  in  deed  by  father  to  son 
of    the    reservation    of    rents    and 
profits  in  favor  of  another  son. 
10:131. 

e.     Fraud. 

1.    In  general. 

Fraud  not  presumed. 
5:156. 

Inference    of    fraud    from    inad- 
equacy of  consideration. 
7:141. 

Proof  of  fraud  by  circumstantial 
evidence. 
8:151. 

Burden  of  proof. 
1:506;   3:170;   4:152. 

Restoration  of  consideration. 
4:152;  5:157. 

Recovery  of  damages  by  grantor's 
heirs,  in  lieu  of  cancellation. 
6:184. 


Conveyance  between  husband  and 
wife. 

4:152;   6:186;   11:119. 

Voluntary  trust  deed  cannot  be 
set  aside  for  fraud  or  undue  influ- 
ence. 

2:131. 

Action  to  cancel  deed  for  fraud — 
Court  cannot  annul  conveyance  for 
incapacity  of  granitor. 
3:614.    , 

Cancellation  for  fraud,  of  deed  to 
land  given  in  exchange  for  other 
land — Defendant  cannot  retain  land 
and  defeat  recovery  on  ground  that 
like  fraudulent  representations 
were  made  to  him  by  plaintiff  con- 
cerning his  land. 
1:506. 

2.    Fraud  sufficient  to  authorize  can- 

cellalion. 

Construotive  fraud  defined. 
3:178. 

What    fraud    will   authorize   the 

cancellation     of    a    deed — General 

principles  and  particular  cases. 

1:506;  3:169,  170;  4:152;  5:156; 

6:186;    7:141;   8:151;    9:143; 

10:125;  11:119;  12:88. 

Ignorance  or  mistake  as  to  the 
law. 

5:156. 

Fraudulent  promise  made  without 
any  intention  of  performance. 
2:131. 

Cancellation    of    voluntary    deed 
from  husband  to  wife  obr:ained  by 
her  shamming  affection. 
7:142. 

Fraudulent  representations  as  to 
contents  or  character  of  Instrument 
3:169;  11:119;  12:88. 

Fraudulent  representations  as  to 
use  to  be  made  of  property. 
10:126;  11:120;  12:89. 

False  representations  as  to  solv- 
ency of  grantee. 
7:141. 
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Failure  of  son  to  furnish  main- 
tenauce  for  his  aged  mother,  which 
was  the  consideration  for  the  deed. 
2;  131. 

f.     Duress. 

What  duress  is  stifBcient  to  au- 
thorize cancellation  of  a  deed — Gen- 
eral principles  and  particular  cases. 
4:152;     6:187;     8:152;     9:143; 
11:121;   12:90. 

Deed   obtained    from    woman   to 
protect  her   husband  or  son  from 
threatened   criminal   prosecution. 
2:131;   7:143;   8:152;   9:143. 

Such  a  conveyance  may  be  rati- 
fied. 

2:131. 

Threat  to  bring  civil  suit 
2:131. 

g.     Undue    influence. 

1.    In  general. 

As  to  when  undue  influence  will 
be  presumed. 

7:144;  8:153;*  10:127. 

What  undue  influence  is  sufficient 
to  authorize  cancellation  of  a  deed — 
General  principles  and  particular 
cases. 

1:506;  3:174;  4:152;  5:158; 
6:187;  7:143;  8:152;  9:143; 
10:125;  11:121,  238;  12:90. 

Undue  influence  of  husband  pro- 
curing wife's  deed. 
2:131;  3:175. 

Influence  reeulting  from  affection 
or  attachment 

5:158;  8:152;  11:121. 

Right  of  heir  of  grantor  to  eet 
aside  deed  for  undue  influence. 
4:152;  9:143;  12:90. 

May    be   established    by    circum- 
stantial evidence. 
1 :  506. 

2.    Deeds  between  parties  sustain- 
ing fiduciary  relations, 

Dpon  whom  rests  burden  of  proof 
in  action  to  cancel  deed  for  fraud, 


duress  or  undue  influence  where  the 
parties  sustain  flduciary  relations. 
1:506;      2:132;      3:177,     177a; 

4:153;     5:159;     6:188.     324; 

7:144;  8:153;  9:144;  10:127; 

11:119;  12:88. 

Parent  and  child. 
3:177;     5:159;     7:144;     8:153; 
12:88. 

Husband  and  wife. 
3:177a;  4:153. 

Brother  and  sister. 
10:127. 

Guardian  and  ward. 
4:153;   5:159. 

Female    ward   and    wife   of   her 
guardian. 
4:153. 

Attorney  and  client. 
3:177,     177a;      6:159;      7:144; 
11:118. 

Land     owner     and     real     estate 
broker. 
3 :  177. 

Grantor  and  a  confidential  friend 
acting  as  his  business  adviser. 
5:158. 

Physician  and  patient 
4:153. 

Priest  and  parishioner. 
3 :  177a. 

Pauper  and  county. 
2:132. 

X.     LOST   DEED. 

Lfoss    of    deed    does    not    divest 
grantee's  title. 
11:123. 

Action  to  establish  lost  deed  exe- 
cuted by  several  persons — Proof  as 
to  exeoutton. 
4:155. 

Proof    required    and    burden    of 
proof,    ^here  one  claims  under  a 
lost  deed. 
11:123. 
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Lost  deed — ^Presumption  as  to  its 
execution. 
1:365. 

Lost  deed — ^Proof  of  execution  and 
delivery  by  copy  of  registry  record. 
11:123. 

Evidence  admlfifiible  to  eetablish 
lost  deed. 
12:157. 

Deed  to  confirm  lost  deed,  creates 
no  new  title  and  conveys  nothing 
acquired  by  the  grantor  since  the 
original  deed. 
11:103. 

Proof  of  title  under  lost  deed  or 
will. 

3:634a;  11:123,  706. 

Degree  and  sufficiency  of  evidence 
required  to  establish  lost  deed. 
4:294;      6:750,      931;      7:146; 
10:784. 

Admissibility  of  parol  evidence  of 
contents  of  lost  deed. 
7:281. 


DEFINITIONS. 

Definition  of  real  estate.    See  Real 
Estate. 


"Accumulations." 
7:364. 

"Adjacent  owner  " 
7:165. 

"Approach  to  a  bridge." 
4:749. 

"Appurtenances." 
9:413. 

"Appurtenant  easements." 
3:222. 

"Banks." 
1:37. 

"Banks  of  a  river." 
1:37. 

"Bom  alive." 
3 :  198. 


"Bridges." 
4:170. 

"Buildings,  improvements."  eitc. 
4:170. 

"Charitable." 
5:180;  9:58. 

"Contiguous." 
3:198. 

"Cultivated  land." 
10:150. 

"Easement." 
4:170. 
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Eleemosynary. 
5:62,  180. 

"Enclosed  lands." 
6:354. 

"Estates  tail." 
3:198. 

"Executed." 
3:198. 

"Family." 
3:198. 

"Farming  neighborhood. 
3:198. 

"Fruit." 
3:125  note. 

"Good  faith." 
3:198. 

"Heir." 
3 : 198. 

"Hereditaments." 
2:521. 

"High    water"    and    "high-water 
mark." 

1:37;  3:777;  5:180. 

"House." 
4:170. 

"Improved  land." 
4:169. 

"Incumbrance." 
3:198;  4:169. 


"Insolvency." 
3:357;  6:374;  9:316. 
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*'Intere0(  in  land." 
4:170. 

"Irreparable  injnry." 
6:733. 

"Jointure." 
5:114. 

"Laborer." 
4:494. 

"Land." 
7:726. 

"Leaae." 
4:430. 

"Legal  repreeentatiyes." 
3:198. 

'Lien." 
4:170. 

"Minerals  and  ores." 
4:521. 

'Mineral  orea." 
4:521. 

^'Mineral  ores"  and  "Minerals  and 
4:521. 


» 


"Mining  claim. 
4:640. 


'Mining  ground." 
8:630. 

"Mistake  of  fact" 
3:198. 

"Mistake  of  law." 
3:198. 

"New  roof." 

3:198. 

"Occupy." 
4:431. 

"Owner." 

3:198;  8:178. 

"Owner  of  land." 
4:170;  6:180. 

"Owners  and  holders." 
5:170. 

"Park." 
2:103;  6:212. 


"Peaceable  possession." 
5:640. 

"Possession." 
7:618;  8:620. 

"Premises." 
10:150. 

"Property." 
5:180. 

Property  "along,  the  route"  of  a 
railroad. 
4:761. 

"Public  building." 
9:64. 

"Purchase." 
3:198. 

"Purchaser   for  a  valuable  con- 
sideration." 
3:198. 

"Relative." 
4:171.  894. 

"Remainder." 
3:307. 

"Rent." 
4:171. 

"Rental  value." 
4:171. 

"Reprtsee." 
9:491. 

"Reputed  owner." 
5:180. 

"Shore." 
4:172. 

"Stream." 
7:726. 

"Surface" 
11:125. 

"Surface  water." 
4:170,  791. 

"Tenemenit  house." 
3:198. 

"Timber." 
4:173;  9:826. 

"Title." 
4:170. 
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"Unmarried." 
6:212. 

"Vacant  and  unoccupied  land. 
3:198. 

"Value  of  use." 
4:171.    ' 

"Vein." 
9:604. 

"Water  course." 

4:874. 


1$ 


DEMAND  AND  TENDER. 

See  Real  Actions,  III. 

See  Specific  Performance,  III,  b. 


DESCENT. 


I.  In  genebal. 

II.  Escheated  estates. 

III.  Right  to  inhebit. 

a.  In  general. 

b.  Bastards  and  children  of  slaves 

or  Indians, 
a  Adopted  children. 

IV.  Pbopebty  subject  to  descent. 

V.  Febsons    entitled    to    inhebit 

AND  THEIB  SHABES. 

a.  In  general. 

b.  Half  bloods  and  collaterals. 
'  c.  Surviving  hueband  or  wife. 

1.  In  general, 

2.  Widow's  quarantine. 

VI.  Advancements. 

VII.  Liability  of  heibs  fob  debts 

AND  CONTBACTS  OF  ANGESTOB. 


Aliens.    See  Aliens. 

Homestead.    See  Homestead,  VIII. 

Indian  lands.    See  Indians. 


I-     IN   GENERAL. 

State  takes  title  to  property  of 
Intes'ate  without  heirs. 
'    8-267 

Presumption     of    deacn    arising 
from  long  absence. 
4:182. 


Ancestor  and  child — Presumption 
.18  to  order  of  death. 
4:182. 

Second  marriage  by  man  during 

life  of  his  former  wlfe^— Presump- 
tion as  to  divorce. 
4:182. 

A  lease  of  land  for  term  of  years 
descends  as  real  estate. 
3:209. 

Descent     of     lessee's     unexpired 
term. 

7:166. 

Money  derived  from  sale  of  stand- 
ing timber  descends  as  real  estate. 
3:209. 

Mortgaged    lands — Descent    upon 
death  of  mortgagor  after  foreclos- 
ure but  before  sale. 
3:209. 

Partition  of  estate  does  not  break 
line  of  descent. 
7:166. 

Descent  of  partnership  real  estate. 
10:157. 

Purchaser  at  administrator's  sale 
— Descent  upon  his  death  after  pay- 
ing   part    of    purchase    price    and 
going  into  possession. 
10:157. 

Miscellaneous  statutes  stated  and 
construed. 

3:209;     4:182;     5:196;     8:185; 
9:171;  10:157;  11:126;  12:92. 

II.     ESCHEATED  ESTATES. 

State  takes  title  to  property  of 
intes'ate  without  heirs 
8 :  267. 

Who  may  enforce  an  escheat. 
3 :  207. 

Presumption  of  non-residence  to 
effect  an  escheat. 
12:140. 

Recovery  of  escheated  property. 
11:177. 

Escheat    of    land — Statutes    con- 
strued. 

3:207;    11:177;   12:140. 


DESCENT.  Ill, 
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III. 


RIGHT   TO    INHERIT. 

a.     In  general. 

Descent  of  real  estate  governed 
by  the  law  where  it  is  situated. 
1:508;  4:182;  9:171. 

Right    of    murderer    to    inherit 
from  his  victim. 

2:156;  3:209;  11:129. 

Casting  descent  by  imprisonment 
for  life. 

3:209;  9:163. 

The  right  of  a  pretermitted  child 
cannot  be  cut  off  by  a  sale  directed 
by  a  will. 
2:157. 

Descent  of  equitable  and  legal 
tiUe. 

3:209;  6:214;  9:171. 

b.     Bastards  and  children  of  slaves 
or   Indians. 

Presumption   of  le^timacy  may 
be  overcome  by  proof. 
2:161. 

Adulterine  bofltards — ^Rlght  of  in- 
heritance given  by  subsequent  mar- 
riage of  the  parties. 
7:171. 

What  constitutes  such  recognition 
of  parentage  as  will  give  a  bastard 
the  right  to  inherit. 

5:189;  7:170-;  8:181;  9:167; 
10:152. 

Construction  of  statutes  as  to  the 
right  of  inheritance .  by  and  from 
bastards. 

2:161;  3:204;  4:174;  5:189; 
7:170;  8:181;  9:167;  10:152; 
11:128;  12:94. 

Rights  of  children  of  slaves. 
2:156;  3:204;  4:177,  182;  5:189; 
6:215;  8:181;  9:167;  10:152. 

Rights  of  Indian  children. 
1:508;  5:189;  11:128. 

e.    Adofrted  children. 

Adoption  of  children  can  only  be 
Reeled  through  statutory  author- 
ity. 

7:169;  8:180. 


One  more  than  twenty-one  years 
of  age  may  be  adopted  as  a  child* 
8:180. 

ft 

Formal  requisites  of  instrument 
of  adoption. 
8 :  180. 

LooB  or  destruction  of  record  of 
adoption  proceedinom — ^Admissibil- 
ity of  oral  evidence  to  show  adop- 
tion. 

12:98. 

Rights  of  adopted  children  as  to 
inheritance. 

3:201;  4:176;  5:187;  6:213; 
7:16«;  8:179;  9:164;  10:151; 
11:127;  12:93. 

Right  of  child  adopted  ill  one 
state  to  inherit  land  in  another 
state. 

3:201;   5:188;   12:93. 

Right  to  inherit  from  others 
through  the  adopting  parent. 

3:201;   7:169;   8:179;   11:127. 

m 

Force  and  effect  of  agreement  be- 
tween  adopting   parent   and    child 
concerning  Its  right  of  inheritance. 
3:201;  7:169;. 10:151;  12:93. 

Child  specially  adopted  as  heir  of 
one  of  its  adopted  parents,  not  en- 
titled to  inherit  from  the  other. 
4:176;  5:187. 

Rights  of  heirs  of  adopted  child. 
5:187. 

Effect  of   second   adoption  after 
death  of  first  adoi^ing  peurty. 
5:187. 


f» 


Adopted  child  not  a  "bodily  heir. 
9:165. 


Adopted  child  as  "heir,"  "issue" 
or  "descendant." 
2:157;  12:93. 

Adopted  child  treated  as  a  nat- 
ural child  in  determining  surviving 
widow's  rights  as  to  election. 
9:164. 

Child  adopted  after  execution  of 
will  by  adopting  parent  treated  as 
an  after-bom  child. 
10:151. 
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DESCENT,  IV— V,  c,  1. 


Iv.     PROPERTY  SUBJECT  TO 
DESCENT. 

A  fee  conditional  does  not  pass 

by  descent. 

7:166. 

I 
Contingent  estate  of  inheritance 

passes  by  descent. 

3:209. 

An  interest  in  a  mining  claim 
passes  by  descent. 
2:156. 

Equitable  interest  of  one  in  whose 
favor  a  title  bond  to  land  has  been 
executed. 
11:677. . 

The  estate  of  one  holding  state 
land  under  certificate  of  purchase 
is  descendible. 
12:92. 

Widow's  right  of  quarantine,  not 
a  heritable  estate. 
2:163. 

The  conveyance  of  a  legal  title  to 
lands  to  an  agent  to  facilitate  his 
sale  of  the  same,  does  not  give  him 
any  descendible  rights. 
2:548. 

Descent  of  water  rights. 
4:876. 


V.     PERSONS   ENTITLED  TO   IN- 
HERIT AND  THEIR  SHARES- 

a.     In  general. 

Descent  of  Indian  lands. 
5:184. 

Descent  of  ancestral  property. 
5:181-183;  7:167;  9:166. 

Descent  of  lands  acquired  by  gift. 
5:186. 

Rights  of  children  of  a  void  mar- 
riage. 

4:182;  8:181. 

Exclusion  of  persons  tracing 
their  descent  through  uninheritable 
blood. 

3:209;  4:182. 


Estate     of     unmarried     child — 
Rights  of  surviving  stepmother. 
5:196. 

As  to  when  "children"  includes 
grandchildren. 

2:148-150;  4:174. 

As  to  when  persons  take  per 
stirpes  or  per  capita. 

2:160;     3:202;     5:186;     7:166; 
8:185. 

Florida  statute  construed — ^Des- 
cent to  maternal  and  paternal  kin- 
dred. 

7 :  167. 

Iowa  statute  construed — ^Right  of 
inheritance  of  parents  of  an  intes- 
tate dying  without  issue. 
6:213. 

Oregon  statute  construed,  descent 
of  estate  of  unmarried  minor's  child. 
2:164. 

b.    Half   bloods   and    collaterals- 
Words    "of    the    blood"    compre- 
hend   all    persons    of    the    blood, 
whether  of  the  whole  or  half-blood. 
2:155. 

Right  to  inherit  ancestral  estates. 
5:181-183. 

• 

Construction  of  statutes  as  to  the 
right  of  half-bloods  to  inherit. 
2:151-155;       4:75;       5:181-183; 
7:168;  9:166;  10:152;  11:128; 
12:94. 

0.    Surviving  husband  or  wife* 

1.    In  general. 

Rights  of  survivor  of  void  mar- 
riage. 
8:185. 

Surviving  wife's  interests  subject 
to  lien  or  mortgage  for  purchase 
money. 

3:203;  4:178. 

Wife's  release  by  antenuptial  con- 
tract of  her  right  to  inheritance — 
Effect  upon  her  status  as  widow  to 
confer  right  of  inheritance  upon 
others. 
I        8:185. 
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Descent  to  surTiving  husband  or 
wife — Skatutes  construed. 

2:158;  3:203;  4:178;  5:190,  191; 
6:216.  217;  7:172,  173;  8:182; 
9:168;  10:153;  11:70.  129; 
12:52,  53.  55. 

Construction  of  Indiana  statutes 
concerning  rights  of  childless  sec- 
ond or  subsequent  wife. 

2:159;  3:203;  5:191;  6:217; 
7:173;  8:182;  9:168;  10:153; 
12:55. 

Indiana  statute  construed — Con- 
veyance by  widow  remarrying. 

4:182;  5:192;  7:173;  9:168; 
11:282. 

2.     Widovfs  quarantine  and  alloto- 

ance. 

Right  of  widow  not  affected  by 
her  insanity. 
2:163. 

A  widow's  right  of  quarantine  Is 
personal  and  noc  assignable. 
3:206;  7:173. 

The  right  is  held  assignable  in 
Missouri. 

6:218;   10:153. 

Right  perishes  with  widow,  but 
her  representative  may  sue  for  ac^ 
crued  rents. 
2:163. 

Right  to  emblements. 
3:206. 

Right  as  to  leased  land. 
4:179;  6:218. 

Widow's  possession  not  adverse  to 
heirs. 

5:193;  8:188. 

Construction  of  statutes  concern- 
ing quarantine  rights  of  surviving 
widow. 

2:163;  3:206;  4:179;  5:193; 
6:218;  8:183;  9:169;  11:73; 
12:52. 

Lands  set  apart  for  year's  support 
to   widow  and  minor  child — Right 
of  widow  to  convey  upon  marriage 
and  removal  of  child. 
12:52. 


Statutory  allowance  to  wddow. 
12:53. 

Joinder  by  widow  in  application 
to   sell   her  husband's  land   under 
deed  of  trust — Not  a  waiver  of  her 
statutory  allowance. 
11:440. 

Right    of    minor    children    and 
widow  to  year's  support,  not  affected 
by  her  prior  Joinder  in  a  trust  deed. 
11:282. 

North  Carolina  statute  construed 
— Action  by  widow  for  year's  sup- 
port. 

11:282. 


VI.     ADVANCEMENTS. 

What    conveyances    or    property 
transfers  from  parent  to  child  will 
be   treated  as  advancements — Gen- 
eral principles  and  particular  cases. 
1:508;     2:162;     3:205;     4:180; 
5:194;  6:219;  7:174;  10:154; 
11:130;  12:95. 

Charging  of  interest  on  advance- 
ments. 

1:508;  2:162;  8:185. 

Advancements    exceeding    dllstri- 
butive  share — No  obligation  to  con- 
tribute to  other  heirs. 
2:162. 

Presumption      that      conveyance 
from  parent  to  child  is  an  advance- 
ment— Burden    and    sufficiency    of 
proof  to  overcome. 
3:205. 

Charging  use  and  occupation  of 
land  as  an  advancement. 
10:154;  11:706. 

Transfer  of  property  to  a  child  in 
pursuance  of  a  moral  duty,  is  not. 
10:154. 

Conveyance  by  parent  to  husband 
or  wife  of  his  child. 
3:205. 

Use  of  property  by  parent  to  pro- 
cure  release  of  his  son-in-law  from 
prison. 
5:194. 
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DESCENT— DITCHES  AND  DRAINS,  I. 


Admissibility  of  parol  evidence 
to  determine  questions  concerning 
ad^vancements. 

3:205;  5:194;  6:219. 

Illinois     statute    construed — ^Ad- 
vancements must  be  evidenced  as 
required  by  the  statute. 
6:219;  10:154. 

A  vested  remainder  in  real  estate 
is  subjeot  to  advancement. 

7:174. 

VII.     LIABILITY  OF   HEIRS    FOR 

DEBTS    AND    CONTRACTS 

OF  ANCESTOR. 

Persons  acquiring  real  estate  by 
inheritance  take  it  subject  to  the 
debts  of  the  former  owner. 
2:156. 

Liability  of  one  who  inherits  per 
stirpes.  ) 

4 :  1S2. 

Liability  of  heirs  for  debts  and 
oontraQts  of  ancestor — General  prin- 
ciples and  statutes  construed. 

3:208;  4:181;  5:195;  6:220; 
7:175;  8:184;  9:170;  10:155; 
11:131;  12:96. 

Defeating  liability  by  alienation. 
4:181;  7:175;  11:131;  12:96. 

Liability    of    purchaser    of    land 
from  heirs  before  administration. 
5 :  195. 

Purchaser  from  heir  pending  ad* 
mtnistration  of  ancestor's  estate — 
Liability  for  heir's  debt  to  the 
estate. 

10:156. 

Liability    of    devisee   for   assess- 
ment for  municipal  improvements. 
4:181. 

Liability  on  covenants  of  ances- 
tor. 

2:88;  4:181;  5:195;  7:175; 
10:155. 

Procedure  by  creditor. 
3:208;  4:181;  5:195;  9:170. 

Procedure  for  collecting  debt  due 
from  heir  to  the  estate. 
12:96. 


Creditors  of  ancestor  have  prior- 
ity over  creditors  of  heir. 
11:131. 


DESCRIPTION    OF    REAL 
ESTATE. 

See    Boundaries    and    Description, 
VII. 


DITCHES  AND  DRAINS. 

I.    Right    to    dischabge    ditches, 

IN    GENERAL. 

[I.    Statutory  proceedings. 


Irrigation.    See  Irrigation. 
Surface    Waters.    See    Waters,    V, 
c,  3. 


|.     RIGHT   TO    DISCHARGE 
DITCHES,  IN  GENERAL. 

•    Acquiring   easeDaent    for    by    ad- 
verse use. 

4:195;  7:18S;  9:178. 

Abutting  owners  may  drain  into 
a  water  course. 
1:637. 

The  right  to  drain  land  does  not 
confer    the    right    to    divert    the 
waters  of  a  stream. 
3:781. 

The  right  to  discharge  ditches  for 
draining  a   railroad   right  of  way 
upon  adjacent  lands  is  an  easement. 
6:228. 

The  owner  of  an  easement  for  a 
drain  cannot  enlarge  it  or  suffer  it 
to  fill  up  to  tbe  injury  of  the  serv- 
lemt  estate. 
11:140. 

Owner    of    dominant    or    higher 
estate  may  discharge  under-ground 
tile  drains  into  a  natural  channel. 
1:512. 

Right   of  owner   of  easement   to 
maintain    a    drain,    to    repair   and 
clean  out  the  same. 
7:194. 


DITCHES  AND   DRAINS— BASEMENTS. 
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Change  of  open  to  covered  ditch 
2:180;   9:184. 

Construction    of    grant    of   ease- 
ment to  construct  ditches. 
8:191. 

Injunction  against  obstruction  of 
drain. 

11:140. 

Dominant  owner   cannot   compel 
servient  owner  to  keep  ditoh  open. 
11:140. 

Right  of  landowner  to  construct. 
1:512;     2:719;     3:713;     4:794; 
5:889;    6:888;    7:783;    8:805; 
9:775;  10:667;  12:102. 

Right  of  riparian  owner  to  in- 
crease flow  of  stream  by  drainage 
of  his  land. 

7:783;     8:805;     9:775;     10:667; 
11:557;   12:102,  618. 

II.     STATUTORY    PROCEEDINGS 

Appropriation  of  land  for. 

3:261;       4:216,      217;       8:218; 
11:154. 

Assessment  for. 
11:15;   12:100. 

•  Cons^titutional'ity  of  statutes. 
12:98. 

Statutes    regulating  ditches,   lev- 
ees   and    drainage    districts,    noted 
and  construed. 
12:97,  98. 

Authority  given  by  statutes. 
12:98. 

Mill  Bites. 
12:98. 

Proceedings  and  practice. 
12:99. 

Parties. 
12:99. 


Conclusiveness      of     finding 
board. 

12:99. 


of 


Attacking  aasessmenta. 
12:100. 

Notice. 
12:100. 

Damages. 
12:101. 

Damages — Benefits  oftMt 
12:101. 

Levee  contract.. 
12:102,  103,  111, 


Assessment    statutes,    noted    and 
construed. 

11:15;  12:100. 


DIVORCE. 

See  Husband  and  Wife.  VIII. 


DOWER. 

See  Curtesy  and  Dower 


DRAINAGE. 

See  Ditches  and  Drains. 


EASEMENTS. 


I.  Dettnition     and     creation     of 

EASEMENT. 

a.  In  general. 

b.  By  grants  or  reservations. 

c.  By  prescrip'ion. 

d.  Appurtenant,     continuous,     or 

Implied. 

II.  Dominant  and  se'bvient  estate. 

a.  In  general. 

b.  Use  of  land  by  servient  owner. 

c.  Change  or  destruction  of  ease- 

ment by  servient  owner. 

III.      PaKTTCULAB    EASEMENT'S. 

a.  Light  and  air. 

b.  Lateral  support. 

c.  Private  ways. 
1.  In  general. 

•2.  Creation  by  grant  or  reserva- 
tion. 

3.  Creation  by  prescription. 

4.  Use  by  owner  of  way. 
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EASEMENTS,  I,  a—b. 


5.  Gatee,  bars,  repairs  and  im- 
provemeDfts. 
d.  Way  of  necessity. 
IV.    Extinguishment    ob   loss    of 

EASEMENT. 

a.  In  general. 

b.  By  destruction  of  premises. 


Ditches.    See  Ditches  and  Drains. 
License.    See     Licenses     Affecting 

Real  Property, 
Party  Walls.    See  Party  Walls. 
Public    ways.    See    Highways   and 

Streets. 


I.     DEFINITION    AND   CREATION 
OF    EASEMENT. 

a*     In   general. 

Easement  defined. 
3:222. 

Creation     between     estates     for 
years. 

2 : 167a. 

Cannot  be  created  by  oral  agree- 
ment. 

2:167a. 

Easement  between  different  parts 
of  a  building  treated  as  a  chattel. 
2:169. 

A  license  does  not  create  an  ease- 
ment. 

4:194. 

Creation    of    by    executed    parol 
license. 

4:194;  6:230. 

Creation  of  negative  easement. 
6:229;  10:164. 
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A  grant  of  a  "public  road  over 
private  land  creates  an  easement. 
11:541. 


PermiFsion    to    travel    over   land 
because  of  Impassableness  of  high- 
way, creates  only  a  license. 
1:510. 

An  easement  may  be  acquired  in 
the  lands  of  a  married  woman  with- 
out deed. 
9:187. 


An  administrator  selling  land  of 
his    decedent    can    not   impose   an 
easement  upon  other  lands  of  such 
decedent 
7:196. 

An  easement  resulting  from  acts 
performed  by  an  individual  for  the 
use   and   benefit   of   a   corporation 
does  not  belong  to  the  individual. 
9:187. 

Perpetual    easement   to    overflow 
land — Creation    by    acceptance    of 
parol  award  of  damages. 
6:228. 

Action  to  determine  claim  of  ease- 
ment— Evidence  admissible. 
7:196. 

b.     By  grants  or  reservations. 

Creation  of  easements  by  grants 
or  reservations — General  principles 
and  particular  cases. 

3:223;  4:193;  5:203;  6:229; 
7:187;  8:189;  9:176;  10:164; 
11:135,  137;   12:104,  106,  107. 

Words  of  inheritance  not  neces- 
sary. 

7:187. 

Description  of  easement  in  gross. 
10:1G4. 

Creation  by  exception  and   dedi- 
cation in  a  deed. 
10:167. 

Creation    by   reservation — ^Rights 
of  tlilrd  parties. 
7:187. 

Reservation    In    deed    conveying 
one  story  of  a  building. 
3:223. 

An  abutting  owner's  appurtenant 
easement  in  the  street  can  not  be 
reserved  to  him  on  the  sale  of  the 
property. 
4:202. 

Construction  of  grant  by  riparian 
owner  ^0  a   city  to  construct  and 
maintain  a  canal. 
2:167a. 

Married  woman's  deed  insufficient 
•mder  the  statute  can  not  create. 
4:193. 
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An  easement  reserved  in  a  deed 
not  affected  by  Its  omission  from 
subsequent  deeds. 
4:193. 

Grant  of   right  of  way   to  tele 
phone  company. 
12:106. 

Easement  acquired  by  provision 
in^  partition  deed  providing  for  the 
keeping  open  of  an  alley  between 
lots. 

12:110. 

c.     By  prescription. 

What  statutes  govern. 
8:192. 

Color  of  title  is  not  necessary. 
1:511. 

An  easement  by  prescription  may 

be  created  by  a  continuous  adverse 

use  for  the  prescriptive  period. 

1:511;      2:171;      3:224;      4:195, 

199;     5:201;     6:231;     7:188; 

8:192;  9:177;  10:166;  11:136; 

12:105. 

Can  not  be  acquired  against  one 
under   legal   disability. 
2:171. 

The  right  is   inchoate   until   the 
use  has  continued  for  the  prescrip- 
tive period. 
8:192. 

What  constitutes  adverse  use  of 
an  easement. 
4:680. 

A  permissive  use  or  a  use  by 
agreement  is  not  sufficient. 

2:171;     4:195;     6:231;     7:188; 
8:192;  9:177;  10:166;  12:105. 

Use  for  the  prescriptive  period 
— Presumption  that  it  was  under 
claim  of  right. 

3:224;  6:231;  11:136;  12:105, 

A  guardian's  use  of  a  pass-way 
over  lands  of  his  wards  presumed 
to  be  permissive. 
9:177. 

Burden  of  showing  use  permis- 
sive. 

2:171;    4:680;    6:750;     11:136; 
12:105.      ' 


The    use   of    the    way    conjoint- 
ly with  the  true  owner  is  not  suf- 
ficient. 
5:201. 

Creation  of  easement  for  high- 
way by  adverse  use. 

3:224;  4:195;  5:201,  202;  6:231; 
7:189;  8:192;  10:166;  11:136; 
12:105. 

Mere  necessary  divergences  from 
the  ordinary  route  of  a  way  do  not 
affect  the  adverse  use.    . 
3:224. 

Establishing  highway  by  permit- 
ting public  to  use  a  pass-way — Ne- 
cessity of  acceptance  by  municipal 
authority. 
4:196. 

Acquisition  of  easement  in  rail- 
road property  by  prescriptive  use. 
3:224;  8:192;  9:177. 

Right  of  railroad  to  acquire  ease- 
ment  for  a   right  of  way  by  pre- 
scriptive use.  I 
7:188;  10:166. 

Acquisition  of  easement  in  water 
rights  or  right  of  drainage  by  pre- 
scriptive use. 

3:224;  4:195;  7:188;  9:178; 
10:166;    11:136;    12:105. 

Right  to  maintain  outside  stair- 
way over  an  alley. 
7:188. 

Particular  cases. 

1:511;  2:171;  5:201;  6:231; 
9:177;    11:136;   12:105. 

d.  Appurtenant,  continuous,  or  im- 
plied. 

Appurtenant  easement  defined. 
3:222. 

Distinction  between  ways  appur- 
tenant or  in  gross. 
2:176. 

Occupation    of  land    and    use    of 
way  appurtenant  thereto,  evidence 
of  a  right  to  use. 
1:591. 

Appurtenant     easement     favored 
rather  than  easement  in  gross. 
8:189. 
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One  who  s€?ls  and  conveys  a  part 
of  his  land  impliedly  grants  aU 
those  appurtenant  and  visible  ease- 
ments which  are  necessary  for  the 
reasonable  use  of  the  property 
srranted 

1:510-512,     591;     2:167a,     168; 

3:225;    4:193;    6:232;    7:190; 

8:193;  9:179;  10:167;  11:142; 

12:ll2S. 

Rule  applies  in  case  of  commis- 
sioner's conveyance  of  a  decedent's 
property.    • 
9:179. 

Rule  applies  in  case  of  division 
of  land  by  partition. 

2:170:    9:179;    12:112. 

Rule  applies  to  a  division  of  one's 
land  among  his  children. 
6:232. 

Passing  of  appurtenant  easement 
to  purchaser  at  judicial  or  fore- 
closure sale. 

2:170:   7:190;  11:142. 

Appurtenant   easements    pass   to 
one  acquiring  the  dominant  estate 
uuder  right  of  eminent  domain. 
10:167. 

Passing  of  annurtenant  easement 
under  a  conveyance  made  by  refer- 
ence to  a  nlat. 

11:142;  12:112. 

Implied    grant    of   easement    not 
extended    beyond    intention   of   the 
creator  of  it. 
7:190. 

Implied  easement  can  exist  only 
against  lands  owned  by  the  grantor 
at  the  time  of  his  conveyance. 
6:232. 

Basement   in   an   abutting   street 
passing  as  appurtenant. 
3:225:    9:179. 

An   easement  to  use  a  stairway 
not  in  existence  at  the  time  of  the 
conveyance    and    not    referred    to  > 
therein  will  not  pass  as  an  appurte- 
nance. 
9:179. 

Easemf-nt  appurtenant  to  grant  to  '. 
a   mining   company   of   a   right   to  ' 


locate  pump  and  pipe  line  for  wa- 
ter supply. 
11:142. 

Keeping  doors  open   between   a 
saloon  and  rotunda  of  a  hotel — Im- 
plied easement   for   can   not   arise 
out  of  a  mere  convenience. 
•      11:142. 

« 
Devise  of  house  and  lot — Passing 
of  easement  in  adjoining  strip  used 
as  a  dooryard. 
12:112. 

Building  in  part  on  the  land  of 
another. 
12:112. 

Appurtenant     or     Implied     ease- 
ments   acquired    by   lessee   of    up- 
stairs office. 
9:180. 

Donation  of  a  part  of  one's  land 
for  a  schoolhouse  site — Implied 
grant  of  right  of  way  over  his  other 
land. 

3:225. 

Implie4   easement   for   use   of   a 
well  near  the  dividing  line  between 
two  lots. 
6:232. 

Conveyance  of  stone  quarry  — 
Passing  of  right  to  use  a  switch 
track. 

7:190. 

Easement  in  favor  of  a  tract  of 
land  to  talce  water  from  a  spring — 
Effect  of  its  sub-division  into  build- 
ing lots. 
7:190. 

Easement   of  drainage. 
11:556. 

A   water   right   may   pass   as  an 
appurtenance  to  land. 
2:725. 

Implied  easement  for  use  of  an 
^levator. 
6:232. 

PiTchaser    takes    subject   to    ap- 
parent easements. 
11:683. 
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II.     DOMINANT    AND    SERVIENT 
ESTATE. 

a.  In  general. 

An  easement  in  gross  may  exist 
independent  of  a  dominant  estate. 
1:510. 

Dominant    and    servient    estates 
need  not  be  contiguous. 
3:223. 

Owners  of  dominant  estate  can 
not  be  compelled  to  sell  to  owners 
of  servient  estate. 
9:184. 

Construction  of  rights  as  to  use 
of  a  stairway  and  area. 
10:173. 

Right  of  owner  of  easement  to 
change  manner  of  use. 
6:228:    7:194;   12:110. 

Easement  for  railroad  track  In 
public  street — Liability  of  city  for 
cost  to  railroad  company  of 
strengthening  walls  of  a  sewer  so 
AS  to  bear  the  weight  of  its  tracks. 
7:194. 

b.  Use  of  land  by  servient  owner. 

Right  of  servient  owner  to  culti- 
vate the  land. 
4:199,  204. 

Right  of  servient  owners  to  erect 
structures  above  or  beneath  the 
land. 

2:180;    7:194;    8:197;    12:110. 

Easement  to  drain  land  to  sup- 
plv  water  for  a  mill — Right  of  serv- 
ient owner  to  sink  well  on  the  land. 
8:191. 

Rlfi:hts  as  to  the  use  of  an  open 
court. 
2:110. 

A    lessor   of    premises    can    not 
claim    an   easement   for   sewerage 
under  them  to  the  extent  of  ren- 
dering them  uninhabitable. 
4:193. 


c.  Change   or   destruction   of   ease- 
ment by  servient  owner. 

Can  not  ^hange  open  ditch  into 
closed  ditch. 

2:180;  9:184. 

Easement  to  take  water  from  a 
pipe  laid  by  a  municipality — Right 
to  change  its  water  works. 
9:184. 

Right  to  change  route  of  private 
way. 

2:175. 

Use  of  stairway  for  twenty  years 
under   grant — Servient   owner   can 
not  change  stairway. 
1:511. 

Servient  owner  has  no  right  to 
close  up  a  way  because  it  is  not 
necessary  for  the  dominant  owner. 
.      8:197. 

Servient  owner  can  not  change  lo- 
cation of  easement  without  owner's 
consent. 
5:207. 

Destruction  of  easement  by   ad- 
verse use  by  servient  owner. 
4:204;  5:207. 

III.     PARTICULAR    EASEMENTS. 

a.  Light  and   air. 

May  be  created   by  covenant  In 
a  deed. 
1:510. 

Grant  of  right  to  use  light  and 
air.   not   implied   from   conveyance 
of  house  with  windows  overlooking 
lands  of  the  grantor. 
3:231;  7:192. 

Common  law  doctrine  of  ease- 
ment of  light  and  air  by  prescrip- 
tion does  not  prevail  in  this  coun- 
try. 

2:178;  4:197;  7:192;  9:183. 

Preservation  of  apparent  ease- 
ment for  light*  and  air  upon  sever- 
ance of  title  to  premises. 

5:210;    7:192;    9:183;    10:172. 

Construction  of  govenant  against 
obstruction  of  light  and  air. 
6:233. 
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Right  of  land  owner  to  shut  off 
light  and  air  from  nis  neighbor's 
windows. 
7:192. 

Rights    of    owners    abutting    on 
street  to  have  easement  for  light 
and  air. 
9:183. 

Reservation  of  appurtenant  ease> 
ment  for  light  and  air  upon  convey- 
ance of  property  abutting  on  a 
street. 

12:107. 

Right  of  adjoining  owner  having 
right  to  use  party-wall  to  close  win- 
dows in  the  upper  part  of  the  wall 
which  he  is  not  using. 
12:107. 

What  constitutes  an  obstruction 
of  an  abutting  owner's  easement  of 
view. 

12:110. 


b.  Lateral  support. 

Nature  and  extent  of  land  own- 
er's right  to  support  to  his  land 
from  the  adjoining  land. 

3:228;    7:191;    9:182;   11:139. 

The  right  to  lateral  support  is 
confined  to  the  land  in  its  natural 
condition. 

3:228;  5:208;  6:233. 

When   the   right   extends   to  the 
nrotection  of   buildings. 
2:177. 

Right  of  owner  of  half  of  a  dou- 
ble house  to  remove  lateral  support 
of  the  other  half  by  tearing  down 
his  half. 
10:170. 

Excavations   by  adjoinmg  owner 
—Rights,  duties  and  liabilities. 
3:229;     4:201;     5:208;     7:191; 
8:196;  9:196;  10:170;  11:139; 
12:109. 

Excavation  for  sewer — Effect  of 
•lublication  of  notice  of  construc- 
Tion. 

11:139. 


Party  walls — Right  of  one  owner 
to  lateral  support  of  building  b^^ 
longing  to  the  other  owner. 

■   3:230.     . 

Party  walls — Duty  and  liability  of 
owner    making    excavation,    affects 
ing  the  support  thereof. 
7:191;    9:182;   10:170. 

Removal  of  sand  from  seashore — 
Liability  for  Injury  to  property  not 
adjacent. 
10:171. 

Liability  of  city  for  damages  to 
abutting  property  resulting  from 
sewer  in  a  street  washing  away 
quicksand,  which  supported  the  sur 
face. 

5:209. 

Pennsylvania  statute  construed — 
Duty  to  protect  walls  of  adjoining 
structures. 
11:83. 

Measure  of  damages  for  remoyal 
of  lateral  support. 

3:228;   4:201;    5:208;   9:182 

0.  Private  ways. 

1.    In  general. 

Change  of  private  way  to  publit 
way. 

9 :  186. 

Right  of  owner  of  the  way  as  to 
locating  it. 
8:190. 

Power  of  court  of  equity  to  lo- 
cate way. 
9:187. 

What  use  of  a  private  way  by  the 
public  constitutes  such  adverse  use 
as  will  give  prescriptive  rights. 
4:196.  200. 

Measure  of  damages  for  obstru<N 
tion  of  a  private  way. 
11:140;  12:110. 

Construction  of  statutes  authoi 
Izing  private  road. 
12:108. 
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One  procuring  eBtabllshment  es- 
topped to  question  proceedings. 
2:175. 

2.     Creation   &y  grant   or  reservor 

tion. 

The  acceptance  of  a  deed  con- 
taining a  specific  grant  of  way,  is 
an  acceptance  of  the  way. 
2:175. 

Devise  of  a  right  of  way  "abso- 
lutely" does  not  pass  the  fee. 
10:165. 

Grant  of  right  of  access  to  min- 
ing company — Right  to  build  tram- 
way. 

12:110. 

Construction  of  particular  grant 
of  way. 

11:140;  12:110. 

Creation  by  reservation  in  deed. 
8:190;   9:176. 

Construction    of    reservation    of 
way  not  specified. 
1:591;  2:175. 

3.    Creation  &y  prescription. 

See  Division,  I,  c,  above. 

Use  must  be  adverse. 
2:171. 

Adverse  use  of  way  located  by 
mistake. 
2:171. 

Extent  of  way. 
1:591. 

A  mere  permissive  passage  over 
the  land  of  another  will  not  create. 
3:227. 

In  Kentucky  fifteen  years'  contin- 
uous use  gives  a  right  of  private 
way  although  the  use  began  under 
an  oral  agreement. 
3:227. 

4.    Use  &y  owner  of  way. 

Rights  of  owner  of  way  as  to  its 
use. 

1:510;     2:175;     5:204;     7:194; 
9:184;   10:178. 


Can  not  complain  of  an  immate- 
rial interference. 
2:175. 

Easement  of  an  underground 
crossing  in  favor  of  lands  adjacent 
to  a  railroad  right  of  way — Right 
of  owners  of  easement  to  use  it 
for  oil  pipe  line. 
7:194. 

Right  to  maintain  a  railing  along 
side  of  path. 
10:173. 

The  ownership  of  an  easement  in 
an  alley  does  not  give  the  owner  a 
right  to  erect  obstructions  therein. 
10:173. 

An  easement  of  way  In  favor  of 
a  tract  of  land   extends   to  occu- 
pants of  houses  subsequently  erect- 
ed thereon. 
10:173. 

Effect  of  change  of  course  of  way 
by  servient  owner. 
11:141. 

Right  of  dominant  owner  to  re- 
move obstructions  to  way  made  by 
servient  owner. 
12 :  110. 


5.    ChUeSf    bars,    repairs    and   im^ 
provements. 

Right  of  owner  of  servient  estate 
to  erect  gates  or  bars  across  a  pri- 
vate way. 

1:591;  3:227;  4:199;  7:184-186; 
8:197;   10:173;   11:140. 

Right  to  have  gates  maintained 
at  termination  of  private  way  where 
It  connects  with  the  highway. 
1:591;   4:830. 

Right  to  enclose  way  with  barbed 
wire  fence. 
11:140. 

Right  of  owner  of  right  of  way  to 
grade  and  gravel  It. 
10:174. 

Owner  of  way  may  make  repairs. 
7:194. 
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When  duty  of  owner  of  way  to       Leases  are  held  subject  to  ways 


make  repairs. 
8:197. 

d.  Way  of  necessity. 

One  who  grants  land  to  which 

there  is  no  means  of  access  except 

over  other  lands  belonging  to  such 

grantor  impliedly  gives  the  grantee 

a  way  of  necessity  over  such  lands. 

1:123,.  590;    2:173,  174;    4:198; 

5:205;    7:193;    8:194;    9:181; 

10:168;  11:138. 

The  necessity  must  exist  at  the 
time  of  the  conveyance. 
^:173,  174. 

Degree  of  necessity  sufficient  to 
give  right 

1:123;   11:138.. 

The  fact  that  land  is  surrounded 
on  three  sides  by  the  sea  is  not  a 
sufficient  necessity. 
3:226. 

A  way  of  necessity  will  not  be 
created  merely  to  satisfy  one's  con- 
venience  or   economy. 

4:198;     7:193;     8:194;     9:181; 
10:168. 

Lands  being  accessible  by  water 
as  a  reason  for  refusing  way  of  ne- 
cessity. 

7:193;  8:194. 

Subdivision    into    lots    of    land 
formed  by  filling  in  of  pond — Right 
to  way  of  necessity. 
12:108. 

Can  not  arise  out  of  parol  agree- 
ment. 

10:168. 

Right  of  purchaser  at  foreclosure 
sale  to  claim  way  of  necessity  over 
other  lands  of  the  mortgagor 
8:195. 

The  doctrine  of  a  way  of  neces- 
sity applies  in  case  of  partition  of 
lands. 

3:226;   6:234. 

Way  of  necessity  in  favor  of  pur- 
chaser of  timber. 
10:169. 


of  necessity. 
2:173. 

Right  of  town  to  claim  a  way  of 
necessity  as  a  highway. 
12:108. 

Owner   of  city   lot,   fronting   on 
street,    cannot   claim    way   of   ne- 
cessity to  the  rear  of  his  lot 
1 :  690. 

Way  of  necessity  across  railroad 
right  of  way. 

3:226;   8:194;   9:181. 

Implication  of  way  of  necessity 
to   pipe  gas   across   railroad   right 
of  way. 
8:194. 

Exists  to  give  aocess  to  an  ele- 
vator. 
1:690. 

The  way  ceases  with  the  cessa- 
tion of  the  necessity. 
2:173. 

Complaint  to  establish  and  locate 
the  way — Necessary  allegations. 
10:169. 

Who  has  the  right  to  locate  the 
way. 

6:236;  11:138. 

Right  of  owner  of  way  of  necessi- 
ty to  compel  the  widening  of  it. 
10:169. 

Obstruction  of  way  of  necessity 
to  the  highway — Right  to  cross 
land. 

1:591. 

'  Where  one's  grant  of  lands  cuts 
oit  his  access  to  other  lands  or  his 
means  of  ingress  and  egress  to  the 
lands  retained,  an  implied  reserva- 
tion of  a  way  of  necessity  arises. 
2:173,  174;  3:226;  5:205;  6:235; 
9:181;    10:168. 

An  implied  reservation  of  a  way 
of    necessity    may    be    waived    by 
verbal  agreement. 
8:194. 

Particular  cases  as  to  creation  of 
a  way  of  necessity. 

6:234;     7:193;    9:181;     11:138; 
12:108. 
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IV.    EXTINGUISHMENT  OR  LOSS 
OF    EASEMENT. 

a.  In  general. 

ESxtinguishment  by  act  of  Qod  or 
operation  of  law. 
4:206. 

What  acta  of  the  parties  will 
operate  aa  an  extinguishment  or 
abandonment  of  an  easement. 

1:512;  2:180,  181;  3:232;  4:203, 
205;  5:206;  6:237;  7:196; 
8:198;  9:185;  10:175;  11:141; 
12:111. 

A  way  reserved  by  grantor  is  not 
released  or  lost  by  mere  non-user. 
9:176. 

By   adverse    possession    by    the 
servient  owner. 
•    2:37;   3:232. 

Use  for  unauthorized  purpose 
does  not  operate  as  an  abandon- 
ment. 

3:232;    10:175. 

Public  easements — Bfltect  of  en- 
croachments  upon. 
5:206. 

Where   the   need    for    the   ease- 
ment cases,  the  easement  ceases. 
2:181,  4:205;.  8:198. 

Easement   acquired   by  prescrip- 
tion, not  divested  after  obtaining  li- 
cense to  use  it. 
10:176. 

Easement  of  a  street — ^What  op- 
erates to  extinguish. 

4:205;   6:237;    9:185.. 

An  easement  for  right  of  way  Is 
not  lost  by  temporary  failure  to  lo- 
cate and  use  a  part  of  It. 
6:229. 

Abandonment    of    easement    ac- 
quired for  public  use  under  right 
of  eminent  domain — Rights  as  to  re- 
moval of  structures. 
6:225-227. 

Merger  of  dominant  and  servient 
estate   in  the   same   person  extin- 
guishes the  easement. 
2:181. 


Extinguishment  of  easement  be- 
tween adjoining  lots  by  one  person 
acquiring  title  to  both — Revival  of 
easement  upon  severance  of  title. 
11:141. 

May  be  extinguished  by  an  exe- 
cuted parol  license. 
2:181. 

Power  of  mortgagor  to  abandon 
an  appurtenant  easement  so  as  to 
bind  a  purchaser  at  a  sale  under 
the  mortgage. 
4:627. 

Abandonment  of  land  In  which 
grantee  had  only  an  easement — Re- 
version of  title. 
11:141. 

Exinguishment    of    easement   by 
tax  sale. 
12:552. 

b.  By  destruction  of  premises. 

Ejftect  of  destruction  of  a  build- 
ing in  which  an  easement  exists. 
10:175.' 

An  easement  for  light  and  air  to 
a  window   In  a  building,   not  lost 
by  destruction  of  building. 
9:183. 

Easement  of  a  stairway  does  not 
survive  the  destruction  of  the  build- 
ing. 

3:232. 

Effect  of  restoration  of  things  in 
which  easement  was  enjoyed. 
7:195;   10:175. 

Easement  to  construct  levee — Ef- 
fect of  subsequent  destruction  of 
levee. 

12:111. 


EJECTMENT. 
I.    When  the  action  wiix  lie  and 

WHO   MAY    MAINTAIN   IT. 

a.  In  general. 

b.  By    landlord,    and    vendor    or 

vendee. 

c.  Parties  who  may. 

d.  Parties  who  may  not. 
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II.  Title  to  bupfobt  AcnoN. 

a.  In  general. 

b.  Equitable  or  possessory  title. 

III.  Pbocedube. 

a.  In  general. 

b.  Parties  to  the  action. 

1.  Joinder  of  plaintiffs. 

2.  Defendants. 

c.  Complaint. 

d.  Answer  and  defenses. 

1.  In  general. 

2.  Disclaimer  and  inconsistent 

defenses. 

3.  Defenses  which  may  be  as- 

serted. 

4.  Defenses  which  can  not  be 

asserted. 

5.  Lack  of  demand  or  notice  to 

quit. 

6.  Outstanding  title. 

e.  Proof  required  of  plaintiff. 

f.  Directing  or  setting  aside  ver- 

dict. 

g.  Recovery  of  damages. 

h.  Evidence  and  burden  of  proof. 

IV.  Verdict  awd  jxtdgment. 
a.  In  general. 

V.  WaiT  OF  possession. 


Attorney's  fees.    See  Real  Actions, 

VI,  b. 
Improvements.    See  Improvements. 
Trespass  to  try  title.    See  Quieting 

Title,  III. 
See  further  Real  Actions. 


f.     WHEN     THE     ACTION     WILL 
LIE    AND    WHO    MAY    MAIN- 
TAIN   IT. 

a.  In  general. 

Nature  of  the  action  of  ejectment 
at  common  law. 
8:199. 

Against   stretching  of  telephone 
line  over  land,  though  soil  is  not 
touched. 
12:113. 

Not  the  proper  remedy  for  mere 
trespass. 

1:513;    3:241. 

To  sustain  the  action  possession 
of  defendant  must  be  wrongful. 
3:241. 


Will  not  lie  to  recover  an  ease- 
ment. 

1:126,  513;  2:185;  3:241;  9:190. 

Oil  lease — Boring  well  outside  of 
designated     sites — Ejectment     not 
proper  remedy. 
1:317. 

Will  lie  to  recover  land  wrongful- 
ly taken  by  a  municipality  for  a 
public  highway. 
1 :  513. 

Action  may  lie  to  recover  unex- 
pired term  of  a  lease. 
6 :  238. 

Right  to  maintain  for  the  bed  of 
navigable  waters. 
10:176. 

As  to  when  ejectment  will  lie  be- 
tween  co-tenants. 

1:621;  2:183;  8:743;  4:206; 
6:925;  7:826. 

As  to  when  ejectment  will  lie 
against  intruding  walls  or  project- 
ing roofs. 

6:238;  7:197.  198;  8:200. 

Proper  remedy  against  adjoining 
owner  for  intruding  a  division 
fence. 

12:113. 

As  to  when  ejectment  will  lie 
against  a  railroad — Rights  upon 
revocation  of  a  license  of  land- 
owner— Effect   of   his   silence. 

1:513;  2:185;  3:233-240;  4:209; 
6:238;  7:200;  8:200;  9:191; 
10:178. 

Action  will  not  lie  against  rail- 
road taking  possession  under  a  con- 
tract to  purchase,  merely  on  ac- 
count of  its  failure  to  perform  the 
agreement. 
2:185. 

Action  will  lie  to  determine  dis- 
puted rights  of  occupants  claiming 
under  a  will. 
10:183. 

Action  will  lie  against  a  munici- 
pality. 
6:238. 
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Proper  remedy  by  a  municipality 
to  remove  a  nuisance  where  defend- 
ant claims  title. 
3:241. 

When  abutting  owner  on  public 
street  may  maintain  the  action. 
3:241;   5:211. 

An  abutting  owner  having  a  fee 
in  a  public  highway  may  maintain 
ejectment  against  a  telegraph  com- 
pany erecting  poles  thereon. 
7:201. 

When  the  proper  remedy  between 
riparian  owners. 
7 : 199. 

Right    of    grantor    to    maintain 
against  tenant  after  conveyance  of 
premises. 
8:200. 

When   heirs  of  a   testator   may 
maintain   against  trustees  in   pos- 
session under  his  will. 
8:200. 

Ejectment  not  the  proper  remedy 
for    interference    with    rights    of 
railway  company  in  streets. 
10:177. 

When    wife    may    bring    action 
against  her  husband. 
5:211;   9:190. 

Will  not  lie  against  a  husband 
merely    occupying    with    his    wife 
lands  belonging  to  her. 
6:238. 

Action  will  lie  against  mortgagee 
in  possession  under  void  foreclos- 
ure. 

7:199. 


Action  will  not 
not  in  possession. 
11:144. 


lie  against  one 


Rights  of  one  entitled  to  posses- 
sion of  a  mine  under  patent  oertlfl* 
cate. 

4:206. 

Against   one   entering   upon    an- 
other's   premises,    removing    parts 
of  his  nf  all  and  occupying  the  space 
with  a  building. 
11:144. 

Will    not    lie    against    persons 
claiming  merely  the  easements  of 
an  abutting  owner. 
11:144. 

Will  not  lie  against  one  who  has 
vacated  the  premises,  although  he 
has  left  the  buildings  locked. 
11:144. 

Against  adverse  claimant  enter- 
ing upon  land. 
12:113. 

Against  persons  entering,  pend- 
ing negotiations  for  purchase  from 
plaintiff  in  consideration  of  his 
care. 

12:113. 

Constructive    possession    of    de- 
fendant may  authorize  recovery. 
3:241. 

Ejectment  suit  will  not   be  en- 
joined on  account  of  fraudulent  al- 
teration in  title  deed  under  which 
plaintiff  claims. 
12:115. 


Will  not  lie  against  purchaser  at 
a  voidable  administrator's  sale. 
7:199. 

Will  not  lle'for  land  appropriated 
for  public  use  under  right  of  emi- 
nent domain. 
7:199. 

Action  wJU  not  lie  during  pend- 
encv  of  action  in  equity  between 
the*  same  parties  to  determine  the 
right  to  possession. 
10:176. 


Statutes  construed. 
3:341;     5:211;     6:238; 
10:176;  11:144. 


7:199; 


b.  By  landlord,  and  vendor  or 
vendee. 

Landlord,  against  a  tenant  whose 
term  has  expired. 
3:241. 

Landlord   may  maintain   against 
tenant  whose  right  to  possession 
has  terminated  on  account  of  non- 
payment of  rent 
4:206. 
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Landlord   may   maintain   against 
former  tenant  after  a  lease  to  a 
third  person. 
10:176. 

When  landlord  may  maintain  for 
breach,  of  covenant  by  lessee. 
10:176. 

Land  owner  who  has  leased  to  a 
second  tenant. 
3:440. 

Against  vendor  re-entering  with- 
out right  on  account  of  nonpa>  nient 
of  purchase  money. 
6:238. 

Will  lie  against  vendee  in  pos- 
session  who    repudiates    his    con- 
tract. 
8:200. 

Will  not  lie  against  grantee  in 
possession  under  deed  void  because 
of  Improper  designation  of  grantee. 
8 :  200. 

By   vendor  against  vendee  who 
makes  default  in  payment  of  pur- 
chase money. 
3 :  763. 

By     a     vendee     in     possession, 
against  one  who  has  ousted  him. 
3:241;  8:200. 

By  vendee  having  a  right  to  pos- 
session under  contract  of  sale. 
3:242. 

Vendee  can  not,  until  he  has  per- 
formed or  offered  to  perform  his 
contract. 
9:190. 

Vendor  cannot  maintain  action 
during  pendency  of  his  appeal  in 
an  action  by  the  vendee  to  recover 
damages  for  vendor's  failure  to  ex- 
ecute deed. 
12:113. 

By  grantor,  for  breach  of  a  con- 
dition in  a  deed. 
4:206;   12:113. 


c.  Parties  who  may. 

Mortgagor  having  legal  title  may 
maintain. 
1:126. 

Power  of  executor  or  administrat- 
or to  maintain. 

1:128-130;  2:186;  3:241;  11:143. 

When    heirs    of    decedent    may 
maintain. 

7:199;  11:143. 
Wife  may  maintain  against  hus- 
band. 

1:204,  543;  5:387. 

A    railroad    company,    for   lands 
condemned. 
2:183. 

A  succeeding  lessee  to  dispossess 
the  former  tenant. 
9:190. 

A  railroad   company   entitled   to 
the  possession  of  land  in  which  it 
has  an  easement  for  a  right  of  way. 
8:200. 

Owner  of  land  dedicated  to  public 
use  may  maintain  ejectment  against 
permanent   incumbrancer   or   occu- 
pier repugnant  to  the  dedication. 
10:176. 

Municipality — Against     encroach- 
ments and  nuisances. 
3:241;   8:200. 

A   municipality,   to  recover   pos- 
session of  a  street. 

7:199;    8:200;    10:176. 

A  municipality,  to  recover  lands 
dedicated  to  a  public  use. 
9:190. 

One  tenant  in  common,  against 
third  persons. 

10:176;  12:113. 

Assignee  of  vendor's  legal  title. 
3:241. 

Occupant  of  a  town  site  lot  before 
legal  title  is  passed  from  the  gov- 
ernment. 
7:199. 

Life  tenant. 
8:202. 

Purchaser   at   execution   sale   of 
property      fraudulently      conveyed 
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may  maintain  the  action  against  the 
fraudulent  yendee. 
3:368. 


Liessee  of  mining  claim  ignorant 
to  his  boundaries. 
11:143. 


Purchaser    at    foreclosure    sale 
under  deed  of  trust  as  against  one 
claiming  rights,  who  had  notice  of 
the  deed. 
11:143. 

One   who  has  been   deprived  of 
his    property    b|y    fraud. 
12:113. 

d.  Parties  who  may  not. 

Can  not   be  maintained   by  one 
having  simply  an   exclusive  right 
of  burial. 
2:183. 

One  Joint  purchaser  taking  .deed 
in  his  own  name  can  not  maintain 
against  his  co-purchaser  without  de- 
mand for  performance. 
2:183. 

Vendee  of  remainder-man  who 
has  not  been  admitted  into  posses- 
sion, can  not  maintain  the  action 
before  determination  of  the  life 
estate. 
2:732. 

Guardian  of  insane  person,  to  re- 
cover land  conveyed  before  his  ap» 
pointment. 
10:176. 

A  remainder-man,  during  the  life 
of  the  life  tenant. 
4:257. 

Holder  of  a  duplicate  receipt  is- 
sued to  one  making  a  homestead 
filing. 
3:241. 

One  who  has  disposed  of  his  es- 
tate in  the  land. 
5:211. 

Executors  having  merely  a  naked 
power  to  sell. 
3:242;  8:202. 

Beneficiary  of  a  trust,  where  the 
legal  title  is  vested  in  a  trustee. 
4:207. 


Heirs   of   a   fraudulent   grantee 
who  has  never  been  in  possession. 
6:211. 

One  having  merely  a  right  to  sup- 
port out  of  land. 
11:143. 

If.    TITLE  TO  SUPPORT  ACTION. 

a.  In  o^n«>*>l- 

Title  necessary  to  maintain  the 
action. 

4:207;  5:211;  6:241;  7:204. 

Mere  color  of  title  without  pos- 
session not  sufficient. 
3:242. 

Title   by   adverse   possession   is 
sufficient* 

3:242;  5:217;  6:242;  7:204; 
8:202. 

In  order  for  executor  to  maintain, 
he  must  have  a  legal  title. 
1:513. 

A  mortgagee  whose  mortgage  and 
debt  are  barred  by  the  statute  of 
limitations  has  not  sufficient  title. 
9:501. 

Title  of  purchaser  at  execution 
sale. 

12:114. 

Title  acquired  by  deed  executed 
when  the  lands  are  in  the  adverse 
possession  of  a  third  party  will  not 
support  ejectment  by  the  grantee 
against  the  adverse  holder. 
9:193. 

Rule  under  Kansas  statute. 
2:184. 

b.  Equitable  or  possessory  title. 

Sufficiency  of  equitable  title  to 
maintain  ejectment. 

1:126;  2:184;  8:242;  4:207; 
5:211;  6:241;  8:203;  10:179; 
11:145. 

Sufficiency  of  possessory  title  to 
support  the  action. 

1:124,  125,  127,  514;  2:184; 
3:242;  4:207;  6:218;  6:241; 
7:204;  8:202,  204;  10:179; 
11:143,  145. 
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Prior   Tisht  of   possession   sofll- 
cient  against  grantee  in  deed  void 
because  given  for  an  immoral  con* 
sideration. 
11:148. 

III.     PROCEDURE. 

a.  In  general. 

Common  law  fictions. 
1:188. 

Right  of  defendant  to  enforce  an 
equitable  lien. 
7:206, 

Amendment  of  pleadings. 
5:216;  7:211;  10:188;  11:149. 

Stay   of   proceedings    until   pay- 
ment of  costs  in  forQier  suit 
7:211. 

Trial  by  court  or  Jury. 
2:188;  8:208;  10:183;  11:149. 

Temporary     Injunction     against 
waste,  pending  the  action. 
8:209;  10:188;  12:117. 

Multiplicity  of  actions. 
9:199. 

Right  of  vendee  of  land,  under 
bond  for  deed,  to  intervene  in  an 
action  by  the  vendor  against  the 
vendee's  tenant. 
9:199. 

Right  of  plaintift  to  prosecute  ac- 
tion after  conveyance  of  the  land. 
9:199. 

Action     by     several    plaintilfs — 
Rights  of  survivors  upon  death  of 
some  of  them. 
9:199. 

Joint  action  by  several  persons — 
ESffect  of  complete  defense  agpainst 
one  of  theuL 
5:211. 

Proceedings  in  the  nature  of  a 
writ  of  entry. 
3:256. 

Abatement  of  action  upon  death 
of  defendant. 
10:183. 


Amendment  of  record  after  dis- 
claimer by  defendant. 
5:719. 

Particular    cases   as   to   instruc- 
tions  to  Jury. 
11:144,  148. 

Different  tenants  occupying  sepa- 
rate portions  of  premises  must  be 
sued  separately. 
12:113. 

Right  of  plaintiff  to  avoid  effect 
of   instrument   set   up   as   defense 
by  proof  of  fraud  by  which  it  was 
obtained. 
11:148.    . 

Necessity  of  recovery  by  all  of 
the  plaintiffs. 
12:117. 

Action  by  heirs — Recovery  upon 
failure  to  show  that  they  are  all 
the  heirs. 
12:117. 

Right  to  discontinue  the  action. 
12:117. 

Consolidation  of  several  suits. 
12:117. 

Transfer  to  equity. 
12:117. 

Venue  of  the  action. 
11:149. 

Converting  action  into  a  suit  in 
equity. 
11:149. 

Action    by    two   parties — Proced- 
ure where  they  are  not  tenants  in 
common. 
11:149. 

Action   by  owner  of  a  tract  of 
land    against    several    persons    il- 
legally claiming  and  holding  several 
parcels. 
11:149. 

Judgment  cannot  be  rendered  for 
failure  of  defendant  to  comply  with 
some  rule  of  court. 
11:149. 

New  parties  can  not  be  admitted 
after  Judgment. 
3:243. 
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Ejectment   by   cotenants — Effect 
of  death  of  one  of  their  nun:iber. 
7:211. 

Ejectment  between  co-tenante — 
Amount  of  recovery. 

8:848. 

Ejectment   between   oo-tenanta— 
Adjustment  of  equities. 
8 :  209. 

Ejectment  by  one  of  several  co- 
tenants — Recovery  allowed. 

3:257;  4:208.826;  5:211;  7:826; 
9:190;     12:113. 

Joint  action  by  tenants  in  com- 
mon— Recovery  by  one. 
2:188. 

Writ  of  entry  tried  upon  the  plea 
of  nul  disseisin — Rights  of  parties 
and    proof   required. 
2:191. 

Tender  of   abstract  of  title   by 
party   to  the  action. 
11:148. 

Use  of  action  to  try  question  of 
title  set  up  by  one  not  in  posses- 
sion. 

11:143. 

Plaintiff  failing  to  recover — Right 
to  maintain  second  action. 
2:188. 

Recovery  of  costs — Statutes 
construed. 

4:686;  12:117. 

Statutory    provisions — The    gen- 
eral issue. 
1:131. 

Action  to  recover  possession  of 
land — Jurisdiction  of  court  to  de- 
termine whether  deed  relied  upon 
is  forged  or  whether  the  grantor 
had  sufficient  mental  capacity  to 
execute  it. 
3:603. 

Miscellaneous  notes  and  construc- 
tion of  statutes  bearing  on  ques- 
tions of  *  procedure  in  actions  of 
ejectment. 

1:139;  2:184,  188;  3:258,  259; 
4:214,  686;  5:216;  6:249; 
7:211;  8:209;  9:199;  10:183; 
11:147-149;   12:117. 


b.  Parties  to  the  action. 

1.    Joinder  of  pTaintiffa. 

Co-tenants   may   Join   in   an   ac- 
tion against  a  stranger. 
3:257;  7:211. 

Upon  death  of  plaintiff  his  heirs 
are  the  proper  parties. 
3:243. 

Vendor  conveying  land  held  ad- 
versely may  Join  with  his  vendee. 
3:243. 

In  Missouri  the  husband  may  sue 
for   possession  of  his  wife's   land 
without  her  Joining. 
4:211. 

Grantee  in  conveyance  made  by 
plaintiff,  pending  the  action. 
12:113. 

Wife  of  plaintiff  claiming  as  pur- 
chaser at  a  sale  under  deed  of 
trust. 

12:113. 

Action    by    children    to    recover 
lands     set     apart     for     support — 
Widow  a  necessary  party. 
11:509. 

Miscellaneous  statute  construed. 
12:113. 

2.    Defendant$, 

Occupants  of  the  premises. 
1:514;    4:211;    11:149;    12:113. 

One  occupying  premises   simply 
as  an  employee. 
2:186. 

Parties  interested  in  the  title  but 
who  are  not  in  possession. 
3:243. 

Administrator  of  a  deceased  de- 
fendant. 
6:240. 

Husband     and     wife     occupying 
premises  as  their  home. 
1:514;  2:186. 

When   the   wife  of  a  defendant 
is  a  necessary  party. 
2:186;  3:243;  7:203. 
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Mortgagee  not  In  possession. 

7:203. 
Tenant  in  possession. 

2:186;    7:203. 

Right   of    stranger    to   the   title 
to  be   admitted  as  defendant. 
6:240. 

One  holding  a  separate  portion  of 
the  land  sued  for. 
7:203. 

Action  against  railroad  company 
— Original  company  to  which  It  suc- 
ceeds not  a  necessary  party. 
10:183. 

Alabama      statute      construed — 
Landlord  as  party  to  action  against 
tenant. 
12:113. 

c.  Complaint. 

What  constitutes  a  sufficient  com- 
plaint. 

2:187;  11:144. 

Allegations  as  to  plaintifC's  own- 
ership. 

1:514;  9:192;  10:180. 

Need   not   trace   plaintiff's   title. 
4:212;    12:115. 

Must  aver  that  plaintiff  is  en- 
titled to  possession. 

4:212;    5:212;   7:202.    - 

Sufficient  to  set  out  facts  show- 
ing that  plaintifF  is  entitled  to  pos- 
session. 
5:212. 

Must  contain  a  sufficient  descrip- 
tion of  the  lands. 

3:244;  4:212;  6:239. 

Fatally  defective  description  can- 
not be  cured  by  amendment  after 
judgment. 
5:212. 

Sufficiency  of  particular  com- 
plaints as  to  description  of  prem- 
ises. 

3:244;     7:202;     8:201;     9:192; 
11:147.  512. 

Amendment  of  complaint. 
8:201. 


Sufficieney  of  complaint  may  be 
tested  first  on  appeal. 
5:216. 

Sufficiency  of  allegations  as  to 
defendant's  possesfilon. 
3:244. 

Need  not  aver  that  defendant  has 
received  rents  and  profits. 
3:244. 

Defects  cured  by  answer. 
4:212;  5:212;  9:192. 

Complaint  by  vendor  against  de- 
faulting vendee  alleging  tender  of 
deed,  need  not  set  out  a  copy  of  it 
5:212. 

Necessary    allegations    in    com- 
plaint to  recover  possession  of  a 
mining  claim. 
6:239. 

Particular  cases. 
7:202;    9:192;    10:180;    11:147: 
12:115. 

d.    Answer  and  defenses. 

1.    In  general. 

As    to    wihat    defenses    are    ad- 
missible under  the  general  denial. 
1:132,  136;  3:247;  4:210;  6:243; 
7:206;      8:205.     209;      9:194; 
10:181;  11:147;  12:115. 

Equitable  defenses  and  equitable 
estoppel   as  a  bar  to  the   action. 
1:135,    514;     2:192;     3:248-251; 
4:210,   214:    6:214,   215:    6:243; 
7:206;   9:194;    10:181. 

Pleading  of  equitable  defenses. 
2:187;     3:248;     4:210:     5:215; 
6:243;    7:206. 

What  pleas  by  defendant  admit 
his  possession. 

2:188;    4:213;    12:147. 

Ejectment  between    co-tenants — 
When  answer  admits  ouster. 
2:187. 

E.1ectment      against      railroad — 
Withdrawal  of  answer  seeking  con- 
demnation of  the  land. 
3:236. 
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Action  against  tenant — Right  of 
landlord     to     maintain    cross    bill 
against  plaintiff. 
4:211. 

Ne<^&sity  of  pleading  statute  of 
limitations. 

3:246;    7:207. 

Cross  complaint  by  defendant. 
6:245;   7:206. 

Cross  bill  by  defendant  in  pos- 
session to  quiet  title. 
5:717. 

l?rror  to  sustain  demurrer  to 
answer  which  denies  plaintiff's 
title. 

11:148. 

Effect     of     general     denial     as 
against  plaintiff  claiming  under  tax 
deed,  which  constitutes  prima  facie 
evidence   of   title. 
12:116. 

Answer    alleging   that  plaintiff's 

oriy   title  Is   under  void  tax  deed 

does  not  constitute  new  matter. 
11:512. 

Prior  ndjudicationfi.    ♦ 
11:148.* 

Complaint  based  on  sheriff's 
dppd — Kleht  to  show  invnlidlty  of 
pale. 

2:192. 

Rffect  of  failure  of  defendant  to 
plead   In   avoidance   a   prima  facie 
title  In  himself. 
11:148. 

Effect    of    plea    of   title    by    ad- 
verse possession. 
12:115. 

Particular  cases. 

6:245:     7:206;     8:206;     9:195; 
10:181;   11:148. 

2.     Disclaimer  and  inconsistent  de- 
fenses. 

Disclaimer. 
3:246:    12:117. 

A  defendant  disclaiming  can  not 
litlerate  plaintiff's  title. 
6:245. 


A  disclaimer  as  to  a  portion  of 
the  land,  should  describe  the  por- 
tion claimed. 
2:187. 

Defendant  disclaiming — Right  to 
judgment  of  dismissal  with  costs. 
9:199. 

Inconsistent  defenses. 

1:137;   2:192;   3:253;   6:215. 

1 

A  plea  of  not  guilty  and  a  dis- 
claimer are  inconsistent. 
3:253. 

3.    Defenses  which  may  he  asserted. 

Lawful  possession  by  defendant 
is  a  defense. 
1:134. 

Appropriation  of  the  premises  by 
defendant  under  right  of  eminent 
domain. 
7:206. 

Surrender   of   possession   to   an- 
other. 
7 :  206. 

Forgery  affecting  plaintiff's  title. 
10:181. 

Illegality     of     assessment     upon 
which  plaintiff's  tax  title  rests. 
3:246. 

Title   by  adverse  possession. 
1:138;     3:246;     6:244;     7:207; 
8:205;    10:181;    12:116. 

Possession    under    condemnation 
proceedings. 
5:211,  213. 

Title   acquired    after   the    action 
was  begun. 
8:206. 

Deed  under  foreclosure  sale  duly 
confirmed,  and  under  which  posses- 
sion has  been  held  for  several 
years. 

11:144. 

Oral    contract    of    purchase    fol- 
lowed by  performance  sufficient  to 
take  it  out  of  the  statute  of  frauds. 
11:148. 

Title   in   defendant  through  pur- 
chase from  the  state. 
12:116. 


162 


EJECTMENT,  HI,  d.  4— e. 


Usury,   as  against   action   based 
on  a  mortgage  deed. 
12:116. 

Action  by  city  against  proprietor 
of  wharf — Proof  of  immemorial  us- 
age as  a  defense. 
12:116. 

Tenant  may  show  that  plaintiff's 
title  has  been  acquired  by  another 
to  whom  he  has  attorned. 
7 :  206. 

4.    Defenses  which  can  not  be  <m- 

serted. 

Want  of  consideration  for  deed 
under  which  plaintiff  claims. 
5:213. 

Fraud  in  the  obtaining  of  deed 
under    which    plaintiff    claims. 
3:246;   5:213;    11:148. 

Tenant  holding  over  cannot  show 
.executory  agreement  of  plaintiff  to 
make  a  contract  of  leasing  in  the 
future. 
4:210. 

Agreement   establishing   lien   on 
the     premises     in     favor     of     the 
grantee. 
7:206. 

Conveyance  by  defendant  to  third 
person  after  commencement  of 
suit. 

9:194. 

One  unlawfully  in  possesion  can 
not    defeat    recovery    by    showing 
prior  offer  to  surrender  possession 
to  plaintiff. 
'       5:213. 

Defendant    can    not    assert    the 
right   of   the   state    to   enforce   an 
escheat. 
3:246. 

Judgment     between     the     same 
parties  in  action  for  trespass  which 
determined  no  question  of  title. 
8:206. 

Ownership    of    purchase    money 

notes  for  the  land  is  not  an  equity 

which    is    available    as    a    defense 

against  the  holder  of  the  legal  title. 

11:148. 


Ejectment  by  grantee  in  fraudu- 
lent   conveyance — Grantor    cannot 
set  up  the  fraud. 
9:321. 

5.    Lack   of  demand   or  notice   to 

quit. 

One  lawfully  in  possession  is  en- 
titled to  demand  or  notice  to  quit. 
1:134. 

Vendee  in  possession  who  subse- 
quently asserts  outstanding  title — 
Right  to  demand  or  notice. 
2:183. 

A  defendant  setting  up   litle   in 
himself  cannot  complain  of  want  of 
notice  to  quit. 
3:246;  5:213. 

6.    Outstanding  title. 

Outstanding   title    as    a    defense 
discussed. 
1:138. 

Outstanding  title  as  a  defense 
to  ejectment — General  principles 
and  particular  cases. 

2:193;  3:252;  4:210;  6:244; 
7:207;  8:205;  9:f94;  10:181; 
12:116. 

Necessity  of  defendant  connect- 
ing himself  with  the  outstanding 
title. 

1:514;  2:193;  3:245;  6:242; 
11:148. 

Outstanding    title— Right    of    de- 
fendant   to    assert    where    parties 
claim   from   a    common    source    of 
title. 
.     2:193;  3:252;  7:207. 

As  to  whether  it  must  be  pleaded. 
2:193. 

e-  Proof    required    of   plaintiff. 

.\  prima  facie   title   is   sufficient 
until  overcome  by  a  better  one 
5:217. 

Plaintiff  must  recover  upon 
strength  of  his  own   title. 

1:126.  514;  2:184;  3:245; 
5:217;  6:242;  7:205;  8:204; 
10:179;    11:145;     12:114. 
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Plaintiff  not  aided  by  defendant's 
faihire  to  establish  any  title. 
6:242. 

Plaintiff     failing     to     make     out 
prima  facie  title — Right  to  set  up 
that  defendant  is  trespasser  or  is 
equitably  estopped. 
12:114. 

Sufficient  to  trace  title  to  orig- 
inal source  or  to  a  grantor  in 
possession  at  the  date  of  his  con- 
veyance. 

3:245;  5:217. 

I€  is  sufficient  if  he  shows  a 
right  to  recover  against  the  de- 
fendant. 

3:245;  10:179. 

Sufficient  to  trace  title  to  the  de- 
fendant. 
9:193. 

Must    show    that    land    claimed 
Is  not  within  exceptions  or  reserva- 
tions   in    deed    under    which    he 
claims. 
3:245. 

North  Carolina  statute  construed 
— Necessity    of    plaintiff    showing 
title    and    right    of    possession    at 
the  beginning  of  the  suit. 
11:145. 

When  both  parties  claim  under 
a  common  source  of  title  plaintiff 
is  not  required  to  trace  his  title 
beyond  such  source. 

3:245;  4:213;  6:242;  7:205; 
8:204;  10:179;  11:145; 
12:114: 

\Vhere    titles    are    from    a    com- 
mon source  it  is  sufficient  for  the 
plaintiff  to  show  a  superior  title. 
4:213;  6:242. 

m 

Effect  of  defendant's  denial  that 
parties     claim    under     a     common 
source  of  title. 
8:204. 

Plaintiff  must  sho\v  right  to  pos- 
session 

1.514;    11:143. 


Proof  of  equitable  title  will  not 
sustain  a  *  recovery  where  the 
plaintiff  bases  his  claim  on  a  legal 
atle. 

2:187;  4:214. 

Proof  of  defendant's  possession. 
3:245;     4:213;     6:242;     12:114, 
115. 

• 

Plaintiff    must   have   a    right   of 
possession  both  at  the  time  of  the 
institution  of  the  suit  and  at  the 
time  of  the  trial. 
3:242. 

Proof  of  possessory  title. 
5:218;    10:179. 

Action   against   tenant — Proof  of 
prior  demand  for  possession. 
8 : 209. 

Ejectment  by  purchaser  under  a 
mortgage    foreclosure  —  Mortgagor 
withholding  possession  deemed  un- 
lawful without  prooi. 
10:183. 

One  claiming  as  successor  to  the 
rights   of    a    mortgagor — Necessity 
of  showing  that  mortgage  debt  has 
been  paid. 
11:145. 

Proof  of  title  from  the  state. 
11:145;    12:114. 

Documentary  or  paper  title. 
11:145;   12:114. 

Proof   of   title    through   heirship. 
2:184. 

Sufficiency  of  tax  deed  as  proof 
of  title. 

5:217;    7:205. 

Proof  of  title  by  adverse  pos- 
session  Is  sufficient. 

3:242;    5:217;    6:242;    8:202. 

Plaintiff  having  title  by  prescrip- 
tion need  not  show  actual  posses- 
sion at  time  of  suit. 
11:143. 

Proof    required    where    plaintiff 
claims  under  an   execution   sale. 
7:205;   9:193. 
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Proof  required  when  there  is  no 
showing  as  to  defendant's  title. 
7 : 205. 

Sufficient  to   trace   title  back  to 
persons    taking    possession    under 
partition  proceedings. 
10:179. 

Action  against  one  claiming  un- 
der an  invalid  sale— Plaintiff  need 
not  show  tender  of  purchase  money 
paid  by  him. 
2:536. 

Proof  required  of  landlord  bring- 
ing action  against  tenant  after  ex- 
piration of  his  term. 
12:114. 

Proof  required  of  plaintiff  where 
both   parties   disclaim   possession. 
12:115. 

Particular  cases. 
4:213;     5:217;     6:242;     8:204; 
9:193;    Jl:145;    12:114. 

f.  Directing      or      setting      aside 
verdict. 

Power  and   duty  of  court  as  to 
directing  or   setting  aside  verdict. 
3:258;      4:214;      6:247;     7:209; 
8:208;   9:197. 

Direction  of  verdict  for  plaintiff 
amounts  to  non-suit  as  to  defend^ 
ant's  equitable  defenses. 
3:258. 


g.  Recovery  of  damages. 

Damages  recoverable  by  plaintiff. 
3.254;    9:196;    11:149. 

Effect    of    plaintiff's    conveyance 
pending  the  action  upon  his  right 
to    damages. 
3:259. 

Rents   and   improvements. 
1:599;    11:149;    12:117. 

Claim     of     rents     and     profits — 
Right  of  defendant  to  set  off  claim 
against    plaintiff    for    support    and 
maintenance. 
11:148. 


Recovery  against  a  railroad  com- 
pany— Right  to  recover  compensa- 
tion for  use  and  occupation. 
10:171 

Nominal    damages    given    where 
holding  is  unlawful,  without  proof 
of  damages. 
5:216. 

To  what  time  damages  should  be 
assessed. 
6:249. 

Recovery  of  counsel  fees  and  ex- 
penses of  litigation. 
11:149. 

Ejectment    to    recover     mineral 
rights — Royalty    received    by     de- 
fendant under  lease  as  measure  of 
damages. 
12:350. 

Direction  to  enter  up  judgment 
for  the  premises,  upon  reversal  on 
appeal,  authorizing  the  Inclusion  of 
damages,  rents  and  profits  as 
found  by  the  jury. 
7:211. 

h.  Evidence   and    burden   of   proof. 

Evidence  admissible  In  action  of 
ejectment — General  principles  and 
particular   cases. 

6:246;     7:208;     9:197;     10:182; 
11:146. 

Conveyance    showing    title    in    a 
third  person  as  a  defense — Admis- 
b^ibiiity  of  evidence  to  show  that  it 
is  made  to  defraud  creditors. 
7:208. 

Plaintiff     claiming     under     deed 

conveying   by   metes    and    bounds, 

cannot    be    cross-examined    as    to 

whether  he  purchased  by  the  acre. 

2:188. 

Admissibility  of  general  recogni- 
Mon  of  plaintiff's  title  In  the  neigh- 
borhood. 
8:208. 

Declaration  by  one  in  possession 
that  he  had  lost  his  deed. 
12:157. 

Evidence  admissible  as   to  loca- 
tion of  boundaries. 
12:159. 
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Particular  evidence  held  not  to 
make    out    prima    facie    case    for 
plaintiff. 
11:145. 

When  plaintiff  has  the  burden 
of  proof. 

2:184;     7:205;     8:204;     9:193; 
11:146,   512;    12:114. 

Burden   of    proof   when   plaintiff 
establishes  a  title  which  Is  prima 
facie  good. 
8:204. 

Defendant    setting    up    equitable 
title  has  burden  of  proof. 
1:528. 

Defendant  claiming  title  by  ad- 
verse possession  has  burden  of 
proof. 

6:246. 

Lessee   defending  on   ground   of 
surrender  has  burden  of  proof. 
6:246. 

IV.     VERDICT    AND    JUDGMENT. 

a.  In  general. 

Conclusiveness   of  judgment.     See 
Judgments,  II,  e,  2. 

Action    to    set    aside    verdict — \ 
Necessary  allegations  as  to  the  de- 
fendant's defense. 
8 : 209. 

Sufficiency    and    construction    of 
particular  verdicts. 
9:198. 

Necessary  contents  of  Judgment. 
3:255;    6:248. 

Description   of  the   land. 
2:194;     3:255;     6:248;     8:207; 
9:198. 

Waiver  of  uncertainty  or  indefl- 
niteness  of  description. 
5:219. 

Power   of  court  to   correct  mis- 
take in  description. 
6:248. 

Verdict    and    judgment   for   part 
only — Boundary  of  part  recovered 
should   be  designated. 
5:216;   6:249;   8:207. 


Judgment  does  not  confer  title. 
3:266. 

Finding  sufficient  to  sustain  judg- 
ment. 
5:219. 

General  finding  against  plaintiff, 
sufficient  without  determining  rela- 
tive rights  of  d^endants. 
7:211. 

When    plaintiff    is    entitled    only 
to  an  undivided  interest,  Judgment 
should  be  accordingly. 
4:215. 

Judgment  for  recovery  of  land, 
not  a  judgment  for  the  payoaent  of 
money  within  meaning  of  statute 
creating  presumption  of  satisfaction 
by  lapse  of  time. 
1:514. 

Judgment   against  holder  of  tax 
title — Plaintiff    must    comply    with 
decree  as  to  repayment  of  tax  in- 
terests, costs,  etc. 
2:194. 

Plaintiff  may  be  given  Judgment 
subject  to  an  easement  in  defend- 
ant. 

5:219. 

Not  proper  to  enter  decree  quiet- 
ing title  in  defendant,  in  Kentucky. 
6:249. 

Action   to   set   aside  Judgment — 

Rights  of  strangers  to  record  can- 
not be  adjudicated. 
7:211. 

Joint    Judgment    for    possession 
against     several     defendants     and 
separate  judgment  for  damages. 
4:215. 

Particular  cases. 
6:248;   7:210;  8:207. 


V.     WRIT  OF  POSSESSION. 

Writ    will    be    restrained    when 
sought  against  a  person  whose  title 
has   not   been   adjudicated. 
2:195. 
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Writ  should  not  be  issued  where 
it  is  impossible  to  ascertain  from 
the  yerdict  what  land  is  covered. 
6:248. 

Judgment  of  ejectment  against 
defendant  hQ,ving  power  of  emi- 
nent domain — Suspension  of  en- 
forcement to  give  an  opportunity 
to  condemn  the  land  and  pay  the 
damages. 

2:195;   3:240;    7:200;    12:682. 

Duty  of  officer  as  to  removal  of 
defendant  in  his  possession. 
7:210. 

Writ  may  be  issued  without  no- 
tice. 

9:199.    • 

How  far  binding  on  wife  of  de- 
fendant. 
8:207. 

Effect  of  officer's  failure  to  exe- 
cute the  writ  on  account  of  sick- 
ness of  defendant  s  wife. 
10:183. 

Liability  for  abuse  of  process  in 
executing  writ  of  possession — Lia- 
bility of  landlord  causing  death  of 
tenant's  child. 
9:188,  189. 


ELECTRICITY. 

Conflict  in  use  of  currents. 
4:232,  236. 


ELEVATORS. 

See      Dangerous      and      Defective 
Premises,  I,  d. 


EMINENT   DOMAIN. 


EMBLEMENTS. 

See  Crops. 


I.  Right  of  eminent  domain. 

a.  Nature  of  right  in  general. 

b.  Legislative  power. 

c.  Delegation  of  power — Statutes 

construed. 

II.  What  is  a  public  use. 

a.  In  general,  and  who  may  take 

land. 

b.  Drains  and  irrigation. 

c.  Railroad  purposes. 

d.  Telegraph  and  telephone  lines. 

e.  Particular  uses. 

III.  What  pbopebty  may  be  taken. 

a.  Property  which  may  be  taken. 

b.  Property    which    may    not    be 

taken. 

c.  Property    already    devoted    to 

public  use. 

1.  In  general. 

2.  Railroad  property. 

IV.  Taking     ob     injuby     which 

GIVES  bight  to  compensation. 

a.  In  general. 

b.  Things  held  to  be  a  taking. 

c.  Things  held  not  to  be  a  taking. 

d.  Damaging  or  injuring  property. 

e.  Additional  servitude. 

1.  In  general. 

2.  Railroads    and    street    rail- 

roads. 

3.  Telegraph      and      telephone 

Unes. 

V.  Right    to    compensation    and 

PEBSONS    entitled    TO    BECEIVE. 

a.  In    general. 

b.  Necessity   of   payment   before 

taking. 

c.  Bond   for,   or  deposit  of  dam- 

ages as  a  substitute. 

d.  Leased  or  mortgaged  lands. 

VI.  Measube  and  amount  of  com- 

pensation. 

a.  In   general. 

b.  Consideration  of  benefits — Im- 

provements     pending      con- 
demnation. 

c.  Condemnation  of  railroad  prop- 

erty. 

d.  Particular  appropriations. 

e.  Things  which  will  be  consid- 

ered. 

f.  Things  which  will  not  be  con- 

sidered. 

g.  Appropriation       for      railroad 

right  of  way. 
1.  In  general. 
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2.  Things   which   will   be   con- 

sidered. 

3.  Things    which   will   not   be 

considered. 

VII.     CONDEMNATIOH   PB0CEEDIirG8. 

a.  In  general. 

b.  CX>nstitutionality      and      con- 

struction    of     condemnation 
statutes. 

c.  Pleading  and  practice,  in  gen- 

eral. 

1.  Complaint  or  petition. 

2.  Notice  to  land  owner. 

3.  Parties. 

4.  Jury   trial  and   province   of 

Jury. 

5.  View  of  premises  by  Jury. 

6.  Appraisers'    or    commission- 

ers' report. 

7.  Abandonment    or    dismissal 

of  proceedings. 

8.  Recovery  of  Interest. 

9.  Costs  and  attorney's  fees. 
10.  Appeal. 

d.  Evidence  in  condemnation  pro- 

ceedings. 

1.  In 'general. 

2.  Price  paid  for  other  land. 

3.  Admissibility  of  opinions. 
VIII.    Title  and  sights  aoqudued. 


Appropriation  of  abutting  owner's 
rights.  See  Highways  and 
Streets,  V;  Railroads,  VI. 

Changing  grade  of  street.  See 
Highways  and  Streets,  V,  c. 

Railroads  in  streets.  See  Rail- 
roads, VI. 


I.     RIGHT  OF  EMINENT  DOMAIN. 

a.  Nature  of  right   in   general* 

Eminent  domain,  defined. 
2:197. 

The   power   can   not   be   exting- 
uished. 
5:230. 

Police  power  distinguished  from 
eminent  domain. 
5:231. 

Private    property   can   be   taken 
only  for  a  public  use. 
1:515. 


Consideratlona  of  hardship  or  seiir 
tlmental  injury  will  not  prevent  the 
exercise  of. 

2:200,  note. 

Power     liberally     construed     in 
favor  of  the  construction  of  ways. 
2:201. 

Power  to  take  is  limited  to  prop- 
erty reasonable  necessary  for  the 
public  use. 

4:218;   8:224. 

One  may  acquire  by  eminent  do- 
main the  right  to  maintain  a  struc- 
ture which  otherwise  would  be  a 
nuisance. 
8:222. 

Purchaser  ot  land  takes  subject 
to  a  right  of  eminent  domain. 
9:200. 

Right   of   landowner   to    compel 
corporation    wrongfully    occupying 
his  land  to  condemn  it. 
3:281. 


b.   Legislative  power. 

Constitutionality  of  statutes. 
3:260;     6:250;     8:215;     9:200; 
10:184. 

Constitutionality    of    statute    re- 
quiring   certain    buildings    to    be 
equipped  with  fire  escapes. 
5:228. 

Power   of   legislature    to   decide 
what  constitutes  a  public  use. 
5:227;  6:250. 

If  the   use  be   public  the   legis- 
lature   is    the    exclusive   Judge   of 
the   amount  of  the   land  and   the 
estate  therein  to  be  taken. 
1:515;  2:201. 

The  necessity,  expediency  or  pro- 
priety of  exercising  the  power  are 
legislative   questions. 

4:218;  5:227;  11:150;  12:124. 

The  time,  manner,  and  occasion 
of  exercising  the   right  is  in  the 
control  of  the  legislature. 
3 :  260. 
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The  legifilature  may  authorize  a 
oondemnation  of  land  by  foreign 
corporations. 

3:260;  8:215;  11:151. 

Legislature    may    authorize    the 
taking  of  the  lands  of  a  particular 
cemetery  association. 
4:218. 

May   authorize   appropriation   of 
land  by  a  boom  company. 
5:228. 

Power  of  legislature  to  make  a 
compulsory  purchase  of  a  railroad 
for  less  than  its  value. 
5:228. 

Legislature  may  authorize  the  ap- 
propriation of  an  easement  of  light, 
air  and  view  for  a  public  park,  by 
restricting  height  of  buildings. 
8:221;  9:201. 

Power  of  legislature  to  grant  ex- 
clusive right  to  occupy  highway. 
4:237. 

Enabling  statutes  noted  and 
construed. 

11:152;  12:119. 

0*  Delegation     of    power-statutes 
construed. 

Delegation  of  power  by  the  state 
to  municipalities  or  their  agencies. 
6:250;  7:212. 

Power  of  eminent  domain  may  be 
delegated  to  a  corporation  whose 
charter  powers  embrace  both  pri- 
vate purposes  and  public  uses. 
9:203. 

Authority  given  a  railroad  to 
take  wood,  stone,  gn*avel  and  earth 
necessary  for  its  use,  does  not  au- 
thorize a  condemnation  of  the  land 
itself. 

1:516. 

Power  given  a  city  to  condemn 
land  "for  the  purpose  of  public 
parks/'  authorizes  an  appropriation 
of  land  to  extend  a  free  library 
and  art  building  standing  on  other 
land  forming  part  of  a  public  park. 
10:186. 


Construction  of  statute  as  to 
power  of  municipality  to  destroy 
property  to  prevent  spread  of  dis- 
ease. 

9:200. 

Loss   of   power   of   eminent   do- 
main by  driving  company  leasing 
its  dams  to  a  timber  company. 
12:118. 

Statutes  strictly  construed. 
7:212. 

Miscellaneous  notes  and  construc- 
tion of  miscellaneous  statutes. 
3:282;       6:275;       7:240,      241; 
10:184. 

II.     WHAT    IS    A    PUBLIC    USE. 

a.     In  general,  and  who  may  take 

land. 

As  to  what  constitutes  a  public 
use  is,  a  Judicial  question. 

1:121;     2:201;     3:260;     5:223. 
227;  8:216. 

A  possible  limited  use  by  a  few 
by  way  of  permission  or  favor  not 
sufficient. 
2:20L 

What  constitutes  a  public  use. 
1:515;     2:196-198;     5:223,    227; 
8:220;  11:154. 

Constitutionality  of  statutes  au- 
thorizing the  taking  of  land  for 
private  roads  and  ways. 

1:120-122;  3:261;  7:215;  8:218; 
11:154;  12:122. 

A  cemetery  owned  and  controlled 
by  a  private  corporation  is  not  a 
public  use. 
2 :  196-198. 

Illinois    statute    construed — Tak- 
ing of  land  for  mill  privileges. 
11:154. 

A   de   facto   corporation. 
12:118. 

Rights  of  consolidated  company. 
12:118. 

Foreign  corporation. 

3:260:  8:215;   11:151;  12:118. 

One  who  is  a  trespasser  on  the 
property. 
11:151. 
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Corporation  orgatiized  to  build  a 
rai.road    may    condemn     land    for 
an   elevated  railroad. 
3:281. 

b.  Drains  and  Irrigation. 

Constitutionality  of  statutes  au- 
thorizing appropriation  of  land  for 
ditches  and  drainfl. 

3:261;  4:216,  217;  5:227;  8:218; 
10:184. 

Statutes  authorizing  the  appro- 
priation of  land  for  a  drain  "for 
agricultural,  sanitary  or  mining  pur- 
poses, '   held   unconstitutional. 

4:216,  217. 

• 

Use  of  a  stream  by  the  public 
for    the    purpose    of    transferring 
property  to  navigable  water. 
7:214. 

Over-flowing  of  land-  for  the  pur- 
pose of  fish  culture. 
2:201. 

Construction  of  reservoir  to  sup- 
ply Inhabitants  of  town  with  water. 
2:202. 

Building  of  a  dam  to  create  a 
water  power  for  purposes  in  part 
private. 
11:154. 

The  use  of  land  and  water  for  Ir- 
rigation  purposes. 

6:251;     7:214;     8:219;     9:203; 
10:185;  11:154. 

c*  Railroad    purposes. 

Extension  of  line. 
12:118. 

For  terminal  facilities. 
3:261;    11:150.  154. 

Land  necessary  to  fill  in  a  "cut" 
and  to  secure  proper  drainage. 
12:129. 

Railroad  branches  and  spur 
tracks. 

8:216;  9:202;  11:164. 

Land    may    be    taken    for    con- 
struction of  a  railroad  through  a 
sparsely    settled    country. 
.S:227;   12:122. 


Constitutionality    of    statute    au- 
thorizing the  taking  of  land  to  ob- 
tain   gravel    for    conetruction    ol 
railroad. 
5:228. 

Power  to  alter  its  railroad  line 
gives  the  company  power  to  con- 
demn land  for  a  new  line. 
6:251. 

What  is  sufficient  necessity. 
6:261. 

Statute  authorizing  appropriation 
of   property   "necessary"    for   con- 
struction and  operation — ^Degree  of 
necessity  required. 
7:214;   12:129. 

Appropriation  for  a  private  rail- 
road. 

12:122. 

Railroad  can  not  condemn  land 
for  private  shipping  station  for  an 
individual  shipper. 
3:261. 

Power  to  condemn  additional 
main  line  or  lands  for  double 
track. 

10:185;  11:150;  12:123. 

Property  can  not  be  condemned 
for  the  construction  of  a  railroad 
used  solely  to  facilitate  a  saw  mil) 
business. 
9:201. 

Railroad  built  by  private  cor- 
poration largely  for  the  use  and 
convenience  of  private  mine  own- 
ers. 

4:741. 

A  railroad  company  regularly  or- 
ganized as  a  common  carrier  may 
appropriate  land  for  its  tracks 
though  the  principal  object  of  the 
road  is  to  convey  the  product  of 
mines  belonging  to  a  company  com- 
posed of  the  same  persons. 
9:201;    12:122. 

Power  of  electric  railroad  com- 
pany  to   condemn   land   for  ware- 
house. 
9:201. 
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One  can  not  appropriate  a  rail- 
road right  of  way  merely  to  sell 
it. 

10:185. 

Constitutionality  of  a  statute  au- 
thorizing appropriation  of  land  for 
railroad  »tation8. 
8:220. 

Right  of  railroad  oompany, 
which  has  constructed  its  road 
without  the  exercise  of  the  power 
of  eminent  domain,  to  appropriate 
land  to  relocate  its  right  of  way. 
5:784. 

Appropriation  of  land  to  divert  a 
stream,   crossing  a  railroad   right 
of  way  a  number  of  times. 
12:123. 

Right  of   railroad    to    select   its 
right  of  way. 
12:123. 

Ck>ndemnation  of  land  for  flow- 
age   to   create   power  for   electric 
railway. 
12:123. 

Ordinance  giving  railroad  right 
to  lay  tracks  in  street  does  not 
deprive  it  of  the  right  to  con- 
demn private  land  for  its  right  of 
way. 

12:123. 

Railroad    cannot    condemn    land 
for  the  use  of  anoUier  company. 
12:123. 

Power  of  eminent  domain  given 
railroad    company,   not    exhausted 
by  the  building  of  its  road. 
11:156. 

Discretion  allowed  railroad  com- 
pany as  to  quantity  of  land  taken. 
11:156. 

Tennessee     statute     construed — 
Final  location  of  railroad. 
12:123. 

d.  Telegraph    and   telephone    lines. 

The  word  "telegraph"  in  eminent 
domain  statutes  includes  telephone. 
8:217. 

Telegraph   and    telephone    lines. 
7:214. 


) 


Statutes  construed. 
8:217;   11:151. 

Statutory  provisions. 
11:153 

e.  Particular  utaa. 

For  a  court-'house. 
3:261 

For  use   as   a   military  encamp- 
ment. 
3:261. 

Natural  gas  pipe  Una. 
11:154. 

Construction  of  lilies  for  electric 
company. 
11:154. 

Construction  of  electric  line  for 
the   service  of  one  consumer. 
12:122. 

Acquisition  of  forest  lands  by  a 
vuniverslty    for    experimental    pur- 
poses. 
12:12? 

To  secu^p  water  supply  for  mu- 
nicipality. 
3:261. 

For    construction    of    piers   and 
wharfs. 
.3:261. 

Construction   of   a   levee   along 
the  bank  of  a  river. 
10:185. 

Construction  of  tunnel  to  drain 
mines. 

12:122. 

Construction  of  union  depot. 
12 :  123. 

For   public   cemetery. 
3:261. 

The    erection    of    public    grain 
warehouses   and   elevators. 
5:222 

The  contrary  is  held. 
6:251 

School  house  play  ground. 

7:214. 
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Fbr  a  public  street,  tliough  in- 
diyidual«  oontiibute  to  the  oost  of 
laying  out  and  improving  it 
8:216. 

Particular    cases    and    statutes 
construed. 

3:261;    7:214;    10:185;    11:161; 
12:118,  128. 

111.     WHAT  PROPERTY  MAY  BE 

TAKEN. 

a.  Property   which   may   be  taken. 

Lands  of  tbe  state. 
10:188;  12:129. 

The  franchise  of  a  corporation 
may  be  appropriated. 
4:219-222;  6:230. 

A  temporary  interest  In  land  may 
be  appropriated. 
10:188. 

Church  property. 
2:202. 

Property  of  a  cemetery  associa- 
tion. 

2:200;  4:236. 

Private  bridge. 
2:202. 

Water   flowing   from    streams. 
2:202. 

Waters  of  a  creek,  by  municipal- 
ity for  use  of  inhabitants. 
2:202. 

Land  under  navigable  waters  be- 
longing to  an  individual,  for  a  raU- 
road  right  of  way. 
2:642. 

Riparian  rights. 

2:654;  5:795;  6:262. 

Lands  of  a  married  woman. 
6:252. 

A  homestead  occupied  as  a  resi- 
dence. 
3:281. 

Property   acquired   by   purchase 
by  another  corporation  for  similar 
use,  before  it  has  been  subjected 
to  such  use. 
10:189. 


Private  water-works  plant 
4:235. 

The  right  of  a  private  corpora- 
tion to  maintain  bridges  across  a 
public  street 
4:235. 

Land  formerly  owned  by  the  con- 
demning party,  title  to  which  he 
has  lost. 

6:264;  10:188. 

Lands    under    navigable    waters 
owned  by  private  individuals. 
1:515. 

b.  Property    which    may    not    be 

taken. 

Property  already  owned  by  the 
condemning  party. 
5:781. 

A  mere   mortgage  lien  on  land 
can  not  be  condemned. 
5:230. 

Construction    of    statute    forbid- 
ding the  appropriation  of  a  "dwell- 
ing house." 
4:742. 

Construction  of  statute  prcMbitp 
Ing   taking  of   cemetery   property 
for  railroad  purposes. 
12:40. 

Statute  exempting  orchard  or  or- 
namental ground  construed. 
4:248. 

State  land. 
11:161. 

c.  Property     already     devoted     te 

public  use. 

1.    In  general. 

When  property  already  devoted 
to  public  use  may  be  taken. 

2:205;     3:267;     6:233;     9:205; 
10:189;  11:158;  12:120. 

Power  to  take  far  second  use 
must  be  clearly  granted. 

1:517;     3:268;     6:233;     6:262; 
9:206. 

The  second  use  must  be  of  para- 
mount Importance. 

7:218;  8:224;  10:190. 
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Power  of  munlcipajity  to  locate 
road   oyer   land    previously   appro- 
priated for  a  toll  road. 
6:252. 

Construction  of  restriction  upon 
power  of  corporation  to   condemn 
property  of  any  other  corporation. 
4:236. 

Massachusetts  statute  construed 
— Appropriation  of  streets  for  sub- 
way. 

11:157. 


2.    Railrotid  property. 

When  one  railroad  company  may 
appropriate  property  held  by  an- 
other railroad  company. 

2:202,  205;  3:665;  4:223,  743; 
5:233;  6:253;  8:225;  9:205; 
10:190;  11:159;  12:121. 

Property  of  a  railroad  not  needed 
or  used  in  the  operation  of  its 
road,  may  be  taken  by  a  municipal 
corporation  for  public  offices  or  a 
prison. 
2:205. 

Taking  of  railroad  right  of  way 
for  warehouse  or  elevator  site. 
5:222;  6:251. 

Taking  of  railroad  lands  for  con- 
struction of  telegraph  or  telephone 
line. 

6:253;  7:219;  9:205;  10:191; 
12:121. 

Power   of    municipality   to   take 
railroad  lands  for  street  purposes. 
3:267;      6:253;      7:218;    8:225; 
10:190;   11:159;  12:121. 

Taking  of  depot  grounds  for  a 
street. 

5:233;  6:253;  7:218. 

Right    of    municipality    to    take< 

part   of   a    railroad    right   of   way 

for  the  construction  of  a  highway 

longitudinally  to  the  right  of  way. 

3:267;  6:253. 

Power    of    municipality   to    take 
for  public  park. 
5:233. 


Power  of  municipality  to  locate 
public  drains  on  railroad  right  of 
way. 

9:205. 

IV.    TAKING  OR  INJURY  WHICH 
GIVES    RIGHT   TO    COM- 
PENSATION. 


a.  In  general. 

What  constitutes  a  taking  of 
property. 

2:322;     3:262;     4:238;     5:235; 
6:254;  7:216;  10:187;  11:155. 

Bridge  abutments  and  ap- 
proaches constructed  in  street  as 
a  taking  of  abutting  owner's  prop- 
erty 

3:263;  4:238. 

Taxation    is   not   the   taking   of 
private  property  for  public  use. 
8:808. 

b-  Things    held    to    be   a   taking- 
Destruction  of  the  use  of  a  pri- 
vate way. 
10:187. 

Obstruction  of  light,  air,  and 
view. 

10:187. 

Construction  of  a  sewer  through 
a  private  lot. 
3:262. 

Discharge  of  drains  and  sewers 
upon  land. 

6:254;   11:155. 

Compelling    abutting   owners    to 
keep  sidewalks  free  from  snow. 
7:216. 

Changing  the  natural  flow  of  a 
water   course   to   the   injury  of   a 
riparian  owner. 
7:216;   11:155. 

Crossing  or  intersecting  of  one 
railroad  by  another. 
3:673;    7:216. 

Enforcement  of  assessments  for 
municipal  improvements. 
5:232. 
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OYerflow  of  private  lands  above 
highwater  mark. 
12:123. 

A  statutory  grant  to  the  public 
of   a   right   of   way   over   land   in 
order    to    fish    from    any    of    the 
streams. 
12:188. 

Limiting  height  of  buildings. 
12 :  122. 

Rule  of  park  commissioners  for- 
bidding displaying  of  sign  within 
certain  distance  of  the  park  with- 
out written  permission. 
11:155. 

c  Things    held    not    bo    a   taking. 

Injury  to  a  business. 
10:187. 

Change  of  grade  of  a  street. 
2:203. 

Destruction  of  or  injury  to  prop- 
erty resulting  from  a  municipality 
exercising  its  police  power  is  not 
a  taking. 

7:217;  8:211,  223. 

Requiring   railroad    company    to 
comply  with  police  regulations  as 
to  street  crossings. 
3 :  262. 

Discontinued   condemnation   pro- 
ceedings. 
3:262. 

Mere    location    of    streets    and 
alleys. 
4:238. 

Mere  selection  of  site  for  a  pub- 
lic building. 
4 :  238. 

Municipal  acceptance  of  the  dedi- 
cation of  a  street. 
5:235. 

Tax  against  property  for  fire  pro- 
tection. 
7:216. 

Rsequiring    the    keeping    of   the 
records  of  a  county  In  a  bank  vault. 
12:131. 


Freight  depot  across  a  road,  as 
against  a  property  owner  400  feet 
distant. 
11:155. 

Subsequent  filling  in  of  railroad 
right  of  way  where  road  has  been 
constructed  upon  piles  or  piers 
after  due  appropriation  and  com- 
pensation. 
5:785. 

d.  Damaging  or  Injuring   property. 

By  change  of  grade.  See  also 
Highways  and  Streets,  V,  c,  and 
Railroads,  VI,  d,  2. 

Consequential  damages  may  be 
recovered  where  the  constitution  or 
statutes  provide  that  private  prop- 
erty shall  not  be  taken,  "dam- 
aged," or  "injured"  without  com- 
pensation. 
1:156. 

"Damaging"  property  as  a  tak- 
ing. 

6:255;  8:213. 

Some   right  must   be   interfered 
with  so  as  to  render  property  less 
valuable. 
1:518. 

Injury   to   property "  by   erection 
of  hospital,  prison  or  jail. 
8:210-212,  214;  9:204. 

Serious   interruption   of  use. 
3:262;    6:255. 

Interference  with  occupation  of 
premises  by  a  lease  holder. 
6:255. 

As  to  when  the  change  of  the 
grade  of  a  street  by  a  municipality 
will  entitle  abutting  owner  to  re- 
cover  damages. 

1:157,  158;  3:264;  8:223. 

Change  of   grade  in   streets   by 
operations  of  a  railroad. 
3:264;  8:223. 

Material    injury    to   drainage    of 
property. 
8:223. 

Overflowing  lands. 
8:223. 
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Building    of    approaches    to    a 
bridge  in  a  city  street,  so  as  to 
cut  off  access  to  property. 
12:230. 

Consequential  injury  from  erec- 
tion  of   dam   upon  non-tidal  pub- 
lic stream. 
1:515. 

Injury  to  buildings  by  municipal- 
ity filling  in  a  street. 
2:203. 

Injury  resulting  from  a  construc- 
tion of  a  sewer. 
2:203. 

e.  Additional  servitude. 

1.    In  general. 

Electric  light  poles. 

4:232;    7:221;    9:206;    10:193. 

Sewer  in  a  street  or  highway. 
4:232;  6:234. 

Changing  country  highway  into 
city  street. 
7:220. 

Use  of  street  to  furnish  water 
and  light. 
7:220. 

Erection    of    abutment    or    ap- 
proaches to  a  bridge. 

3:263,  266;  4:238;  6:254;  7:220. 

Construction  of  toll  road  on  a 
highway. 
6:256. 

Water  pipes  in  a  street. 
6:256. 

Water  tanks  and  wells  in  street 
or  highway. 
9:207. 

Gas  mains  along  street  or  high- 
way. 

4:233;   11:541;   12:227. 

Underground  tunnel. 
11:6;  12:227. 

Toll  house. 
2:204. 


2.    Railroads  and  street  railroads 

Railroad  in  street  or  highway. 
1:4-8;  2:204;  3:11,  266;  6:256; 
7:220;  11:6. 

Railroad  in  street  not  an  addi- 
tional    servitude     when     abutting 
owner  has  only  an  easement — ^Au- 
thorities compiled  and  discussed. 
1:8-16. 

Interurban    railroads. 
12:225. 

The  fact  that  a  railroad  carries 
freight  does  not  make  it  any  more 
an  additional  burden. 
3:11. 

When  construction  of  railroad  in 
an  alley  will  be  treated  as  addi* 
tional  burden. 
7:4. 

Railroad    permitting   use    of   its 
tracks  by  another  company. 
3:266. 

Side  tracks  constructed  by  rail- 
way company. 
3:266. 

Dummy    passenger    railroad    on 
public  road  or  street. 
1:517. 

Horse  railway. 
2:204. 

Railroad  bridge. 
2:204. 

Walls  to  support  railroad  tracks. 
10:192. 

Ordinary  street  railroad. 
2:12;    3:677;    5:234;    7:7,  221; 
8:226;  9:206;  12:224. 

Street  railroad  operated  by  steam. 
1:462. 

Electric  street  railway  in  a  street. 
3:16,  266;  4:234;  5:234;  6:256; 
7:221;  9:206;  10:192. 

Electric  railway  upon  a  country 
highway. 

6:256;  7:220;  9:206;  10:192. 

Double  track  for  street  railway. 
7:221. 
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Elevated  railroad. 
6:256. 

3.    Teleffraph  and  telephone  lines. 

Telegraph  and  telephone  lines. 
1:517;    2:5,  204;    3:266;    4:227- 
232;     7:220;     8:226;     10:187, 
192;  11:5;  12:228. 

Effect  of  statute  granting  right 
to  place  telegraph  poles  along  pub- 
lic roads. 
11:5. 

Effect  of  ordinance  granting  right 
to  place  electric  lines  upon  or  under 
a  street. 
11:5. 

Telephone  line  in  a  conduit  be- 
neath a  sidewalk. 
9:206. 

Telegraph  or  telephone  line  on  a 
water  or  gas  pipe  line. 
6:256;  10:184. 

Telegraph  line  upon   an  unused 
railroad  right  of  way  is  an  addi- 
tional servitude  upon  the  fee. 
10:191. 

V.     RIGHT    TO    COMPENSATION 

AND    PERSONS    ENTITLED 

TO   RECEIVE. 

a.     In  general. 

Taking  by  one  having  power  to 
condemn — Right    of    owner    to    re- 
cover damages. 
2:207;  6:257. 

A  grantee  or  mortgagee  of  lands 
taken  for  a  public  use,  takes  subject 
to  the  right  of  the  owner  to  com- 
pensation. 
3:267. 

Waiver  of  right  to  damages. 
4:240;  11:171. 

Rights  of  devisee. 
10:201. 

Plph^*'  of  remainder-man. 
10:2*01. 

Rights   of  one   holding  property 
under  contract  of  purchase. 
3:281;   10:201. 


The  holder  of  the  legal  title  is  en- 
titled to  receive  the  damages. 
6:272, 

Rights  of  judgment  creditors. 
4 :  239. 

Taking  of  land  held  by  entireties 
— Rights  of  husband  and  wife  as  to 
damages. 
11:279. 

b.    Necessity  of  payment  before 
taking. 

Payment  of  compensation  as  a 
pre-requisite  to  the  taking — Gen- 
eral principles  and  statutes  con* 
strued. 

1:151,  152,  615;  2:206;  8:269, 
270;  4:240;  5:236;  7:222; 
8:227;  9:208;  10:194;  11:161, 
162;  12:132. 

Right  of  land'  owner  to  enjoin 
taking  until  compensation  is  made. 
8:227;  11:162. 

Failure  of  condemning  party  to 
pay   compensation — Lien   and   rem- 
edies of  landowner. 
6:266;  8:227. 

Payment    of    award    into    court 
pending  appeal — Power  of  court  to 
give  condemning  party  possession. 
4:240. 

Payment    of    award    into    court 
pending  appeal — Right  of  condemn- 
ing party  as  to  title  or  possession. 
4:240;  5:236. 

c.  Bond  for,  or  deposit  of  damages 
as  a  substitute. 

Constitutionality    of    statute    au- 
thorizing and  condemning  party  to 
take  possession   upon   giving  bond 
or  making  deposit  to  cover  damages. 
1:140-150;   2:206. 

Bond  for  damages  as  a  substitute 
for  the  pre-payment  of  compensa- 
tion for  property  taken. 

6:257;  9:208;  10:195;  12:132. 

Deposit  of  money  as  a  substitute 
for  payment — Rights  of  land  owner. 
10:194. 
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d.     Leased    or   mortgaged    lands. 

Condemnation  of  leased  lands — 
Rights  of  lessor  and  lessee  as  to 
the  damages. 

4:421;  6:272;  8:233,420;  9:213; 
12:136. 

Condemnation  of  mortgaged  lands 
— Rights  of  mortgagor  and*  mortga- 
gee as  to  damages. 

3:271;  4:239;  6:272;  7:231; 
8:233;  10:201;  11:170; 
12:136. 

Rights  of  condemning  party  as  to 
release  of  mortgage. 
3:271. 

VI.     MEASUt^E    AND    AMOUNT 
OF   COMPENSATION.       . 

a.     In  general. 

What   constitutes   "Just   compen- 
sation." 
1:518. 

'Tiand    damages"    Includes    dam- 
ages  to  buildings. 
11:157. 

At  what  date  damages  are  to  be 
estimated. 

2:637;  3:272;  5:243;  7:235; 
9:218;   12:133. 

General  rules  as  'to  measure  of 
compensation,  stated. 
2:211;   4:241. 

Market  value  as  a  test  for  deter- 
mining damages. 

3:272;  5:244;  6:267;  7:235; 
8:238;  9:218;  10:205;  11:167; 
12:133. 

Held  inapplicable  in  appropria- 
tion of  land  in  a  construction  of 
levee. 

2:211. 

Speculative  or  remote  damages 
not  allowed. 

1:158;    2:211;    6:267;    11:167. 

Rule  for  determining  value  of 
land. 

7:235. 


Damages  to  land  not  taken. 
3:272;       4:241,      244;       7:236; 
11:167;  12:133. 

Right  to  recover  damages  to  non- 
contiguous land. 
4:241,  246. 

All    damages,    present    and    pro- 
spective. 

2:637;    5:243. 

The  damage  to  all  the  interests 
of  a  party  in  real  estate  should  be 
assessed. 
8:237. 

Rule  where  land  Is  valuable  for 
more  than  one  purpose. 
4:241. 

Taking  of  lease-hold  estate. 
6:269;  11:167. 

What  uses  of  the  land  may  be 
considered. 

6:267;  9:218;  11:167. 

Injury  to  business  of  land  owner 
as  an  element  of  damages. 

6:267;  10:205,  206;  11:167. 

Separate     parcels — Awarding    of 
damages  separately. 
3:671. 

Damages  recoverable  in  proceed- 
ings brought  by  one  of  several  co- 
tenants. 
5:745. 

Taking     by     municipality — Com- 
mon law  rule  as  to  liability  for  con- 
sequential damages. 
1:155. 

Damages   must  be  a  reasonable 
result  from  the  appropriation. 
1:158. 

Building  upon  land  appropriated 
— Possibility  of  removal  advantage- 
ously can  not  be  shown  to  reduce 
damages. 
2:211. 

Injuries    to     wells,     springs     or 
ponds. 

11:167. 
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Value  of  part  of  land  taken  to  be 
determined    with   reference    to   its 
relation  to  other  land. 
11:167. 

Particular  cases  and  statutes 
construed. 

5:245.  246;  8:238;  9:218; 
11:167. 

b.  Consideration     of     benefits — Im- 
provements    pending     condem- 
nation. 

To  what  extent  benefits  will  be 
considered  in  the  assessment  of  the 
land  owner's  damages. 

2:212;  4:243;  5:247;  6:268; 
7:236;  8:239;  9:219;  11:167; 
12:133. 

Condemnation    for     school     pur- 
poses— Advantages    resulting   from 
proximity    of    school    building   not 
considered. 
9:218. 

Washington      constitution      con- 
strued— Consideration  of  benefits  in 
case  of  appropriation  by  municipal 
corporation. 
3 :  669. 

Who  entitled  to  benefit  of  im- 
provements made  by  a  condemning 
party  or  his  predecessor  prior  to  or 
pending  condemnation. 

1:160,  161,  600;  2:213;  4:242; 
5:247;  7:237;  11:283;  12:687. 

c.  Condemnation    of   raliroad    prop- 
erty. 

Condemnation   of   railroad    prop- 
erty for  street  or  highway  purposes. 
3:273;     6:271;     7:238;     8:241; 
10:208;   12:133. 

Condemnation    of    railroad    prop- 
erty for  street  purposes — Right  of 
company  to  allowance  of  costs  of 
comr lying  with  police  regulations. 
3:273;  6:271;  10:208. 

Condemnation  of  railroad  prop- 
erty for  a  telegraph  line. 

7:238;    8:241;    9:221;    10:208. 

Crossing  of  railroads. 
1:158. 
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Appropriation   of   land    for   tele- 
graph line. 
12 :  133. 

Appropriation  of  land  for  private 
road. 

11:jlo1. 

Appropriation  of  land  for  sewer 
purposes. 

4:245;   7:235. 

Appropriation  of  land  for  road. 
12:133. 

Appropriation  of  livery  stable  for 
approach  to  a  bridge. 
12:133. 

Appropriation  of  property  for  a 
pcsthouse. 
10:205. 

Change  of  grade  of  street. 
1:157. 

Condemnation  of  bridge  for  high- 
way purpose^. 
5:245. 


Condemnation    for    natural 
pipe-line. 

5:249;    7:235. 


gas 


Condemnation  of  land  for  water- 
works plant. 
8:238. 

Injury  to  or  taking  of  a  quarry. 
12:133. 

Interference  with  the  flow  of  a 
stream. 
10:205. 

Opening  of  street   which  leaves 
adjoining  property  in  a  depression. 
5:245. 

Measure   of   damsfges   for   appro- 
priation of  riparian  rights. 
2:643-646. 

Damages  to  riparian  owner  whose 
water  has  been  appropriated  for 
public  use. 

4:241;   5:243. 

Riparian  owner  upon  two  streams 
— Measure   of   damages   for   appro- 
priation  of  the   waters   of  one  of 
the  streams. 
6:822. 
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Loss  of  wharfage  in  case  of  con- 
demnation of  docks  and  wharfs. 
12:133. 


e.  Things  which  wiii  be  considered. 

Appropriation  of  land  adjacent  to 
a  railroad  right  of  way — ^Destnio- 
tion  of  owner's  under-ground  cross- 
ing. 

2:211. 

Quality  of  the  land. 
7:235. 

Peculiar  fitness  of  land  for  par- 
ticular purposes. 
3:272. 

Every  element  which  gives  the 
land  intrinsic  value. 
3:272. 

Injury  to  owner's  riparian  rights. 
2:211;  7:235. 

Leakage  from  a  ga^  pipe  line. 
3 :  272. 

Expense  necessary  to  fit  property 
for  its  suitable  use. 
6:267. 

Damages  to  owner  on  account  of 
removal  of  his  business. 
6:267. 

Destruction       of       conveniences 
specially  adapted  to  one's  business. 
6:267. 

Destruction    of    fixtures    erected 
by  life  tenant. 
6:267. 

Injuries  occasioned  by  condemn- 
ing party  before  condemnation  pro- 
ceedings. 
7:235. 

Creation  of  noise  and  dust. 
8:238. 

Cost   of   additional    fencing. 
8:238;    9:218;    12:133. 

Beneficial    reservations    to    the 
land  owner. 
9:218. 


Probable  returns  from  an  invest- 
ment in  land. 
10:205. 


f.  Things  which   will   not  be  con- 
sidered. 

Necessities  of  the  public  or  con- 
demning party. 
2:211. 

Damages  resulting  from  unlawful 
use  by  condemning  party. 
7:235. 

Injuries  which  may  result  from 
negligence     by     the     condemning 
party. 
9:218. 

Increase   in    value   arising  from 
use    for    which    appropriation    is 
sought. 
3:272. 

Increase  in  insurance  rate. 
7:235. 

Inoreaee  in  expense  of  freight  to 
a  lessee. 
7:235. 

Loss  of  anticipated  profits. 
8:238. 

Sentimental  value  of  land  as  an 
old   homestead. 
10:205. 

Inconvenience    due    to    loss    of 
home  and  necessity  of  moving. 
12:133. 

Diminution  in  the  value  of  the 
premises  for  mortgage. 
12:133. 


g.  Appropriations  for  railroad  right 

of   way. 

1.    In  general. 

Damages  to  be  assessed  once  for 
all. 

9:220. 

Damages  awarded  on  basis  that 
appropriation    will    be    permanent. 
1 :  603. 


EMINENT  DOMAIN,  VI,  g,  2. 


169 


Afieessment   should    Include    fu- 
ture damages. 
1:600. 

• 

Scope  of  damages  reooverable. 
11:161. 

General  rule  as  to  measure  of 
damages. 

1:159;  3:667,  668;  6:243; 
6:270;  7:237;  8:240;  9:220; 
10:207;    11:167,   168;    12:134. 

Deduction  of  benefits  derived  by 
the  land  owner  from  construction 
of   the  railroad. 

1:518;  2:638;  3:669;  6:268; 
7:236;    9:219;    10:207. 

Benefits    arising    from    abandon- 
ment of  former  line  of  railroad. 
11:161. 

Measure  of  damages  to  lessee  of 
premises    taken. 
11:167. 

At  what  date  the  damages  are  to 
be  estimated. 

1:600;  3:667;  7:237;  10:207. 

Rule  where  a  part  only  of  the 
land  is  taken. 

7:237;    9:220. 

What  are  contiguous  lands. 
5:243. 

Compensation  limited  to  tract,  a 
portion  of  which  is  actually  taken. 
1 : 600. 

As    to    injuries    to    lands    other 
than  those  taken. 
6:270;    8:240. 

Measure  of  damages  for  mined 
coal  lying  on  the  surface  of  the 
earth. 

7 :  237. 

WTien    land    will   be    treated    as 
one  body. 
7:237. 

TPkInf?  of  mineral  lands. 
10:207;   11:168. 

TncHiding  in  damages  the  value 
of    perconal    property    taken. 
5:243. 


Rights  of  landowner  whose  land 
comprises  only  a  part  of  a  railroad 
right  of  way. 
3:671. 

Division  of  farm  into  two  parts — 
Damages  for  taking  additional 
land. 

2;  637. 

Measure  of  damages  for  right  of 
way  of  railroad  across  water  front. 
2:643-646. 

Appropriation  of  land  having  up- 
on it  an  old  salt  well. 
11:167. 

What  may  be  considered  in  case 
of  injury  to  school  house  property. 
11:168. 

Damages  to  be  estimated  accord- 
ing to  the  most  likely  use  of  the 
property. 
12:133. 

Particular  cases. 
1:600;  5:785. 

2.    Things   toMch   will   he    consid- 
ered. 

Things  which  will  be  considered 
in  assessing  damages  for  right  of 
way  through  a  farm. 
2:037,  639;    12:134. 

Annoyance  from  smoke  and 
cinders. 

1:518;    3:668;   4:744. 

Noise  made  by  passing  trains. 
3:662;   4:744. 

Spf^cial    disadvantages    and    an* 
noyances. 
9:220. 

Increnped  danger  from  fire. 
I:fi00:     4:744;     8:240:     9:220; 
12:133,    134. 

Increased   danger  to  stock. 
12:133. 

Increase  in  insurance  rates. 
8:240. 

Denreclation   in  rental  value. 
8:240. 
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Possible    danger    resulting    from 
location  of  road. 
2:637,  639. 

Inconveniences  to  land  owner  as 
to  access  to  other  lands. 
1:600;    8:240;    12:134. 

The    lessening    of   land    owner's 
inconveniences      by     methods     of 
constructing  the  road. 
■  6:270. 

Special    value    of   land    for    rail- 
road purposes. 
1 : 600. 

The    existence    of   producing   oil 
wells   on    contiguous   lands. 
'    12:160. 

Excavation-s  and  embankments. 
2:639. 

Interference  with  division  of  land 
into    city    lots. 
3:668. 

Proximity    of    land    to    city    and 
its    value    for    suburban    purposes. 
2:639. 

Increase   in   the   cost  of  cultiva- 
tion. 

2:639;   12:134: 

Cos-t    of    additional    fencing. 
3:272,   668;    12:133,   134. 

Injuries   which   may  result  from 
the  caving  in  of  a  cut. 
7:237. 

Effect  of  prospective  location  of 
a   depot. 
7:237. 

Improved   condition   of  property. 
8:240. 

Effect  on  value  of  land  for  agri- 
cultural  purposes. 
9:220. 

Availability  of  land   for  platting 
Into  city  lots. 
9:220;   11:167. 

Statutory    duty    of    company    to 
construct  crosfllngs. 
10:207. 


Reservations    beneficial    to    the 
land  owner  which  have  been  made 
by   the   railroad   company. 
3:274. 

Possible    frightening    of    horses 

and  injury  to  persons  and  property, 

in   determining  whether  the  value 

of  the  property  has  been  impaired. 

5:785;    12:134. 

Injury  to  the  shape  of  a  farm. 
3:668. 

Hindrance    to    the    enlargement 
of  a  brick-kiln. 
12:134. 

3.     Things  which  toill  not  he  con- 
sidered. 

Probability   of   frightening  stock 
and    teams. 

2:639;    3:668;    9:220;    12:134. 

Possible,    imaginary   or    specula- 
tive uses  of  the  land. 
2:639;    8:240. 

Cost      of     constructing     fences, 
gates  and  crossings,  when  statute 
Imposes  that  duty  on  the  company. 
2:639. 

Permission  of  use  of  underground 
crossing  which  may  be  revoked  at 
any  time. 
3:274. 

Damages  resulting  from  wrongful 
failure  of  company  to  build  cattle 
guards  and  fences. 
8:240. 

Damages  which  may  result  from 
wrongful   acts   of   railroad. 
4:744;  9:220;  11:168. 

Intent    of    railroad    company    in 
constructing  its  road. 
•    J: 220. 

Special  value  of  the  lancls  to  the 
condemning  party. 
9:220. 

Injury   to  business. 
9:220. 

Noise   from    signals   required   by 
statute,  resulting  from  the  creation 
of  a   railroad    crossing  near  one's 
premises. 
12:134. 
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The    fact    that    laborers    would 
stop  to  look  at  the  trains. 
12:134. 

Possible  personal  danger  to  the 
owner. 

11:168;    12:134. 

Diminution     in     the      mortgage 
value    of    premises. 
1? :  160. 


VII.     CONDEMNATION    PRO- 
CEEDINGS. 

a.     In  general. 

Meaning  of  word  "owner." 
3:670. 

Gondemimtlon    statutes    do   not 
take  away  the  land  owner's  com- 
mon  law   remedies. 
3:281. 

Condemnation     proceeding's     can 
not  be  instituted  to  quiet  title  or 
compel   specific   performance  of  a 
contract. 
5:230. 

Condemnation   in   order   to   con- 
tinue   a    use    after    expiration    of 
license. 
5:225. 

Deposit  of  damages  by  condemn- 
ing   party — Right    to    take    posses- 
sion of  the  property. 
.3:278;   11:162. 

Return  of  deposit  upon  proceed- 
ings being  held  yoid  on  an  appeal. 
5:241. 

Equitable  lien  of  owner  for  com- 
pensation awarded. 
11:165. 

Lien  of  judgment  for  damages. 
6:273;    11:161. 

Title  based  upon  possession,  suf- 
ficient to  uphold  petition  to  assess 
damages.  ' 

2:636. 

Waiver  by  land  owner  of  priority 
of  his  claim  for  damages. 
6:273. 
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Effect  of  complete  appropriation. 

followed  by  deposit  of  money  with 
the   proper   officers. 
5:781,  783. 

Courts  will  not  Interfere  In  the 
matter  of  selecting  the  route  of  a 
railroad  where  good  faith  has  been 
observed. 
12:124. 

When     proceedings    for    assess- 
ment of  damages  includes  suit  for 
damages. 
11:161. 

Successor    to      corporation     ap- 
propriating land  Is  liable  for   the 
compensation. 
3:281. 

b.    Constitutionality  and   construc- 
tion of  condemnation  statiitea. 

Constitutionality  of  statute  con- 
ferring the  right  to  condemn  prop- 
erty which  recognizes  the  initial 
step  as  a  petition  In  court,  but 
which  fails  to  prescribe  further 
procedure. 
9:209. 

Failure    to    provide    for    interest 
u];K)n  damages  does  not  render  stat- 
ute unconstitutional. 
5 :  228. 

What  constitutes  "due  process  of 
law"  in  the  exercise  of  the  power 
of  eminent  domain. 

4:218;        5:232,      237;       8:229; 
9:210;  10:196. 

Landowner     not     entitled     to     a 
hearing  upon  the  question  whether 
his  lands  shall  be  taken. 
4:225. 

One  who  has  wrongfuly  entered 
upon  land,  not  "in  possession"  with- 
in meaning  of  New  York  statute. 
2:640. 

Miscellaneous  statutory  provi- 
sions construed. 

2:635;    3:672;    5:781;    11:164. 

c>     Pleading  and  practice,  In 
general. 

Sufficiency  of  description  of  land 
sought  to  be  taken. 
3:670;    12:126. 
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Description   of   the   land   In   the 
judgment  of  condemnation. 
3:275. 

Power    of    receiver    to    institute 
condemnation   proceedings. 
4:247;  7:213. 

There  must  be  a  strict  compli- 
ance with  the  statutory  proylsions. 
1:519;    4:247;   5:238;    10:202. 

Waiver  of  Irregularities. 
3:275;    5:240;   7:233. 

Defenses. 

6:264;   7:233;   12:126.  131. 

Questions  as  to  the  existence  of 
a  corporation  or  forfeiture   of  Its 
franchise   can  not  be  determined. 
6:264;  7:233;   10:208. 

Title  of  remainder-man  not  made 
a  party  is  not  affected. 
7:233. 

Condemnation  can  not  be  had  by 
defendant  in  an  action  to  restrain 
a  trespass. 
8:237. 

Payment  of  lien  and  taxes  out  of 
award  of  damages. 
9:216;   12:124. 

Appropriation    by    traction    rail- 
way company — Consent  of  munici- 
pality  to   construction   of   railway 
as  a  pre-requisite. 
10:202. 

Practice    where   ownership    may 
be  in  dispute. 
5:242. 

Amendments. 

3:670;    5:781;    6:259. 

Jurisdiction  of  court. 
7:223;  8:228;  12:126. 

Collateral    attack    on    judgment 
In    condemnation   proceedings. 
3:671;    11:164. 

Adjournment  of  commlslsoners — 
Who  bound  to  take  notice  of. 
3:671. 


Court    having    jurisdiction    may 
act    regardless    of    Incapacity    of 
petitioner. 
1:519. 

Landowner   filing   application   to 
assess    damages    does    not    waive 
right  to  test  validity  of  taking. 
1:519. 

Legislature  may  change  proced- 
ure. 

2:208. 

When    separate   parcels   will   be 
treated  as  one  tract. 
1:519;  2:208. 

Condemnation     proceedings     for 
use.  not  authorized  by  statute,  will 
be  held  void. 
2:208. 

Statute  of  limitations. 
2:209;   12:126. 

One  having  notice  of  proceedings 
with  right  to  be  made  a  party  and 
fails  to  do  so  is  estopped  by  the 
judgment. 
2:209. 

Interpleaders — Right  of  prior  in- 
fant   grantor    of   owner    to    avoid 
his  conveyance. 
2:209. 

Effect    of    conveyance    of    land 
pending  proceedings  to  condemn  It. 
10:204. 

Change  of  venue. 
8:275. 

Payment  of  damages  to  executor 
of  decedent. 
3:275. 

Insolvency  of  condemning  party 
as  a  defense. 
3:275. 

Injunction  against  condemnation 
proceedings. 

11:165;  12:130. 

Payment  of  damages. 
11:171;  12:137. 

Lapse  of  time  curing  defects. 
11:164. 
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Miscellaneous  notes  and  con- 
struction of  statutes. 

3:275;        4:247,     248;       5:238, 
239;    6:263,  264;    7:232,  233; 
8:235,      237;       9:216,      217; 
10:202,  203;  11:164;  12:126. 
• 
1.    Complaint  or  petition. 

Necessary  allegations. 
2:208;     3:276;     6:258;     7:225; 
8:228;    9:211;    11:164. 

Description  of  lands — ^Necessity 
and  sufficiency. 

2:208.  636;  8:275;  6:268; 
7:225;  8:237;  9:211;  10:202; 
12:126. 

Map  of  route  of  railroad  as  a  suf- 
ficient designation  of  the  property. 
2:636. 

Petition  by  a  city  to  condemn 
land  for  a  bridge. 
7:225. 

Petition  by  telegraph  company 
to  condemn  part  of  right  of  way  of 
railroad  company  for  a  telegraph 
Une. 

7:225. 

Appropriation  by  foreign  corpora- 
tion— Allegations  necessary  to  give 
court  jurisdiction. 
3:670. 

Failure  to  agree  with  landowner 
as  a  condition  precedent — ^Allega- 
tions of  petition. 

2:635;  6:258;  7:226;  9:212; 
11:164. 

Showing  necessity  for  condemna- 
tion— Conclusiyeness  of  decision  of 
condemning  party. 

6:250;   7:224;    8:228;   9:212. 

2.    Notice  to  landowner. 

Landowner  must  have  notice. 
2:635;     3:276;     8:229;     9:210; 
10:196;   11:162. 

Holder  of  easement  entitled  to 
notice. 

12:125. 

Sufficiency  and  effect  of  notice. 
3:671;  5:782. 


Notice    upon    filing   of   petition, 
sufficient. 
8:229. 

Effect  of  failure  to  give  notice 
to  holder  of  trust  deed,  where  the 
maker  of  the  deed  Is  in  possession 
and  has  notice. 
7:227. 

Notice  to  married  woman. 

7:227. 

Condemnation      of      community 
property-^Notlce  to  both  husband 
and  wife. 
8:229. 

Notice  to  both  husband  and  wife 
where  land  is  held  by  entireties. 
5:238. 

Notice  may  be  given  by  publica- 
tion. 

2:208.   635. 

Statutes  construed. 
2:635;     3:276;     7:227;     9:210; 
11:162;   12:125. 

3.    Partiee. 

State  as  a  party. 
5:239. 

Death   of   landowner — His   heirs 
become  proper  parties. 
3:275. 

Condemnation  for  a  street — Hold- 
er of  an  easement  as  a  right  of 
way,  not  a  necessary  party. 
7:233. 

Wife  of  owner. 
3:670. 

Purchaser  of  land  pending  con- 
demnation proceedings. 
11:169;  12:135. 

Lien  holder  or  mortgagee. 
3:670. 

Lessee  of  land  sought  to  be  con- 
demned. 
11:164. 

Power  of  one  properly  authorized 
to     maintain     condemnation     pro- 
ceedings for  another. 
11:164. 
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Appropriation   of   trust   property 
— Trustee   proper  party,  beneficia- 
ries  not  necessary  parties. 
2:208. 

Waiver  of  defects  of  parties. 
5 :  224. 

4.    Jury  trial  and  province  of  jury. 

Right  to  trial  by  Jury. 
2:209;      3:277;      6:260;    7:228; 
8:230;         9:214;         10:199; 
11:163;  12:127. 

Meaning   of   the  word   "Jury." 
5:235. 

Qualifications  of  Juror. 
11:163;   12:127. 

Duty  of  Jury. 
4:241. 

Consideration  which  Jurors  may 
give  to  their  own  knowledge  and 
experience. 

2:635,   10:198;  12:127. 

The  only  question  for  the  Jury 
is  the  measure  of  compensation. 
3:275. 

Waiver  of  right  to  Jury. 
5:783. 

Instructions  to  Jury. 

9:214;  10:198;  11:163,  167.  168; 
12:127,  134. 

Curing  erroneous  instruction  by 
subsequent  instruction. 
6:264. 

5.    View  of  premises  ty  jury. 

Purpose  of  viewing  the  premises. 
8:230. 

Jury    may    consider    knowledge 
gained   from   view. 
12:160. 

Verdict  can  not  rest  solely  upon 
personal  examination  of  the  prem- 
ises  by   the   jury. 
3:275;    6:261. 

Conclusiveness  of  award  by  Jury, 
who     has     viewed     the  premises, 
where  the  evidence  is  conflicting. 
6:261;  7:228;  10:199;  12:127. 


Sufficiency  of  a  view  of  a  part 
of  the  premises. 
7:228. 

When   an  award,   made   after  a 
view   of  the   premises,  will  be  re- 
versed as  excessive. 
8:230. 

Mis'^onduct  of  Jury  while  view- 
ing premises. 
11:163. 

Statutes  construed. 
9:214. 

6.  Appraisers'*    or   commissioners'' 

report. 

The   condemning  party   can  not 
act  as  a  commissioner. 
9:216. 

Disqualification  of  appraiser. 
10:202. 

Power  of  court  to  revise  report 
of  commissioners. 
4:226. 

Validity  and  sufficiency  of  com- 
missioner's report. 

6:264;  8:235,  237;   11:164. 

Appeal  from  appraisers*  report — 
Burden  of  proof. 
4:682;   11:164. 

Statutes    construed. 
11:164;    12:126. 

7.  Abandonment    or    dismissal    of 

proceedings. 

At  what  stage  condemnation  pro- 
ceedings may  be  dismissed. 

3:279;       4:247;       5:238,      784; 
7:230;  8:232;  10:iy4;  11:164. 

Abandonment  of  proceedings  aft- 
er long  and  unnecessary  delay — 
Right  of  landowner  to  recover  dam- 
ages. 

3:279. 

Right  to  abandon  waived  by  tak- 
ing possession. 
5:239. 

When     railroad     company     may 
take  a  nonsuit. 
2:636. 
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Right  of  condemning  party  dls- 
missinfi:    proceedings,    to    recover 
money    deposited    as   security    for 
the  damagen 
3 : 280. 

Rights  of  landowner  upon  aban- 
donment of  proceedings. 
7:230;  10:194. 

Discontinuance  of  proceedings — 
Right    of    landowner    to    recover 
costs  and  attorney's  fees. 
6:262;    7:229;     10:200. 

Right  of  defendant  In  an  action 
for  the  recovery  of  land  to  with- 
draw answer  whereby  he  seeks  an 
appropriation  of  the  land. 
3:236. 

8.    Recovery  of  interest. 

Right  of  landowner  to  interest  on 
damages  paid  into  court  for  him 
3:278;    9:215. 

Allowance  of  interest  on  award 
of  damages  where  possession  of 
the  land  is  taken  before  their  pay- 
ment. 

10:200. 

Right  to  recover  interest. 
8:231;    11:172;    12:138. 

Damages   for   detention   of   pay- 
ment in  lieu  of  interest. 
8:231. 

Allowance  for  interest  from  time 
of   taking  to  rendition  of  verdict. 
3:272. 

Increase   of   award   upon   subse- 
quent trial — Right  to  Interest. 
2:639. 

9.    Costs  and  attomey*s  fees. 

Constitutionality   of    statute    au- 
thorizing   the    allowance   of   costs 
and  attorney's  fees. 
9:215. 

Discontinuance  of  proceedings — 
Right    of    landowner    to    recover 
costs  and  attorney's  fees. 
6:262;    7:229;    10:200.  ' 

Stenographer's  fees  as  costs. 
10:200. 


Lfoidowner    defeating,    not    en- 
titled to  coats  without  statute  so 
providing. 
2:636. 

Judgment  for  compensation  car- 
lies  with  it  the  costs  of  the  action. 
6:262. 

Liability  of  landowner  for  costs 
where   he   recovers,  less   than   the 
condemning  party  offered  him. 
12 : 138. 

Statutes  construed.  • 

1:158;      5:723;      7:229;    9:215; 
11:178;    12:138. 

10.    Appeal. 

Right  of  appeal  in  condemnation 
proceedings,   and  procedure. 
5:238,   239,   787;    8:234. 

Rights  of  parties  upon  appeal  in 
condemnation   proceedings. 
4:247,  248;   6:263;  10:203. 

Increase  of   award   on   appeal — 
Liability     of     one     succeeding     to 
rights  of  condemning  party. 
12:118. 

Coneolldatlon  of  appeals. 
11:166. 

Who  may  appeal. 
11:166. 

LoBp  of  right  to  appeal. 
12:128. 

Appeals  —  Miscellaneous       cases 
and  statutes  construed. 
11:166;    12:128. 


d-     Evidence   in    condemnation 
proceedings. 

1.    In  general. 

Who  has  burden  of  proof  as  to 
value  of  land. 
1:519. 

Declaratione  of  the  owner. 
10:197. 

Previous  negotlatlone  and  offers 
between  the  parties. 
8:236;   12:160. 
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Price  paid  by  the  owner  for  the 
property. 
10:197. 

Competency  of  evidence  as  to 
yalue  of  land  for  a  specified  pur- 
pose. 

8:236. 

Admissibility  of  testimony  show- 
ing   plans    of    the    landowner    for 
future  use  of  the  ground. 
6:265;  10:197. 

Admissibility  of  assessment  lists. 
7:234;  9:214;  11:167;  12:160. 

Maps    and    photographs    of    the 
lands  and  their  surroundings. 
7:234. 

Competency     of     witnesses     on 
question  of  value. 
7:234;   10:197. 

Admissibility   of   evidence  on   a 
question  of  value. 
3 :  668. 

Rental   value. 
7:234;    11:167;    12:160. 

Evidence  of  agreement  with  mu- 
nicipality    as     to     equipment     of 
trains. 
3:668. 

Condemnation  by  city  of  railroad 
right  of  way  for  street  purposes — 
Evidence  admissible  as  to  dam- 
ages. 

4:748. 

Statements  made  by  persons  in 
one's  place  of  business  as  to  noise. 
12:160. 

Photographs  of  houses  on  near- 
by lands  belonging  to  a  fashionable 
club — Not   admissible   to   show   In- 
creased value  of  land. 
12:160. 

Particular  cases  as  to  admissi- 
bility of   evidence. 

1:600;  8:236;  11:167. 

2.    Price  paid  for  other  land. 

Admissibility  in  evidence  of 
the  price  paid  for  other  land  by 
the  condemning  party. 

3:677;     6:265;     7:234;     8:236; 
11:167;  12:160. 


For  what  purpose  admissible. 
2:541. 

Price  received  by  owner  on  sale 
of  land  pending  the  proceedings. 
9:220. 

Evidence  of  other  sales  of  prop- 
erty in  the  vicinity. 

7:234;    10:197;    11:167;    12:160. 

3.    AdmiasilHlity  of  opinions. 

Opinions   as   to   value,   not  con- 
clusive upon  jury. 
2:541. 

As  to  what  matters  a  farmer  may 
testify  as  an  expert. 
2:541. 

Admissibility  of  opinions  as  to 
the  value  of  the  land  and  dam- 
ages. 

3:677;    6:265;    11:167;    12:160. 

Expert    evidence    as    to    future 
uses  of  the  land. 
7:234. 

Damages  to  manufacturing  plant 
—Right  of  witness  to  state  value 
and  per  cent,  of  depreciation. 
6:265. 

Amount  of  damages  sustained  by 
appropriation  of  right  of  way. 
2:540. 

Appropriation  of  railroad  right 
of  way  over  a  highway — Opinion 
evidence,  not  admissible  as  to  the 
Increased  burden  to  the  fee  of  the 
land  and  its  depreciation  in  value 
per  acre. 
2:541. 

VIII.     TITLE    AND    RIGHTS 
ACQUIRED. 

Estate  acquired   by   condemning 
party  and  when  it  vests. 
4:742. 

Title  and  rights  acquired  by  con- 
demnation of  lands. 

1:397;      3:265;      6:274;    7:239; 
10:209;   11:142,  160;   12:124. 

Rights   of  owner  of  fee   to   re- 
move coal. 
12:358. 
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Title  acquired  by  condemnation 
of  land  for  a  railroad  right  of  way. 
1:516;    2:642;    3:665;    10:658; 
11 :  544. 

Appropriation  of  land  for  railroad 
light  of  way — Rights  as  to  miner- 
als. 

4:742;   11:168. 

Right    of    railroad    company    to 
drill  oil  well  on  its  right  of  way. 
11:384. 

Eftect  of  stipulation  as  to  cross- 
ing in  proceedings  to  condemn  land 
for  a  railroad. 
12:481. 

Ck>ndemnation   of   land   abutting 
on  a  highway. 
3:8. 

Equities  of  third  persons. 
6 :  274. 

Appropriating      party      acquires 
easements  running  with  the  land. 
10:209. 

Right  to  exclusive  possession  of 
the    surface. 
4:237. 

Inclusion  of  percolating  waters. 
5 :  974. 

Rights  of  owner  of  fee  in  case  of 
appropriation   of   land   for   a   rail- 
road water  station. 
11:168. 

Rights  and  liabilities  as  to  taxes. 
12 :  124,  549. 

Condemnation  of  land  by  mu- 
nicipality— Effect  upon  current  tax- 
ation. 

11:624. 

The  acquisition  of  the  right  to 
maintain  a  dam  does  not  relieye 
one  from  liability  for  his  subse- 
quent negligence  in  not  keeping  it 
in  repair. 
7 :  240. 

A  railroad  company  acquiring  a 
right  of  way  over  the  land  of  an- 
other does  not  acquire  any  right 
to  the  water  from  a  valuable  spring 
discovered   by  it  in  the   oonstruo- 


tlon  of  its  road»   as   against  the 
abutting  owner. 
5:248. 

Loss  of  rights  acquired  by  emi- 
nent domain. 
12:139. 


EQUITY. 


I.  In  QsmEBAx. 

II.  DooTBnnc  or  eqititabub  ooitveb* 
Bioir. 

III.  Equttabus      nooTBDrss      ard 

MAXIMS. 

IV.      FOBTEITUBB       HABD8HIP8       AND 
MISTAKES. 


Equitable  liens.     See  Liens,  II. 
Injunctions.      See    Injunctions. 
Jurisdiction   of   equity.     See   Real 

Aclions,  I,  f. 
Reformation.     See  Reformation. 
Subrogation.     See  Subrogation. 


I.     IN   GENERAL. 

Assignability  of  equitable  rlg!ht8. 

3:172;  4:824. 
(Contribution. 

10:213. 

il.     DOCTRINE    OF    EQUITABLE 
CONVERSION- 

Construction  of  land  contracts. 
4:249. 

Devises  directed  to  be  sold. 
2:259,   729-731b;    4:249;    5:262; 
7:248;   8:249;   9:228;   10:214; 
11:708;   12:654. 

Implied  direction  to  sell. 
2:729-731b;    8:249. 

Money  treated  as  realty. 
1:112;     2:258;     3:200;     7:248; 
8:248;  11:708. 

Real  estate  treated  as  money. 
2:259.  729,  731b;  3:289;  6:285; 
7:248;   8:248;  9:228;  10:214; 
11:176,  708. 

Particular  cases. 
5:261;   11:176,  708. 

III.     EQUITABLE     DOCTRINES 
AND   MAXIMS. 

Doctrine  of  relation. 
3:288. 
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He   who   seeks   equity   must   do 
equity. 

1:321;  5:264;  6:286;  7:249. 

IV.     FORFEITURES,   HARDSHIPS 
AND   MISTAKES. 

One  of  two  innocent  to  suffer. 
2:555. 

Relief  from  in  equity. 
8:171,   283,  284;    5:263;    7:247; 
10:228. 


ESCHEAT. 

See  Descent,  II. 


ESCROW. 

See  Deeds,  IV,  d. 


ESTATES. 


I.  In  gekebal. 

II.  Fee  simple  estate. 

a.  Creation  of  fee  simple  estate. 

b.  Limitations  upon  or  over. 

III.  Estates  tail. 

IV.  Rule  in  shellet's  oasb. 

V.  Lite  estates. 

a.  Creation   of   life    estate. 

b.  Rights   and   liabilities   of  life 

tenant  and  reversioner. 

1.  In  general. 

2.  Gas,   oil   and    minerals. 

8.  Repairs  and  improvements. 
4.  Incumbrances,  taxes  and  as- 
sessments. 

c.  Sale  and  conveyance. 

1.  In  general. 

2.  Power  of  court. 

3.  Forfeiture  by  conveyance  of 

greater  estate. 

VI.  Remainders. 

a.  In  general. 

b.  Contingent  remainders. 

c.  Vested   remainders. 

Vn.    Estates  in   joint  tenanot. 

VIII.  Future  estates. 

IX.  Estates   upon   condition. 
a.  Conditions   precedent. 


b.  Conditions  subsequent. 

1.  In  general. 

2.  Conveyance     for     particular 

use. 

3.  Conveyance  for  support. 

c.  Breach     of     condition     subse- 

quent. 

1.  In  general. 

2.  Who  may  sue. 

3.  Remedies. 

4.  Waiver. 

X.    Merger  of  estates. 


Escheated  estates.    See  Descent,  II. 

Estates  by  entireties.  See  Hus- 
band and  Wife,  V. 

Estates  in  common.  See  Tenants 
in  Common. 

ESxpectancy.    See  Expectancies. 

Jointure.  See  Curtesy  and  Dower, 
VI,  e. 

Perpetuities.     See  Perpetuities. 


I-     IN  GENERAL. 

Right    of    re-entry    for    non-pay- 
ment of  rent,  not  an  estate  in  land. 
7:268. 

The  right  to  construct  and  main- 
tain  a   sewer   under   and   through 
land  is  an  estate  in  land. 
8:250. 
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'Ground  rent"  is  an  estate  of  in- 
heritance in  Pennsylvania. 
9:246. 

Ownership  by  different  persons 
of  upper  and  lower  stories  of  build- 
ing— Not  tenants  in  common,  nor 
Joint  tenants,  but  merely  adjoining 
tenants. 
8:250. 

Ownership   by    different   persons 
of  upper  and  lower  stories  of  build- 
ing—Repairs. 
9:229. 

The   law   favors   the   vesting   of 
estates. 

5:288;   6:301. 

Construction  of  particular  deeds 
as   to   vesting  of  estates. 
3:300. 
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Devise  of  land  in  trust — ^Vesting 
of  estate. 
4:259. 

Forfeiture    of    estates — Confisca- 
tion by  act  of  congress. 
6:271;  9:246. 

A   defeasible   fee    may   be    con- 
veyed. 
7:268. 

Free-holder,  husbcmd  living  with 
wife  on  her  land  as  a  homestead. 
1:523. 

li.     FEE   SIMPLE    ESTATE- 

a.    Creation   of  fee  simple  estate. 

As  to  the  necessitr  of  the  use  of 
the  word  "heirs." 

2:129.  215;  3:295;  4:252;  5:272; 
7:250;  12:141. 

Particular  instruments  illustrat- 
ing what  language  will  create  an 
estate  in  fee  simple,  and  what  will 
not, 

1:520;  3:295;  4:252;  5:272; 
6:288;  7:250;  8:251;  9:230; 
10:215;    11:178;   12:141. 

Particular  cases  illustrating 
waen  a  fee  simple  estate  is  created 
by  will. 

1:520,556;  2:214;  3:792;  4:883; 
11:696;   12:643. 

Absolute  devise  in  fee?— Effect  of 

request  as  to  the  disposition  that 

devisee  shall  make  of  the  estate. 

5:272;     6:288;     8:251;     9:230; 

10:216. 

Cutting  down  of  a  fee  simple 
estate  by  subsequent  clauses  in  the 
instrument. 

3:295;  9:230;  10:216. 

Particular    instrument    held    to 
constitute  a  gift  of  a  fee  simple 
estate. 
12:216. 

Creation  of  fee  simple  estate — 
Statutes  construed. 
5:273. 

Qualified  or  defeasible  fee. 
11:696;   12:643. 


b.    Limitations   upon   or   over. 

When  the  first  taker  is  given  an 
absolute  fee  simple  estate,  subse- 
quent limitations  thereon  are  void. 
3:310;     6:284;     6:287;     8:252. 
915;      9:230;      11:179,      695; 
12:142,  646. 

Where  the  power  of  dispositipn 
is  limited,  a  fee  does  not  vest. 
2:214. 

Limitations     upon     the     estate 
granted. 
3:157. 

Limitation  of  a  fee  upon  a  fee 
by  way  of  executory  devise. 
6:284;    8:252. 

Limitation   over    to   take    effect 
when  two  things  occur — Both  must 
occur. 
1:623. 

If  the  first  taker  "should  die  be- 
fore he  has  any  heirs." 
2:217. 

Conditional  limitation. 
12:149. 


ill.     ESTATES   TAIL. 

Creation  of  an  estate  tail. 
5:274. 

Particular  cases  illustrating  what 

Instruments  create  an  estate  tail. 

1:523;     2:214;     3:296;     4:253; 

5:275;   6:289;     8:253;   9:231; 

10:217;    11:183,   696;    12:146, 

643. 

Construction  of  statutes  abolish- 
ing estates  tail  and  converting 
them  into  other  estates. 

2:214,  219,  3:293,  296;  4:253; 
5:275;  6:289;  7:251;  8:253; 
9:231;  10:217;  11:183; 
12:146. 


IV.     RULE  IN  SHELLEY'S  CASE. 

Statement    and    history    of    the 
rule.         • 

3:291,  294;  11:184. 
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Particular  cases  Illustrating  ap- 
plication of  the  rule. 

1:522;     2:219;     3:294;     4:264 
5 
9 
12 


Z2;  z:ziv;  d:z»4;  4:204; 
:276;  6:290;  7:252;  8:264; 
:232;  10:218;  11:184; 
2:147,  643.  y 

Oonveyances  creating  trusts. 
3:294;     4:254;     7:252;     9:232; 

11:184. 

Application  of   the   rule  to  per- 
sonal property. 
4:254;  10:218. 


^1 


<« 


Issue"  Jfl  a  word  of  purchase. 
3:292,    294. 


Defeating  intention  of  a  testator. 
8:291;     4:254;     6:290;     7:252; 
11:184. 

Statutes  aboMshlng  and  their 
conetruction. 

2:219;  3:294;  6:290;  8:254; 
10:218;    12:147. 

V.     LIFE  E8TATE8- 

a.    Creation  of  life-  estate- 
Particular       cases       illustrating 
what  grants  or  deyisee  will  create 
a  life  estate. 

1:520,  556;  2:216,  732;  3:297; 
469;  4:255;  5:277;  6:291; 
7:253;  8:255;  9:233;  10:219; 
11:180.  696;   12:148,  643. 

Creation  of  life  estate  by  a  tes- 
tator's deyise  to  his  widow  during 
widowhood. 

7:254;  8:266;  9:233. 

Life  estate  may  be  created  by  a 
reservation  in  a  deed. 
8:255;    9:233. 

Reservation  of  a  room  in  a  house 
conveyed  does  not  create. 
10:219. 

b.    Rights    and    liabilities    of    life 
tenant    and    reversioner. 

1.    In  general. 

Insurance.    See  Insurance,  II,  a. 

Life  tenant  entitled  to  possession. 
2:221. 


iffect  of  conveyance  of  life  es- 
tate without  dispoaition  of  the  re- 
mainder. 

3:307. 

Life  tenant  may  enjoin  wrongful 
appropriation  of  the  land  for  pub- 
lic use. 
7:256. 

Costs  incurred  by  life  tenant  in 
Utigation  over  his  interests,  paid 
out  of  ineome  from  the  properly. 
7:256. 

Minnesota     statute     construed— 
Rights  of  creditors  and  purchasers 
against  life  tenant  with  power  of 
disposition. 
6:293. 

Effect  of  giving  life  tenant  power 
of  disposal. 

3:297;     4:255;     5:277;     6:291; 
7:253. 

^Construction    of    railroads   over 
lands'— Right  of  remainder-man  to 
assessment  of  damages. 
3:807. 

Remainder-man  may  convey  his 
contingent  interest  to  the  life  ten- 
ant by  a  quit  claim  deed. 
7:268. 

Who  may  sue  for  injury  to  the 
property. 

3:297;«6:294. 

Purchase  of  outstanding  title  by 
life  tenant — ^Rights  and  duties  of 
reversioner. 

2:216;   5:280. 

When  life  tenant  may   encroach 
upon  the  corpus  of  the  estate. 
6:280. 

When    life    tenant    entitled    to 
profits  from  sale  of  property. 
5:280. 

Damages  paid  to  life  tenant  for 
grant  of  right  of  way. 
6:294. 

Life   tenant   and    remainder-man 
are  not  tenants  in  common. 
8:267. 
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Who  liable  for  expenseB  Incident 
to  administration   of  a    teetamen- 
tary  trust. 
8:257. 

Apportionment  of  rents. 
8:257. 

When  life  tenant  may  be  com- 
pelled to  give  an  accounting  to  the 
remainder-man. 
9:235. 

Purchase   of   real   estate   by   an 
executrix    and    life    tenant    with 
funds  of  an  estate — ^Rights  of  re- 
mainder-man. 
9:235. 

Right  of  grantee  of  life  tenant 
to  assert  hostile  claims  In  opposi- 
tion to  the  original  title. 
9:235. 

Liability  of  life  tenant's  Interest 
for  his  debts. 
12:149. 

Rights  as  to  timber. 
1 :  551. 

Dower  estate — ^Rlght  of  widow  to 
cut  wood  from  landa 
4:114. 

Kentucky     statute     construed — 
Right  as  to  emblements. 
12:51. 

Miscellaneous  cases. 
6:294. 


Right   of   life    tenant 
opened  mines. 
8:257;   9:235. 


to    work 


Right  of  life  tenant  to  open  and 
work  unopened  mlnea 
10:449. 

Life  tenant  who  joins  remainder- 
man In  leasing  a  part  of  the  farm 
for  a  stone  quarry,  not  previously 
opened,  has  no  right  therein. 
10:449. 

nights  of  life  tenant  as  to  mines 
and  minerals. 
11:384. 

3.    Repairs  and  improvementtm 

Duty  and  liability  of  life  tenant 
as  to  repairs. 

2:216;     4:255;     5:281;     6:294; 
9:236. 

Life  tenant  not  liable  for  acci- 
dental destruction  of  the  property 
8:257. 

Repayment  of  money,  borrowed 
to  make  improvements,  out  of  pro- 
ceeds of  property  on  its  sale  for 
reinvestment. 
12:145. 


4.    Incum7>ranc€8,  taxes  and  a^aeas- 

menta. 


:<^ 


2.    Oaa,  oil  and  mineralB. 

X 

Rights  of  life  tenant  as  to  gas 
md  oil. 

5:280;  6:294,  573;  11:384. 

Rights  of  devisee  of  life  estate  to 
royalties  accruing  under  oil  lease 
made  by  a  testator. 
10:450. 

Right  to  royalties  accruing  under 
a  mining  lease. 
5:280. 

Right  of  life  tenant  to  remove 
surface  stone. 
6:294. 


Respective  duties  and  liabilities 
on  account  of  incumbrances. 
2:689;   7:256. 

>CDuty  of  life  tenant  as  to  payment 
of  interest  on  incumbrances. 
5:281;    7:256;    9:236. 

Discharge     of    incumbrance    by 
life    tenant — ^Reimbunsement    from 
remainder-men. 
11:181. 

Duty  of  life  tenant  to  pay  cur- 
rent taxes. 

3:297;  4:255;  5:281;  6:294; 
7:256;  9:236;  10:220;  11:181, 
601;  12:146. 


Liability    for    taxes 
rental  value  of  land. 
2:216. 


limited   to 
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Rights  and  liabilities  as  to  as- 
sessments for  municipal  improve- 
ments. 

7:256;   8:257;   9:236;   12:498. 

Failure  of  life  tenant  to  pay  tax- 
es— Rights  and  remedies  of  re- 
mainder-maiL 

10:220;    11:181;    12:145. 

c.    Sale   and    conveyance. 
1.    In  general, 

s 

X  A  life  estate  Is  alienableu 
^         5:278. 

Life  tenant  can  not  violate  pro- 
hibition against  alienation. 
8:256. 

Life  tenant  may  be  given  power 
to  convey  the  fee. 
1:556. 

Construction  of  power  given  life 
tenant  to  sell  property  to  support 
herself  and  family. 
8:256. 

Devise  to  widow  for  life  with 
power  to  sell  for  her  support — Pow- 
er not  executed  by  conveyance  In 
which  she  grants  and  warrants 
simply  "her  right,  title  and  inter- 
est." 

1:556. 

Power  of  life  tenant  to  bind  re- 
mainder-man  by   mortgage. 
9:234. 

Power  of  life  tenant  to  mortgage 
property  to  make  improvements. 
8:256. 

Incumbrance  by  life  tenant  oper- 
ates only  upon  his  interest. 

7:255. 
# 

^  Contracts    and    conveyances    by 

^  life  tenant  cannot  affect  interests 

of   reTrainder-man. 

7:255;  11:182. 

Validity  and   effect  of  lease  by 
life  tenant. 
11:342. 

^    Lease  by  life  tenant  for  a  term 
^of  years — Effect  of  his  death. 
7:255. 


^ 


Aotion  by  remainder-man  to  sell 
the  property — Effect  of  life  tenant's 
consent 
7:255. 

Deed  of  llf^  tenant  whose  seisin 
is  barred  by  the  statute  of  limltar 
tions,  conveys  no  titla 
8:256. 

Lease     by     life     tenant — ^Appor- 
tionment of  rents. 
8:256. 

Power  of  one  to  transfer  her  in- 
terest in   the  income  of  property 
during  her  life. 
10:22L 

Conveyance  of  life  estate — ^Rights 
of  grantee  assuming  incumbrance. 
5:279. 

« 

Sale  by  joint  agreement  of  life 
tenant  and   remainder-man — Power 
of    equity    to    apportion    purchase 
money. 
4:256. 

Effect  of  grant  of  railroad  right 
of  way  by  life  tenant 
9:234. 

Remainder-man   may   ratify   con- 
veyance of  the  fee  by  life  tenant. 
5 :  278. 

Construction  of  Instrument  by  re- 
mainder-man   empowering  life  ten- 
ant to  lease  property. 
5:278. 

Effect  of  conveyance  by  life  ten- 
ant to  those  entitled  to  the  rever- 
sion. 

9:234;   12:151. 

Life  tenant  taking  subject  to  a 
trust  can  not  defeat  It  by  a  con- 
veyance. 
9:234. 

Sale  to  pay  assessment  for  mu- 
nicipal    improvements — Effect      of 
purchase  by  life  tenant. 
4:256. 

Life  tenant  may  purchase  Inter- 
est of  remainder-man. 
6:294. 


ESTATBS,  V,.  c.  2— VI.  a. 


183 


Y 


Sale   under   mortgage    given    by 
life    ttnant    and    remainder-man — 
Distribution  of  surplos. 
9 :  235. 

Rights  of  grantee  under  convey- 
ance taken  from   life   tenant  and 
cne  of  two  remainder-men. 
11:182. 

Application  of  doctrine  of  accel- 
eration in  case  of  the  release  of  a 
life  estate. 
11:182. 

Sale  by  life  tenant  for  reinvest- 
ment— ObligationiB  of  purchaser. 
12:144. 

Purchase  by  life   tenant  at  sale 
under    mortgage — When    he    holds 
for  benefit  of  remainder-men. 
12:144. 

Ratification  of  void  sale  made  by 
life  tenant  assuming  to  be  trustee 
for  the  Temainder-men. 
12:148. 

Pennsylvania  statute  construed— 
Execution  sale. 
4:256. 

Particular  conveyances  by  life 
tenant. 

6:292;  8:256;  9:234;  12:144. 

2.    Power  of   court. 

Sale  by  court  of  land®  held  by 
life  tenant  and  remainder-man. 
8:257;    9:236;    10:221;    11:182; 
12:144. 

Power  of  cpurt  of  equity  to  sell 
property  and  re-invest  the  pro- 
ceeds. 

8:257. 

Sale   by   order   of  court  without 
iimking    contingent    remainder-men 
parties. 
11:186. 


3.    Forfeiture     "by    conveyance 
greater  estate. 


01 


Statute  providing  that  such  con- 
veyance shall  not  work  a  forfeiture 
— Effect  of  starting  statute  of  limi- 
tations, by  conveyance  of  fee  by 
life  tenant. 
2:350. 


y^hen  conveyance  terminates  life 
^tate. 
6:292. 

/forfeiture   by   life   tenant's   con- 
veyance  of   greater   interest — Statr 
utes  construed. 
4:256. 

VI-     REMAINDERS. 

a.    in  general. 

Remainder,  defined. 
3:307. 

Validity  of  limitation  of  a  re- 
mainder after  creation  of  fee  sim- 
ple estate. 

1:374;       3:307,      309;       5:284; 
6:287;   8:252. 

A   grantor  in  the  same  convey- 
ance   may    convey    remainder    to 
another  and  reserve  the  life  estate 
to  himself. 
8:307. 

Statute  providing  that  remainder 
shall  not  be  defeated  by  any  deed' 
has  retroactive  effect. 
8:260. 

A  life  estate  void  as  to  certain 
excess    is    sufficient    to    support   a 
remainder. 
8:260. 

Effect  of  intermediate  devisee  re- 
fusing to  accept  the  devise. 
9:239. 

Remainder  to  survivors  of  a  life 
tenant — Power  to  disregard   survi- 
vorship  clause  by  agreement. 
4:257. 

Construction    of    particular    de- 
vises creating  remalndera 
5:285. 

Devise  of  life  estate  to  a  woman 
with  remainder  to  her  children  liv- 
ing at  her  death — Impossibility  of 
issue  not  presumed  in  order  to  ter- 
minate the  remainder. 
6:300. 

Void  remainder — Effect  on  prior 
estate. 
7:259. 
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Contribution  between  remainder- 
men as  to  payments  made  for  taxes. 
11:181. 

Remainder  to  a  class — ^Reversion- 
er has  no  In'terest  so  long  as  any 
one  of  tbe  class  Is  alive.  . 
2:221. 

Remainder  subject  to  exercise  of 
power. 
11:187. 

Miscellaneous  cases. 
9:239. 

b.    Contingent    remainders. 

Contingent  remainder,  defined. 
3:308;   5:286. 

Contingent  and  vested   remaind- 
ers distinguished. 

1:373,  377;  2:221;  3:308;  5:286. 

Not  defeated  by  alienation  or  de- 
struction of  precedent  estate. 
7:258. 

Not  subject  to  sale  on  execution. 
10:224. 

Postponement  of  title  and  right 
to  possession  creates. 
1:377. 

Particular    instruments    held    to 
create  a  contingent  remainder. 
4:258;     6:298;     7:258;     8:260; 
10:223;    11:186,    696,    12:148, 
643. 

A  contingent  remainder  may  be 
conveyed. 

3:309;    4:258. 

It  may  be  the  subject  of  a  mort- 
gage. 

8:260;  11:186. 

c.    Vested    remainders. 

Yeeted  remainder  defined. 
2:221;   3:308;   5:286. 

Vested  remainders  favored. 
1:373;     3:309;     5:286;     6:299; 
7:260;  9:239. 

May  exist  in  an  equitable  estate. 
1:377. 


May  exist  with  provision  for  in- 
terposition of  trustees  and  convey- 
ance by  them. 
1:377. 

Construction     of     words     "from 
and  after"  as  relating  to  the  ter- 
mination of  life  estates. 
6:299;    9:239. 

Construction     of    particular    re- 
mainders as  to  the  time  of  vesting. 
4:258;     5:287;     6:299;     7:260; 
8:260;   10:223. 

Remainder  limited  to  a  class — 
Rule  as  to  vesting  of. 

6:299;  8:260;  11:185;  12:148. 

Effect  of  power  given  trustee  or 
holder   of   precedent  estate  to   di- 
vest the   remainder. 
7:260. 

Effect  of  creation  of  a  power  the 
exercise  of  which  may  destroy  the 
interest. 
10:223. 

A  vested  remainder  can  not  be 
divested     by     agreement     between 
parties  creating  it. 
6:299. 

Particular  instruments  held  to 
create  a  vested  remainder. 

1:377;  2:221;  3:309,  792;  4:258 
5:287;  6:299;  7:260;  8:260 
9:239;  10:223;  11:185,  696 
12:148,  643. 

A  vested  remainder  may  be  con- 
veyed. 

4:258;    6:299;    10:223. 

Mortgage  by  remainder-man — Ef- 
fect of  divesting  of  estate  by  death 
of  remainder-man  before  life  ten- 
ant. 

2:733. 


VII.     ESTATES   IN  dOiNT 
TENANCY. 

Joint  tenancy  not  favored. 
3:744. 

Definition  and  incidents  of  an  es- 
tate in  joint  tenancy. 
3:310. 
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Creation  of  joint  tenancy  by  con- 
veyance to  husband  and   wife. 
2:302;  8:404;   4:369;   11:279. 

Particular  Inatruments  illufltrat- 
ing  creation  of  estates  in  joint  ten- 
ancy. 

3:310,      744;      6:295;      8:258; 
12:565. 

Power  of  one  joint  tenant  to  con- 
vey or  moiftgage. 
4:260. 

Statutes  abolishing. 
3:310;     6:295;     7:268;     8:258; 
10:233. 


VIII.     FUTURE    ESTATES. 

A  remainder  after  a  life  estate 
is  a  future  estate. 
5:282. 

A  conveyance  of  land  upon  the 
termination   of  a  public  easement 
does  not  create  a  future  estate. 
6:296. 

Application  of  rule  against  per- 
petuities. 

5:282;  6:296;  7:257. 

Abolition  in  Minnesota  of  com- 
moa  law  rule  requiring  interven- 
tion of  a  precedent  estate  to  sup- 
port a  free  hold  estate  to  com- 
mence in  the  future. 
3:298- 


IX.     ESTATES    UPON     CONDI- 
TION. 

Conditions    precedent. 

erformance    of    condition    pre- 
p'ent.  necessary  to  vesting  of  an 

1:521. 

Grantee  does  not  take  title  until 
the  condition  is  performed. 
6:302. 

If  performance    becomes    impos- 
sible by  act  of  God,  grantor  holds 
the  property. 
1 : 521. 


Right  of  grantor  to  have  instru- 
ment   cancelled    upon^    refusal    of 
grantee  to  perform  the  conditiim. 
7:264. 

Relief    from    forfeiture   impoeed 
by  condition  precedent. 
5:263. 

Reformation   of   the   grantee   or 
devisee  may  be  made  a  oondition 
precedent  to  the  vesting  of  an  es- 
tate. # 
2:217;  3:310. 

The  fact  that  the  condition  is  im- 
possible does  not  render  it  void. 
3:310. 

b.    Conditions  subsequent. 

1.    In  general. 

Conditions  subsequent  are  not 
favored  and  are  to  be  strictly  con- 
strued. 

1:521;  2:217,  218;  4:262;  5:289. 

Ckmditions    subsequent,     favored 
rather  than  conditions  precedent 
5:289;    6:303. 

Covenants  favored  rather  than 
conditions. 

3:301;    4:263;    12:149. 

As    to    when    conditions    subse- 
quent run  with  the  land. 
5:261;  9:240. 

Conveyance  from  husband  to 
wife — Construction  of  condition 
that  title  shall  revert  to  him 
"when  she  shalrl  cease  to  live  as 
his  wife." 
3:310. 

Conveyance  of  land  to  municipal 
corporation  for  burial  purposes 
only — Effect  of  municipal  and  legis- 
lative prohibition  of  its  use  for 
such  purposes. 
3:310. 

Necessity  of  provision  for  re-en- 
try or  forfeiture  in  order  to  create 
condition  subsequent. 
7:261. 

Effect   of   illegal   and   impossible 
conditions. 
7:262. 
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Effect  of  subsequent  statute  mak- 
ing  performance   of   condition   un- 
lawful. 
3:303. 

Construction  of  particular  Instru- 
ments as  to  creation  of  conditions 
subsequent 

1:521;  3:301;  4:262;  8:261; 
10:225;    11:188;    12:149. 

2.     Conveyance  for  particular  use. 

Creation  of  condition  subsequent 
by  conveyance  of  property  to  be 
used  for  certain  purposes. 

3:301;  6:303;  7:261;  8:261; 
9:240;  10:225;  11:188; 
12:149. 

Conveyance  of  land  on  condition 
that  it  be  used  as  a  public  high- 
way,  held   not   to   create  a   condi- 
tion   subsequent. 
3:301;    4:263. 

Conveyance  to  church  of  a  lot  to 
be  used  "as  a  parsonage  lot  for 
church  purposes  and  no  other"— 
Hitching  teams  on  lot  during 
church  services,  not  a  breach. 
2:218. 

Stipulation   against  use  of  town 
lots  as  a  place  to  handle  grain. 
10:226. 

Construction  of  grant  to  railroad 
company    "for   shops,     depots    and 
other     conveniences     and     fixtures 
ne<'essary   for  said  company." 
2:217. 

Forfeiture  by  non-user. 
12:593. 

3.    Conveyance  for  support. 

Creation  of  condition  subsequent 
by  conveyance  in  consideration  of 
support  of  grantor  or  a  third  per- 
son. 

2:218;  3:301;  4:264;  5:290; 
6:304;  7:263;  8:262;  9:241; 
10:227. 

Right  of  grantor  to  select  place 
at  which  support  shall  be  fur- 
nished. 

5:290;   6:304;   9:241. 


Rights,  where  failure  to  furnish 
support  is  through  fault  of  grantor. 
12:604. 

Conveyance    In    consideration    of 
grantee's  promise  to  support  grant- 
or— Effect   of  grantee's  attempt  to 
transfer  his  contract. 
3:106. 

Effect  of  an  abandoned  action 
by  the  grantor  to  recover  the  prop- 
erty. 

5:290. 

Power  of  equity  to  decree  recon- 
veyance. 
11:513. 

Remedies  of  grantor  for  breach 
of  condition. 

4:264;  6:304;  7:263;  8:262; 
9:241;  10:227;  11:60,  240; 
12:149. 

Rights  of  subsequent  grantee. 
11:677. 


c-     Breach  of  condition  subsequent. 
1.    In  general. 

Until  condition  has  been  broken 
grantor  has  no  right  to  re-enter. 
4:2C2. 

Title  continues  in  grantee  after 
breach  until  defeated  by  actual  en- 
try or  an  equivalent. 

1:521;    6:303;    10:228. 

Necessity  of  formal  re-entry  by 
grantor. 

3:303;     5:289;     8:2C3;     9:242; 
10:228. 

Power  of  equity  to  relieve  from 
forfeiture  on  account  of  breach  of 
condition  subsequent. 
10:228. 

What  constitutes  a  breach  when 
maintenance  or  use  is  a  part  of  a 
condition  subsequent. 
7:264;   12:149. 

Mere  technical  failure  of  grantee 
to  comply  with  the  condition  not 
sufficient. 
•         3:303. 
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Equity  will  not  relieve  against  a 
forfeiture  reeulting  from  a  willful 
breacli. 
3:303. 

Forfeiture   can   not  be  enforced 
where  grantee's  fadlure  to  perform 
the  condition   was  caused  by   the 
gi*antor. 
9:242. 

Reasonable  time  to  be  given  for 
performance. 
9:242. 

Effect  of  the  accepitance  of  a 
partial  performance. 

7 :  264. 

Particular  cases. 
7:264. 

2.    Who  may  sue. 

Conditions    enforceable    only   by 
those  in   whose  interest  they  are 
created. 
2:217. 

Enforceable  only  by  the  grantor 
or  those  claiming  under  him. 
1:521;  2:218. 

Heirs  of  grantor  and  not  his 
devisees,  can  sue  for. 

5:267-270;  7:264;   10:229. 

Persons     claiming     under      the 
grantor  may  sue  where  the  deed 
conveys  an  easement  only. 
4:262. 

The   state   only    can    claim   the 
right  to  vacate  a  patent  for  breach 
of  condition  subsequent. 
7:264. 

Conveyance  and  devise  of  re- 
verter or  right  to  re-enter  for 
breach  of  condition. 

5:265-270;  9:242;  10:229. 

3.    Remedies. 

Forfeiture  of  estate  for  breach  of 
condition  not  favored. 
5:289;   12:149. 

Remedy  is  by  action  at  law  and 
not  hv  q  bill  in  equity  to  enforce  a 
forfeiture. 
8 :  263. 


After  re-entry  grantor  may  main- 
tain action  to  cancel  the  deed  and 
quiet  his  title. 
9:242. 

Necessity  of  prior  entry  or   de- 
mand before  suit. 
9:652. 

Ejectment  as  a  remedy. 
3:303;    10:228;    12:149. 

Action  of  ejectment — ^Recovery  of 
damages  for  unlawful  withholding. 
6:303;     10:228. 

When  grantor  is  limited  to  recov- 
ery of  damages. 
11:189.  . 

4.    Waiver. 

When  grantor's  silence  will  oper* 
ate  as  a  waiver  of  a  forfeiture. 
2:217;  3:303;   10:230;   12:149. 

Waiver  of  right  to  demand  recon- 
veyance  on   account  of   breach   of 
condition. 
11:189. 

X.     MERGER  OF  ESTATES. 

General  rule  as  to  merger. 
2:220. 

Merger  is  not  favored  in  equity 
3:405;  4:265;  5:292. 

Equity    will    prevent    merger   in 
order  to  defeat  a  fraud. 
4:266;   5:292. 

In   order  to  merge,  the  two  es- 
tates must  be  co-extenslve  as  to  the 
same  property. 
5:292. 

Union  of  equitable  and  legal  es- 
tate   in    same   person. 
1 :  564. 

A  legal  estate  never  merges  into 
an  eon  I  table  one. 
8:265. 

The  doctrine  of  merger  will  not 
be  permitted  to  onerate  to  the  in- 
jury of  a  third  party. 
4:265. 

As  to  whether  or  not  a  merger 
takes  place  is  generally  a  question 
of  intention  on  the  part  of  the  per- 
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Bon    in    whom   the    interests    are 
united. 

1:564;     3:306;     6:292;     7:266; 
8:265;   12:380. 

Inheritance   iof    legal    eetate   by 
one  having  other  interests  therein. 
1:417,  564;  4:265;  7:266. 

(Conveyance  by  life  tenant  of  all 
his  Interest  to  the  remainder-man. 
8:265. 

Conveyance  by  a  life  tenant  and 
one    of    two    remainder-men    who 
hold  as  tenants  in  common,   to  a 
common  grantee. 
7:266. 

Purchase  of  the  fee  by  the  owner 
of  a  life  estate  In  lands. 
8:265. 

Subsequent  purchase  of  life  es- 
tate by  one  who  has  purchased  fee 
subject  thereto. 
3^:305. 

Two    decrees    of   foreclosure    in 
favor   of  dilEferent   persons   becom- 
ing the  property  of  one  person. 
4:265. 

Conveyance    by    the    tenant    by 
curtesv  to  the  tenant  In  reversion. 
6:307. 

Purchase    by   wife    of   mortgage 
debt  upon  real  estate  of  her  hus- 
band   in   which   she   has   inchoate 
rights. 
6:307. 

Surrender  by   mortgagor   of   his 
interest  in  the  mortgaged  premises 
to  the  mortgagee. 
9:244. 

Return  of  mortgage  and  note  to 
owner  of  mortgaged  land  who  in- 
dorses an    extension    on   the   note 
and  sells  them  to  another. 
9:244. 

Merger    of     widow's     dower     in 
the  fee,  where  heirs  have  all   re- 
leased to  her. 
11:71. 

Merger  of  dower  in  the  fee  by 
widow's  purchase  of  property  sold 


her    deceased    husband's 


to    pay 
debts. 
11:71. 


Woman    taking    conveyance    ot 
land  in  which  she  has  a  widow's 
right  of  homestead. 
11:275. 

Where  the  present  right  of  a 
homestead  and  the  future  right  of 
inheritance  exist  in  the  same  per- 
son, there  is  no  merger  of  these 
two  rights. 
1:417. 

Conveyances  from  disputing  par- 
ties to  a  third  person. 
1:564. 

Owner    taking   conveyance    from 
holder  of  tax  title. 
1:564. 

Inchoate  right  of  dower  not  de 
stroyed  by  the  conveyance  of  the 
land  to  a  trustee  of  the  wife. 
1:564. 

Nor  by  the  assignment  of  a  mort- 
gage to  her. 
1:564. 


As    to    when    a 
where  one   having 
lien  upon  premises 
ance  thereof. 

1:564;     2:220; 
5:293;  6:307, 
8:266;  9:245; 
12:380 


merger  arises 
a  mortgage  or 
takes  a  convey- 

3:306;  4:206: 
308;  7:266.  207: 
10:232;  11:190: 


Payment  of  prior  mortgip**  by 
grantee  as  part  consideration  or  his 
deed. 

3:305. 

Particular  cases. 

8:265;    9:244;    10:232;    11:190; 
12J150. 


ESTOPPEL. 


I.  Natube  and  application  m.    i»or 

TRINE    or    ESTOPPEL. 

II.  Ebtoppfl  by  deed. 

a.  In  general. 

b.  Covenants. 


ESTOPPBU  I— II,  a. 
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c.  Recitals  In  deed& 

d.  Passing      of       after-acquired 

rights  and  title. 
III.    Estoppel  m  pais. 

a.  In  general. 

b.  Accepting   benefits. 

c.  Silence   or  acquiescence   in   a 

wrong. 

d.  Against  the  public. 

e.  Against  married  women. 


By  decree.    See  Judgments,  II. 
Landlord   and   tenant.     See  Liand- 
lord  and  Tenant,  II. 


I.     NATURE    AND   APPLICATION 
OF  DOCTRINE  OF   ESTOPPEL. 

Definition  of  estoppel. 
1:270;    3:326. 

Estoppels  must  be  mutual. 
2:233. 

Estoppel  against  infants. 
11:194. 

Estoppel  to  deny  title — To  create, 
one  must  be  under  some  obligation 
to  surrender  the  possession. 
3:323. 

On  trial  of  title  to  land,  a  party 
is   estopped    to    dispute  the   title 
under  which  he  claims. 
5:302. 

Mortgagor  can  not  dent  benefi- 
cial interest  of  the  mortgagee  or 
his  administrator. 
5:295. 

A  statute  authorizing  a  railroad 
to  mortgage  lands  estops  the  state 
from  asserting  title  thereto. 
1:525. 

Pleading  of  an  estoppel. 
3:325;   5:718;   6:313;   7:272. 

II.     ESTOPPEL    BY    DEED. 

a.    In   general. 

General  rules  as  to  an  estoppel 
by  deed. 
2:222. 

A  party  can  not  both  accept  and 
reject  an  instrument. 
4:267 


Instrument  must  be  binding  on 
both  parties. 
4:267. 

A  void  instrument  can  not  oper^ 
ate  as  an  estoppel. 

1:524;  3:311;  4:267;  6:809. 

Deed  obtained  by  fraud  can  not 
operate  as  an  estoppel. 
8:268;    9:247;    10:284. 

Instrumente  executed  by  execu- 
tors or  administrators. 
2:222;   8:268;    9:247. 

Joining  in  defectiye  deed. 
11:192. 

Estoppel  of  married  woman  by 
Joinder  with  husband  in  execution 
of  instrument.  • 

9:436;    10:401. 

BfTect  of  a  deed  as  an  estoppel 
is  not  affected  by  statute  making 
the   certificate  of  acknowledgment 
not  conclusive. 
3:21. 

ESetoppel  binding  upon  priries  in 
estate. 
3:321. 

Against  heir. 
12:151. 

'  Grantor  estopped  to  assert  an  ad- 
verse possession, 
3:311. 
Grantor  estopped  to  question  Jur- 
isdiction of  officer  taking  his  ac- 
knowledgment. 
3:311. 

Grantor  in  deed  to  a  de  facto 
corporation  estopped  to  deny  its 
capacity  to  take  and  hold  real  es- 
tate. 

2:222. 

Deed   to  a  corporation — Grantor 
estopped  to  deny  its  corporate  char- 
acter. 
4:267. 

Grantor  not   estopped    to   assail 
his  deed  for  want  of  delivery,  by 
purchasing     title     of     subsequent 
grantee. 
9:245. 
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ESTOPPEL,  II.  b,  c. 


Estoppel  arising  out  of  the  tak- 
ing of  a  deed  or  mortgage, 
4:268;  11:192. 

Deed  made  subject  to  incum- 
brance— When  grantee  m^y  ques- 
tion  its  validity. 

3:313;  8:270;  10:234. 

Against  grantee  of  deed. 
12:151. 

Reservations  in  deed  in  favor  of 
grantor. 
8:270. 

Estoppel  against  creditors  claim- 
ing under  an  instrument. 
7:269. 

Estoppel  against  trustee  In  trust 
deed. 

4:267;  6:309;  7:269;  8:268. 

Quitclaim   deed. 
♦      8 :  268. 

A    vendee    acquiring    piosseasion 
under  his  contract  of  purchase  is 
estopped  to  deny  his  vendor's  title. 
5:301;   10:234;   11:192. 

When  a  deed  purporting  to  con- 
vey  a  contingent   remainder  oper- 
ates as  an  estoppel. 
2:221. 

Agreement  by  abutting  owne^ 
"1th  railroad  company  to  procure 
♦•--  ft  n  '>iT]nfcinRl  grant  of  a  right 
of  ^ny  In  a  street,  does  not  estop 
^im  frnrn  claiming  damages^ 
2:222. 

i^^'Pb*ind   signing  deed  as  agent 
for  M<?  t«ife. 
11:192. 

'^^oDnel  arising  out  of  husband 
cfo'nfnef  mortgnge  providing  for  the 
T>ayTnent  of  any  surplus  to  his  wife. 
11:192. 

T/iopp  to  hiisbflTid  nnd  wlfp — Les- 
^of  p<»toT)ned   to  question  right  of 
^^fe  to  sue  thereon. 
3:311. 

Morten eor  estopped  to  deny  that 
>ie  bad  title. 

1.K24.     3:311;     7:269;     8:268; 
11:192.  I 


Mortgagee  of  a  corporation  can 
not  deny  Its  corporate  existence. 
5:296. 

Particular  cases. 
3:311;     4:267;     6:309;     7:269; 
8:268;  9:247;  10:234;  11:192; 
12:151. 

'  b*    Covenants. 

Grantor    in    warranty    deed    can 
not  deny  that  he  h^d  title. 
7:269;    10:234. 

In  Arkansas,  a  married  woman's 
covenants  do  not  work  an  estoppel 
against  her. 
1:559. 

Covenant  by  one  only  assuming 
to    convey    as    guardian    without 
authority. 
2:222. 

Covenant     of     warranty     estops 
grantor  from  claiming  a  right  of 
way  over  the  land  conveyed. 
1:591;  7:90. 

Covenant  of   warranty   does  not 
estop    grantor    from    claiming     a 
breac^  of  explicit  conditions  as  to 
the  future  use  of  the  property. 
2:222. 

One  who  by  his  covenant  assumes 
and  agrees  tp  pay  an  existing  lien 
is  estopped  to  question  its  validity. 
6:312. 

Q.     Recitals    in    deeds. 

Persons  making  recitals  In  deed 
estopped  to  deny  them. 
•   5:295. 

Not   binding   upon   strangers   to 
the'  deed. 
4:267. 

An  estoppel  can  not  be  based  on 
an  immaterial  recital. 
1:524. 

Recital    conclusive    only    in    an| 
action  based  on  a  deed. 
1:524. 

As  to  matters  of  description  and 
boundaries. 

3:311;    11:192. 


ESTOPPEL.  II.  d. 
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•    Grantee     claiming     title     unaer 
deed  estopped  to  deny  its  recltala 
3:313. 

Estoppel  against  married  woman 
by  recdtals  in  her  conveyance. 
3:467. 

A  mere  recital  that  the  grantee 
is  to  pay  certain  assessments  does 
not  estop  him  from   testing .  their 
legality. 
9:247. 

Recital   in   mortgage   that   it   is 
suDJect  to  prior  mortgage. 
3:313. 

Husband    witnessing    his    wife's 
separate   deed — Estopped    to    deny 
her  separate  ownership. 
3:313. 

Recdtals  as  to  payment  of  pur- 
chase money. 

3:313;  7:271. 

Recitals   as   to    relationship    of 
parties. 
5 :  295. 

Recitals  as  to  quantity  of  land. 
5:295. 

Recital  that  grantor  is  a  single 
person — Effect    of    right    to    claim 
homestead. 
6:312. 

One  basing  his  right  upon  estop- 
pel by  recital  in  a  deed  must  show 
his  reliance  thereon  to  his  detri- 
ment. 

6:312. 

Admissions   in   deed   of   title  of 
third  person. 
6:312. 

Husband  Joining  in  his  wife's 
deed. 

9:247. 

Mortgagor  estopped  to  deny  title 
recital  in  his  mortgage. 
4:268. 

Recitals  In  d.  mortgage  that  it  is 
made  subject  to  a  certain  prior 
mortgage,     estops    the    mortgagee 


from  denying   the  validity   of  the 
prior  mortgage. 
2:224. 

Particular  cases. 

7:271;   8:270;   11:192. 

d.     Passing  of  after-acquired 
rights   and   title. 

After-acquired  titles  of  a  war^ 
ranting  grantor  passed  by  estoppel 
to  his  grantee. 

2:83,  223;  3:312;  4:275;  5:294; 
6:310;  7:270;  8:269;  9:248; 
10:235;  11:193;  12:152. 

Rule  does  not  apply  to  avoid 
deed. 

3:312. 

General     rule    does    not    apply, 
where  a  conveyance  is  void  on  ac- 
count of  the  land  being  in  the  ad- 
verse possession  of  another. 
11:192. 

Estoppel   arises  only   where   the 
new   title   is   taken    in   the    same 
right    in    which    convenantor    had 
previously  conveyed. 
3:312. 

Rule  held  not  to  apply  to  wife 
Joining   in    her   husband's   deed. 
2:379. 

General  rule  does  not  apply, 
where  grantor  had  no  title  at  the 
time  of  his  conveyance,  as  against 
one  taking  a  mortgage  from  him  in 
good  faith  after  he  has  acquired 
title. 

11:193. 

A  conveyance  by  a  cotenant  of 
the  specific  portion  of  the  premises, 
void  as  to  the  other  cotenants,  does 
not  pass  the  grantor's  title  to  a 
different  portion  subsequently  al- 
lotted him  on  partition. 
11:193. 

Does  not  extend  to  new  title  ac- 
quired by  grantor  by  a  subsequent 
entry  and  adverse  possession. 
2:223;   10:235. 

Passing  of  after-acquired  title  as 
against  intervening  lien. 
12:152. 
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At  wliat  time  tlie  after4toqulred 
title  passes. 

6:310;  7:270. 

Deed  of  truat. 
4:275. 

Bflect  of  special  coTeoaats  in 
quitclaim  deed  to  pass  after-ac- 
quired title. 

6:311;   10:235;   11:193;   12:152 

Ck>iiveyance6  by  the  state. 
4:275;  8:269. 

Deed  made  to  correct  a  former 
deed. 

3:312. 

Partition  deeds. 
3:312;   7:270. 

Passing  of  title  acquired  by  de- 
scent. 
5:294. 

Ck>nYeyance  by  a  part  of  several 
cotenants. 

9:248;   12:152. 

A  cestui  que  trust  simply  Joining 
in  a  deed  of  a  trustee  to  show  the 
latter's  authority  to  convey,  not 
estopped  to  assert  an  after-ac- 
quired ii£le. 
5:294. 

An  after-«uMiuired  title  does  not 
inure  to  the  benefit  of  a  grantee 
whose  deed  has  been  cancelled  by  a 
decree  of  court. 
7:270. 

Title  acquired  through   foreclos- 
ure of  mortgage    existing  at    the 
time  of  the  execution  of  the  deed. 
9:248. 

Particular  cases. 
4:275;    6:294;    8:269;    10:236; 
11:193;   12:162. 

As  to  when  a  mortgagor  is  e& 
topped  to  assert  an  after-acquired 
title. 

3:312;   6:810;  7:270;   8:269. 

Contract  by  purchaser  at  mort- 
gage  foreclosure   sale   to   transfer 
all  of  his  rights  to  another — Pass- 
ing of  after-acquired  rights. 
11:192. 


Mortgagee's  assignment  of  his. 
rightfr— Passing  of  after-acquired 
tiUe. 

11:193;    12:152. 

Title  acquired  by  married  wom- 
an. 

7:270;  10:286. 

Estoppel  of  married  woman  to 
assert  after-acquired  title  by  her 
deed  purporting  to  convey  all  her 
interest  in  land. 

3:461-464;  9:436. 

Conveyance  by  married  woman, 
incapable  of  conveying  title,  does 
not  pass  after-acquired  title. 
11:276. 

III.     ESTOPPEL  IN   PAIS, 
a.    In  general. 

As  to  when  an  estoppel  in  pais 
arises — General  principles  and  par- 
ticular cases.  , 

1:525;  2:226,  228-230;  8:314, 
315,  826;  4:269;  5:296;  6:313, 
316;  7:272,  275;  8:271;  9:249; 
10:236;  11:194,  195;  12:153.. 

To  what  extent  fraud  is  an  es- 
sential element  of  an  estoppel  in 
peJe. 

3:315,  319;  4:273;  6:313;  7:272. 

One  can  not  base  an  estoppel  on 
declarations  not  made  to  him,  nor 
intended  to  be  communicated  to 
him. 

5:298. 

One  asserting  an  estoppel  based 

upon  another's  conduct  must  show 

his  reliance  thereon  to  his  injury. 

1:525;     2:226;     8:319;     6:313; 

8:271;  9:249;  10:236;  11:195; 

12:153. 

Available  only  for  protection  and 
can  not  be  used,  as  a  weapon  of  as- 
sault. 
3:315. 

Equitable     estoppel     should     be 
cautiously  applied. 
2:226;   3:324. 

■ 
Can   not  arise  in   favor   of  one 

who  knows  the  truth. 
1:525;    4:269. 


iSSTOPPEU  III.  b.  c. 
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Wliere  botli;  parties  haY«  equal 
knowledge  or  equal  means  of  as- 
certaining tlie  trutli  there  can  be 
no  estoppel. 

2:226,  463;  6:296;  7:272;  9:249; 
10:236;  11:196. 

Conduct  induced  by  an  innocent 
mistake  of  fact. 
3:315;    4:269. 

Acts  committed  by  one  when  ig- 
norant of  hie  rights  can  not  create. 
2:226;   6:296;   7:272;   10:236. 

Inducing  one  to  do  what  he  is 
legally  bound  to  do  can  not  create. 
9:249. 

Mere  promisee  or  oi^inions  can 
not  be  made  the  basis  of. 
3:314;   10:236. 

One  dealing  with  a  corporation 
as   such    is   estopped   to   deny   its 
corporate  existence. 
5:314. 

Mere  acts  of  leniency,  indulgence 
or  charity  can  not  operate  aa  an 
estoppel. 
3:314. 

No  estoppel  in  favor  of  the  will- 
ful wrongdoer. 
12:153. 

The    acts    of   a   trespasser    canr 
not  form  the  basis  of  an  estoppel. 
2:233. 

Persons   claiming   from   a   com- 
mon source,  equally  estopped. 
2:230. 

A  party  who  has  given  a  reason 

for  his  conduct,  can  not  change  it 

after  he  has  forced  the  other  party 

into  litigation  on  the  faith  thereof. 

2:226. 

Power    of   vendee    or    lessee   to 
create  an  estoppel  against  vendor 
or  lessor. 
3:321. 

Bstoppel  against  inftots  by  acts 
of  their  guardian. 
12:153. 

Possession  and  preseoice. 
11:195. 


Estoppel  of  coiporatioik 
11:196. 

Disclaimer  of  title. 
12:153. 

Allowing  land  to   stand  in  the 
name  of  another. 
12:158. 

Compliance  with  iwqueet  of  party 
estopped. 
12:163. 

Husband  treating    land,    Jointly 
acquired  but  conveyed  to  his  wife, 
as  her  land. 
11:277. 

When  estoppel  arises  against  one 
acquiescing  in  the  improvement  of 
laud  of  another. 
12:261. 

Title  not  divested   by   equitable 
estoppel  except  in  dear  cases. 
7:272. 

Particular  cases  in  which  es- 
toppel was  held  not  to  exist. 

1:525. 

b'.    Accepting  benefits. 

Accepting  proceeds  of  void  sale. 
2:227. 

Estoppel  arising  by  one's  accept' 
ance  of  a  devise. 

8:272;    9:250;    11:693. 

Cases  illustrating  estoppel  aris- 
ing on  account  of  one  accepting  the 
benefits  of  a  transaction. 

1:525;  2:227;  3:317,322;  4:270; 
5:297;  6:314;  7:273;  9:250; 
10:237;  11:197;  12:153. 


c    Silence  or  acquiescence  In  a 
wrong. 

As  to  wheu  one's  standing  by  In 
silence  will  operate  em  an  estoppel 
against  him. 

2:227,  463,  464;  3:316;  4:272; 
5:298;  6:315;  7:274;  9:250; 
10:238;   11:196;   12:154. 

Silence  of  holder  of  record  title. 
3:316;  4:272. 
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Estoppel    from    acquieecence    in 
mistakes. 
3:318. 

Husband's  acquiescence     in     his 
wife's  conveyance  of  bis  land. 
3:822. 

Acquiescehce  by  one  ignorant  of 
bis  rigbts  can  not  create  estoppel. 
4:270. 

Creditor  acquiescing  in  transfer 
of  bis  debtor's  property. 

4:270. 

Mortgagor    acquiescing    in     bis 
mortgagee's     possession     under     a 
voidable  foreclosure. 
4:271. 

Acquiescing  in  voidable  Judicial 
proceedings. 
4:271. 

Acquiescing  in  a  forged  instru- 
ment. 

9:251;   10:239. 

Acquiescence  In  tbe  wrongful  ap- 
propriation of  one's  property. 
11:195. 


d.    Against  the  public 

State  may  be  estopped. 
2:231. 

No  estoppel  can  arise  our  of  il- 
legal act  of  a  municipality. 
2:231. 

Estoppel  against  city  to  question 
abutting  owner's  title  or  boun- 
daries. 

3:320;     4:274;     5:300;     6:317; 
7:276;   9:252;   12:220. 

Estoppel  of  municipality  to  ques- 
tion the  abandonment  and  surren- 
der of  tbe  public  easement  in  a 
highway  or  street. 

2:231;    6:317;    8:278;     10:236; 
11:195. 

Estoppel  against  city  by  abandon- 
ment    of     proceedings    to     assess 
abutting  property. 
6:317. 


City  not  estopped  by  a  contract 
to  vacate  a  street,  and  void  vaca> 
tion  proceedings. 
8:273. 

Effect  of  assessment   and   taxes 
against   property   by    municipality 
to  estop  it  to  assert  title  thereto. 
8:273;  9:252;  11:195. 

Unlawful    act   of   municipal   au- 
thorities can  not  create. 
7:272. 

City  estopped  to  question  street 
railway   franchise. 
3:320. 

Estoppel   againet    city  to    open 
platted   street. 
4:274. 

e.    Against  married  women. 

As  to  when  married  women  are 
bound  by  an  estoppel  in  pais. 

1:559;  2:379;  3:467;  4:463; 
5:477;  6:500;  7:453;  8:455; 
9:436;   10:401;  11:192,  194. 

Wife  may  ratify  a  conveyance  of 
her  land  to  her  husband  and  his 
wrongful  recording  thereof  so  as 
to  be  estopped  to  assail  his  title 
against  a  subsequent  bona  fide  pur- 
chaser. 
9:436. 

As  to  when  a  married  woman 
will  be  estopped  to  assert  an 
equitable  interest  In  lands  the  legal 
title  to  which  is  held  by  her  hus- 
band, as  against  his  creditors. 

2:380;  3:468;  4:273.  464; 
5:478;  6:501;  7:454;  8:456; 
9:436;   10:401;   11:192. 

Void  lease  of  wife's  land  by  hus- 
band— Estoppel  of  wife  by  receiv- 
ing share  of  products  under  the 
lease. 

4:463. 

Effect  of  wife's  ecqulescence  in 
husband's  sale  and  conveyance  of 
her  land. 

3:410;   11:194. 

Estoppel    by   consenting   to   and 
approving  security    deed    executed 
by  husband. 
8:455. 
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Loss  of  title  by  means  of  estop- 
pel aiislug  fiom  fraud. 
G:6U0;    10:40L 

Estoppel  against  wife  oa  account 
of  kuo.v  ledge  imputed  to  her  hus- 
band as  her  agent. 
11:192. 
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See   Landlord   and   Tenant,   VIL 


EVIDENCE  IN  REAL 
ACTIONS. 


I. 
II. 

in. 

IV. 

a. 

b. 

c. 

d 
V. 

a. 

b. 

c. 

d. 

e. 
VI. 
a. 
b. 
c. 


d. 
VII. 
a. 
b, 
c. 

e. 

f. 

ST. 
h. 
i. 


In  genebal. 

Judicial  notice. 
Presumptions. 

Deeds  as  BvmENCB. 

In  general. 
.  Proof  of  execution. 

Altered  deeds. 
,  Ancient  deeds.  '  - 

Documents  and  bboobdb. 

In  general. 
,  Certified  copies. 

Judgments   and   pleadings. 

Surveyors  notes  and  books — 
maps. 

Tax  valuations  and  receipts. 

Admissions  and  declabationb. 

In  general. 

Deceased  persons. 

Former  owner  of  land. 

1.  Declarations     held     admis- 

sible. 

2.  Declarations    held    Inadmis- 

sible. 
Party  in   possession. 

Pabol   EVmSNCB. 

In   general. 

Cases  held  admissible. 

Cases  held  not  admissible. 

Contradicting    writing. 

Explaining  contract. 

Collateral  and  contemporane- 
ous contracts. 

Identifying  parties  and  sub- 
ject-matter. 

Construction  of  deeds  and 
wills. 

Showing  true  consideration. 


VIII.    Opinions. 

a.  In  general. 

b.  Opinions  held  admissible. 

c.  Opinions  held  not  admissible. 

IX.      COMPBTXNCT  or  WITNB8SB8. 


I.     IN  GENERAL. 

Proof  of  rental  value  of  land — 
Not  competent  to  prove  value  of 
the  land  itself. 
1:528. 

Fraud,  proof  of  not  required  to 
be  made  by  greater  amount  of  evi- 
dence than  other  facts. 
1:528. 

Evidence  admissible  in  determin- 
ing value  of  timber  land. 
8:28L 

Rule    for    determining   value   of 
heir's  undivided  interest. 
5:308. 

Entry  by  incoming  farm  tenant 
— Proof  of  custom  to  show  its  law- 
fulness. 
3:440. 


li.     JUDICIAL   NOTICE. 

Court  may   take  Judicial   notice 
of  county  in  which  land  lies  when 
section,   townsbip    and    range    are 
designated. 
1:526. 

Facts  recognized  and  established 
in  a  prior  decision. 
1:626. 

The  seal  of  ^,  state. 
4:281. 

Boundaries  of  incorporated  city. 
4:281. 

Officers    authorized    by    a    state 
to   take    acknowledgments   in    an- 
other state. 
6:324. 

Location    of    certain    numbered 
sections  in  a  township. 
8:283. 
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The  fact  that  land  needs  irrigar 
tlon. 

8:283. 

Situation  of  landa  according  to 
goYermuent  afurreys. 
9:266. 

Location  of  boundary  lines  of  a 
particular  patent. 
4:281. 

Records    and    proceedings    of   a 
court  in  other  causes. 
3:619. 

Taking  Judicial  notice  of  relative 
location  of  designated  sections  of 
land    in    a    given    township    and 
range  to  aid  description. 
8:915. 

111.     PRESUMPTIONS. 

Presumption  of  grant  or  execu- 
tion of  a  deed. 

1:365;  3:619;  7:285;  8:283. 

Deed   presumed   to  be   executed 
on  its  date. 
8:283. 

As  to  date  of  delivery  of  deed. 
1:526. 

Blanks  in  a  deed  presumed  to  be 
filled  before  it  is  signed. 
7:285. 

As  to  when  the  presumption  of 
one's  death  will  arise  on  account 
of  his  absence. 

4:282;  6:324;  8:283;  9:266. 

Impossibility   of    issue    not   pre- 
sumed from  advanced  age. 
6:300. 

When    court   may    presume    the 
county  and  state  in  which  land  is 
located. 
1:116. 

Deed  presumed  to  express  the  in- 
tention of  the  parties. 
7:285. 

Deed  presumptive  evidence  of  a 
consideration  therefor. 
8 : 283. 


Recital  of  consideration  in  deed 
presumed  true. 
1:473. 

Grantee    in    deed    presumed    to 
have  paid  the  consideration. 
4 :  155. 

As  to  identity  of  persons  having 
same  name  in  chain  of  title. 
1:526. 

Presumption  in  favor  of  decree 
after  long  delay  in  attacking. 
1:613. 

Presumption   of   legitimacy   may 
be  overcome  by  proof. 
2:161. 

Destruction  or  spoliation  of  deed 
— Presumption  against  party  caus- 
ing. 

2:538. 

Corrections  made  in  instrument 
presumed  to  have  been  made  be- 
fore  acknowledgment. 
2:538. 

Destruction    of    court   records — 
Presumption  after  lapse  of  time  of 
existence  of  Judgment  and  execu- 
tion recited  in  sheriffs  deed. 
2:538. 

Presumptions  of  survivorship  do 
not  rest  upon  age  or  sex. 
2:544. 

Missouri  statute  construed^ — Pre- 
sumption arising  in  favor  of  an  in- 
strument recorded   for  ten  years. 
2:559. 

Presumption  of  continuance  of 
ownership. 

3:619;  7:285. 

The  affixing  of  a  seal  of  a  coi^ 
poratlon  to  an  instrument  will  be 
presumed  to  have  been  done  with 
its  authority. 
4:281. 

Presumption   aa   to   state's   title 
arising  from  patent  Issued  by  it. 
4:281. 

Presumption  of  grant  from  the 
state. 

4:281;   10:247. 
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Preeumptioa    as    to   one    dying 

childless. 
6:324. 

Deed  yarying  from  contract  un- 
der which  it  was  made — Presump- 
tion  of   change    of   terms   by   the 
parties. 
9:265. 

Overcoming  presumption   of  de- 
livery of  deed  on  its  date. 
9:265. 

Suicide  of  grantor  does  not  raise 
presumption  of  his  insanity. 
3 : 619. 

Execution  of  deed  by  church — 
Presumption  of  consent  of  its 
"Session."  * 

3:619. 

Presumptions   in   favor  of  regu- 
larity of  public  records. 
3 :  637. 

IV.     DEEDS  AS  EVIDENCE, 
a*     In  general. 

Patent   from    the   government. 
5:309. 

Deed  without  revenue  stamp — 
Federal  statute  applies  only  to  fed- 
eral courts. 

C:319;    8:274;    9:253. 

Deed   by  officer  of  court — Show- 
ing of  his  authority  required. 
12:155. 

Administrator's  deed. 
5:310. 

What  must  be  shown  1o  render 
Bdmissible   a   deed   under  an   exe- 
cution or  judicial  sale. 
4:289;   10:240. 

Recitals  of  heirship  by  grantors 
in    a    deed — Necessity    of    proving 
death  of  ancestor. 
2:544. 

Deeds   forming   chain   of   title — 
Sufficient   showing   as   to   identity 
of  parties. 
2:544. 


Presumption  in  favor  of  official 
acts  as  affecting  the  admission    of 
a  deed  executed  by  a  public  officer. 
2:538. 

Photographic  copies  of  deeds  as 
evidence. 

9:255. 

EfBect    of    discrepancy   between 
deed  and  the  record  thereof 
4:294. 

Admisfiiblllty  of  lease  invalid  as 
to  third  parties  because  not  re- 
corded. 

6:326. 

Recitals  in  a  deed  as  to  consid- 
eration, not  evidence  of  the  value 
of  the  property  as  between  strang- 
ers   to    the   deed. 
6:326. 

Recitals  In  deed  as  evidence  of 
pedigree. 
9:256. 

Tax  deed — Proof  required  to  ren- 
der admissible. 
11:641,  642. 


b.     Proof   of   execution. ' 

Effect   of   omission    of    seal    by 
acknowledging  officer. 
4:288. 

Proof  of  execution  by  attesting 
witness. 

4:288;  6:319. 

Certificate  of  acknowledgment  or 
recording  as  proof  of  execution. 
1:464;  4:288;  6:319. 

For    Instruments    to    constitute 
foundation  for  title  they  must  be 
executed  according  to  law. 
7:277;   12:155. 

Treating  officer  who  signs  an  in- 
sufficient   certificate    of    acknowl- 
edgment as  an  attesting  witness. 
8:274. 

Proof  of  execution  of  wife's  con- 
veyance by  her  husband  who  joined 
with  her  in  its  execution. 
8:274. 
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Deed     not     acknowledged     and 
signed  by  mark. 
11:198. 

Particular    cases    and    statutory 
provisions. 

4:2dS;    12:155. 

0.    Altered  deeds. 

Admissibility   of    altered    deeds 
in  evidence. 

4:276-280;  5:303;  6:318;  8:2^4; 
10:240. 

As  to  when  admissibility  of  al- 
tered deed  will  be  limited  to  proof 
of  title. 
4:278. 

Presumptions     and     burden     of 
proof  as  to  alterations. 

4:280;   6:318;   7:277;   8:274. 

Alterations  or  erasures  must  be 
explained  by  party  producing  deed. 
2:544. 

Distinction      between     executed 
end   executory  instruments. 
4 :  277. 


d.    Ancient  deeds- 

As  to  when  ancient  deeds  and 
Instruments  are  admissible  in  evi- 
dence without  proof  of  their  exe- 
cution. 

2:538;     6:319;     7:277;     8:275; 
9:254;    12:67.  155. 

Deed  admitted  in  evidence  as  an 
ancient  instrument  may  be  shown 
to  be  a  forgery. 
7:277. 

The  presumption  of  due  execu- 
tion arising  in  favor  of  an  ancient 
deed  extends  to  a  power  of  attor- 
ney under  which  it  purports  to 
have  ueen  executed. 
1:349;  8:275. 

General  rule  as  to  ancient  deeds 
applies  to  maps  and  plats. 
5:309. 


V.     DOCUMENTS  AND  RECORDS. 

a.     In  general. 

Agreement  between  vendor  and 
vendee — Admissibility  to  show  con- 
sideration after  execution  of  deed 
between  them. 
10:240. 

The  admission  in  evidence  of  an 
instrument  carries  an  endorsement 
on  it. 

12:317. 

Will— Not  admissible  to  show 
title  in  devisee  until  death  of  testa- 
tor. 

2:544. 

Willsr— Proof  of  probate  neces- 
aary. 

5:310. 

Rule   admitting  office   copies  of 
deeds   applies   to   mortgages. 
2:543. 

Admissibility  of  mortuary  tables 
to  determine  value  of  life  estate. 
4:293;  8:274. 

Instrument  bearing  certificate  of 
acknowledgment    before    a    notary 
in  another  state. 
9:253. 

Unreceipted    bills   for   lumber. 
9:253. 

6opy  of  incomplete  Instrument. 
12:158. 

Record    of    iastrument   not    en- 
titled to  be  recorded. 
5:310;    7:278. 

Record    of    deed    without    seal 
where  seal  is  necessary  to  Its  va- 
lidity. 
9:257. 

Corrected  records — Force  and  ef- 
fect of  original  record. 
10:241. 

Recopied  records. 
11:199. 

Miscellaneous  cases  and  statutes 
construed     on     documentary     evi- 
dence. 
3:622. 
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When  official  record  of  a  oonvey- 
ance,    competent   evidence    of    the 
fact  of  transfer. 
2:543. 


b*    Certified   copies. 

Copy    of    records     certified     by 
deputy. 
4:290. 

Certified  copy  of  record  of  mort- 
gage carries  an  entry  of  its   sat- 
isfaction. 
8:276. 

Certified  copy  of  record  of  an  an- 
cient unacknowledged  deed. 
10:240. 

Exemplification  of  the  record  of 
a  patent. 
5:310. 

Certified  copies  of  records  as  evi- 
dence— Statutes  construed. 

2:543;  3:622;  4:290;  5:310; 
7:278;  8:276;  9:257;  10:241; 
11:199;  12:158. 


c.    Judgments  and  pleadings. 

Court  records  presumed  regular 
and  true. 
5:309. 

Foreign  decree. 
4:291. 

Judgment    as    evidence    against 
strangers. 

4:291,  292;  11:198. 

Order  of  court  recognizing  per- 
sons as  heirs  of  a  decedent. 
5:309. 

Record  of  an  Inquest  adjudging 
one     insane— Not     admissible     to 
show  his  previous  want  of  capacity. 
6:326. 

Verified  pleadings. 
4:291. 

Statement  of  facts  admitted  by 
^oth  pTtles  in  open  court. 
5:309. 


d.    Surveyor's    notes    and    books — 

Maps. 

Surveys,  maps  and  plats  as  evi- 
dence. 

4:586;      7:616;      8:619;    9:595; 
10:550;   11:475;   12:460. 

Admissibility  of  surveyor's  notes 
and   books. 

2:544;       5:309;       9:253,      257; 
10:241. 

Survey  found  in   a   county  sur- 
veyor's   book    must   be    shown    to 
Lave  befin  his  official  act 
12:159. 

Record  of  survey. 
5:310. 

A  survey  made  fo^    the  owner's 
convenience. 
4:294. 

Field  notes  and  plats  of  original 
government  survey. 
3:573. 

••    Tax  valuations  and   receipts. 

Admissibility  of  tax  receipts  as 
evidence  of  title. 
7:277;  9:253. 

Tax  collector's  receipts    as    evl- 
cience  of  making  of  the  assessment. 
9:253. 

Admissibility  of  tax  valuation  to 
show  value  of  land. 
1:528;  8:281;  9:253. 

Admissibility  of  assessment  list 
to  disprove  one's  claim  of  title  to 
property  not  listed  therein. 
8:274. 

VI.     ADIVI188IONS     AND     DECLA- 
RATIONS. 

a.    In  general. 

Admissions   as   to   the   value   of 
real    estate    made    by    the    owner 
thereof,  In  an  offer  to  sell,  are  ad- 
missible against  him, 
2:540. 

Declarations  of  party  to  contract, 
as  to  Intention   of  parties  not  ex- 
pressed  therein. 
5:307. 
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Expression  of  opinion  by  owner's 
agent. 
6:323. 

Declarations    by    landowner    ex- 
plaining lines  on  a  plat. 
6:323. 

Declarations   by   servient   owner 
as  to  location  of  a  way. 
6:323. 

Admissibility  of  husband's  decla- 
rations against  wife. 

7:282;   9:263;   11:200. 

Declarations  of   deputy   tax   col- 
lector. 
7:282. 

Declarations   of  grantor   in   lost 
deed  made  after  its  execution. 
8:282. 

Declarations  of  mortgagor  at  the 
time  of  executing  the  mortgage. 
9:263. 

Declaration    by    mortgagee    that 
it   was   without   consideration. 
4:286. 

Declaration  in  support  of  one's 
claim  of  title  by  adverse  posses- 
sion. 

4:286. 

Admission  made  by  a  failure  to 
deny  due  execution  of  written  in- 
strument forming  part  of  a  plead- 
ing. 

4:286. 

Admissibility  of  declarations   in 
support   of   claim   of   title   by   ad- 
verse possession. 
7:283. 

Declarations  made  in  connection 
with  dedication  of  property  to  pub- 
lic use. 
3:617. 

Declarations  in  derogation  of 
title. 

11:200. 

Declarations  showing  state  of 
feelings  between  parties  to  an  ac- 
tion. 

J.  X  •  -1 V.    J  , 


Declarations  concerning  bounda- 

rf  AS 

9:264;  10:246. 

• 

Declarations  of  deceased  owner 
concerning    boi'ndarles. 

3:617;     4:286;     5:307;     6:323; 
8:282;    10:246. 

Particular  cases. 
12 : 159. 

b*     Deceased  persons. 

Declaration   of   deceased    person 
against  his  interest. 
3:617. 

Declarations   as   to   relationship, 
births,  marriages,  and  deaths. 
2:540. 

Declarations  of  deceased  persons 
as  to  boundaries. 

3:617:     4:286;     5:307;     6:323: 
8:282;  10:246.. 

Declaration    of    deceased    officer 
of  a  cori>oration  concerning  boun- 
daries of  its  real  estate. 
10:246. 

Action  by  a  widow  for  dower — 
Admissibility  of  declarations  of 
busband  in  disparagement  of  his 
title. 

2:540. 

Declaration    of   deceased    person 
as  to  the  intention  or  purpose  of 
a  conveyance. 
11:200. 

c-     Former  owner  of  land* 

Not  competent  to  defeat  title. 
11:653. 

Declarations  of  grantor  made  at 
the  time  of  the  sale. 
3:617. 

Subsequent   declarations   by  one 
who  has  made  a  disclaimer  of  all 
right    in    particular    premises 
3:617. 

1.    Declarations  held  admisaihle. 

Declarations   by   donor   in   favor 
of    his    donee's    title. 
5:?r.7. 
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Subsequent  declarations  of  a  do- 
nor, admissible  to  rebut  presump- 
tion that  gift  was  an  advancement. 
4:286. 

Declarations  in  disparagement  of 
bis  title  before  his  conveyance. 
2:540;  6:323;  7:282;  8:282. 

Declarations  of  grantor  showing 
consideration. 
6:323. 

Subsequent  declarations  of  grant* 
or  that  he  is  satisfied  with  the 
deed. 

9:263. 

Declarations     by    grantor    after 
conveyance  upholding  his  title. 
4 :  286. 

2.    Declaratioris  held  inadmissible. 

Declarations  in  disparagement 
of  his  title  after  conveyance. 

2:540;      4:286;     6:323;     7:282; 
8:282;    12:159. 

Application  of  rule  to  fraudulent 
conveyance. 

2:540;   5:307. 


Declarations  of  a  remote  grant- 


or. 


9:263. 


Declarations  by  owner,  before  he 
has  parted  with  his  title,  that  he 
had  traded  the  land  to  another. 
9:263. 

d.     Party   in   possession. 

Declarations  of  grantor  continu- 
ing in  possession. 
9:263. 

Declarations  of  one  in  possession 
— Admissibility   to  show  character 
of  his  possession. 
3:617;   11:200. 

Declaration   as   to   source  of  hi3 
title  or  the  manner  in  which  he  ac- 
quired the  property. 
5:307;   11:200. 

Declarations    accompanying    the 
act    of   possession. 
6:323;    9:263. 


What  declarations  are  not  a  part 
of  the  res  gestae. 
7:282. 

Declarations  in  disparagement  of 
title  or  qualifying  possession. 
1:528;    3:617;   7:282. 

Not     admissible     to    sustain    or 
destroy   the  record  title. 
5:307. 

VII.     PAROL    EVIDENCE. 

a.     In  general.  . 

Admissibility  of  parol  evidence 
to  show  existence  and  contents  of 
lost  or  destroyed  Instruments  or 
records. 

1:528;     7:281;     8:277;     9:262; 
10:242;  11:201;   12:157. 

Passing  title  by  parol  evidence. 
6:322. 

Varying   effect  of   will   by  parol 
evidence  showing  a  change  of  con- 
ditions. 
11:706. 

Surveyors  declarations. 
11:202. 

b.      Cases  held  admissible. 

A  grantee's  agreement  to  pay  an 
incumbrance    may    be    established 
by   parol   evidence. 
8:280;    9:261. 

To  explain  title  given  by  an  in- 
strument. 
12:156. 

To  show  that  an  absolute  deed 
is  in  reality  a  partition  deed. 
1:527. 

That   grantee  holds  in  trust. 
1:527. 

To  Identify  grantor  in  deed. 
2:122. 

To    prove    facts    establishing   an 
executor's  sale  where  papers  have 
been   lost. 
2:246. 

Surrounding  circumstances,  situ- 
ation and  relation  of  parties  at  the 
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time  of  an  execution  of  an  instru- 
ment. 
2:539. 

A   common   source   of  title  may 
be  shown  by  parol  evidence. 
2:539. 

Circumstances      attending      the 
transaction,  to  determine  whether 
title  passed  at  date  of  deed  or  time 
of  delivery. 
2:539. 

Correction^  of    error    in    judicial 
records     resulting     from     inadver- 
tence or  mistake. 
5:306. 

To  explain  latent  ambiguity. 
5:306. 

To  show  want  of  delivery  of  In- 
strument. 
7:281. 

To  show  waiver  of  a  forfeiture  of 
a   contract  for   non-performance. 
7:281. 

To    show    passage    of   a    resolu- 
tion by  a   corporation  authorizing 
a  given  contract  or  conveyance. 
5:314. 

To   locate  line  actually  run   and 
marked  by  a  surveyor. 
7:617. 

To  show  condition  precedent  to 
an   instrument  becoming  effective. 
3:620. 

To  show  that  a  designated  grant- 
ee is  a  fictitious  person. 
12:159. 

To    show    a^eement    modifying 
effect    of    a    covenant. 
11:201. 

To  correct  mistake  in  written  in- 
struments. 
12:156. 

To  show  who  was  living  on  land 
at   a   given   time.   In   order   to   de- 
termine what  lands  are  embraced 
In   the  contract. 
11:201. 


c    Cases  held   not  admissible. 

To   establish   an    agency   to   ac- 
quire real  estate. 
1;527. 

To  show  that  different  property 
was    intended,    when   accurate    de- 
scription is  given. 
1:527. 

To  show  an  agreement  to  convey 
lantl. 

1:609. 

One   not   a   party    to   a   written 
Instrument  cannot  be  made  a  party 
by  parol  evidence. 
.2:639. 

That  one  named  as  a  grantor  in 
a  deed  should  have  been  a  de- 
fendant cannot  be  shown  by  parol, 
in  an  action  on  a  covenant  in  a 
deed. 

2:539. 

To  show  that  one  of  two  persons 
named  as  lessees  was  merely  sure- 
ty for  the  other. 
6:321. 

Not    admissible    to    show    inten- 
tion  of  parties  to   written  instru- 
ment in  which  their  intention  has 
been  expressed. 
5:306;  12:156. 

To  supply  name  of  grantee. 
3:620. 

To  convert  quit  claim  deed  into 
warranty  deed. 
3:620. 

Reservation  of  building. 
3 :  620. 

Waiver   as   to   quantity   of  land 
embraced  in  a  contract  of  sale. 
3:620. 

Nature  of  estate  intended  to  be 
conveyed   by  written  convej'ance. 
3:620. 

To  show  that  parties  meant  the 
heirs  of  a  certain  person  by  use 
of  word  "estate." 
12:156. 

Instrument  executed  in  duplicate 
— Parol  evidence  not  admissible  to 
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show  contents  until  both  originals 
are  hot  obtainable. 
12:157. 

A  mortgage  can  not  be  extended 
by  parol,  to  secure  an>  entirely 
different  and  subsequent  indebted- 
ness. 

5:306. 

d.    Contradicting   writing. 

Admissibility   of   parol   evidence 
to  contradict  written  Instrument. 
4:283;  5:306. 

Impeachment  of  certificate  of  ac- 
knowledgment— Parol  evidence  ad- 
missible to  show  officer's  want  of 
jurisdiction  or  authority. 
3:21;    5:20. 

Impeachment  of  certificate  of 
acknowledgment — Parol  evidence 
not  admissible  in  absence  of  fraud, 
mistake  or  duress  if  the  Jurisdic- 
tion and  the  authority  of  the  officer 
appears. 
4:20. 

To  show  that  one  designated  in 
a  deed  as  a  wife  was  unlawfully 
married. 
8:278. 

Contradicting  grantee's  covenant 
assuming  a  mortgage. 
6 :  322. 

Contradicting  *  description  in 
deed. 

7:281. 

Admissibility   of   parol   evidence 
to  modify  covenants  in  deeds. 
5:261;  10:244. 

Misrepresentations  by  vendor  as 
to  the  quantity  of  land  sold,  though 
they  contradict  description  in. deed. 
7:71. 

Particular  cases. 

1:527;   2:130,  539;  12:594. 

6.     Explaining  contract. 

Admissibility  of   parol   evidence 
to   explain  a  written  instrument. 
4:284;      7:279;      8:278;    10:242, 
244;    11:201. 


To  explain  an  ambiguity  in  a 
contract  of  sale. 

2:707. 

Admissible  to  explain  stipulation 
binding    the    grantee,    a    city,    to 
macadamize  "the  street." 
12:156. 

Parol     evidence     admissible     to 
show  grantee  in  absolute  deed  to  be 
a  trustee  of  a  charity. 
1:480. 

f-    Collateral  and  contemporaneous 
contracts. 

Admissibility  of  parol  evidence 
concerning  collateral  and  contem- 
poraneous contracts. 

1:527;  4:285;  5:304,  306; 
6:321;  7:279;  8:269;  9:259; 
10:243;    11:201. 

Agreement      inconsistent      with 
terms  of  instrument. 
3:620. 

Agreement  not  inconsistent  with 
instrument  but  on  a  distinct  sub- 
ject. 

3:620. 

Leasee^ — Parol  agreement  verify- 
ing the  amount  of  rent. 
11:337. 

Leases — Parol  agreement  by  les- 
sor to  make  repairs. 
11:337;    12:309. 

Ingrafting    warranty    upon    writ- 
ten contract  of  sale. 
12:594. 

g.     Identifying  parties  and  subject 

matter. 

To  aid  descriptlgns.  See  Bounda- 
ries and  Descriptions,  VII,  c. 

To  establish  identity  of  grantee 
in  case  of  idem  sonans. 
4:135. 

To    identify    grantee    designated 
by  a  wrong  name. 
6:168,  321. 

To  identify  corporation  to  whom 
a  devise  is  made. 
6:321. 
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To  Identify  beneficiary  of  a  will. 
1:639;    8:278. 

To  identify  lot  conveyed  by  num- 
ber.. 

5:306. 

To  identify  land  described  in  a 
written  contract. 
6:321;  11:201. 

To    identify    streams   named    in 
deeds  constituting  a  cbain  of  title. 
2:539. 

The  identity  of  a  mortgage  as- 
sumed by  grantee  may  be  shown 
by  parol. 
7:280. 


n 


Mere  designation  of  "two  deeds 
in  a  will  does  not  authorize  their 
identification  by  parol  evidence. 
7:279. 

h*    Construction  of  deeds  and  wills. 

Admissibility  of  parol  evidence 
to  aid  in  the  construction  of  con- 
tracts, deeds,  etc. 

1:502;     6:320;     7:279;     8:278; 
9:258;    10:242. 

To  show  purpose  of  conveyances 
between  persons  having  undivided 
interests  in  realty. 
5:306. 

To  ascertain  Intention  of  parties. 
1:502. 

To  explain  latent  ambiguity. 
1:502. 

To  show  that  mortgage  was  in- 
tended to  secure  future  advances. 
6:320. 

To   show    that   conveyance    was 
intended  as  an  Advancement. 
6:320. 

Surroundings    and    situation    of 
parties  and  subject-matter. 
2:130;    6:320. 

Not    admissible    where    contract 
is   plain   and   unambiguous. 
7:279. 

Explanation     of     stipulation     in 
lease  as  to  payment  of  rent. 
8:278. 


Admissibility   of   parol   evidence 
to    show    understanding   or    inten- 
tion of  the  testator. 
5:980;   10:832. 

Provision  in  lease  allowing  a  buf- 
fet— Parol   evidence   admissible   to 
&how  whether  the  parties  intended 
to  convey  the  right  to  sell  liquor. 
12:309. 

To  apply  language  of  a  will  to 
its  special  subject  matter. 
1:639. 

i.     Showing  true  consideration. 

Statement  and  application  of  the 

rule  permitting   parol   evidence   to 

show  true  consideration  for  a  deed. 

1:492;       2:121,      539;      3:620; 

5:305;    7:280;    8:280;    9:260; 

11:110,  201;   12:78.  156. 

Rule  not  extended  to  the  admis- 
sion   of    evidence    to    defeat    the 
operation  of  a  deed. 
5:305;  7:280. 

As  to  when  parol  evidence  is  ad- 
missible to  contradict  recitals  in 
written  instrument  as  to  considera- 
tion. 

4:283;        5:305,     306;       7:280; 
9:260;    11:110;    12:78.   156. 

Admissible  to  show  one  of  two 
considerations  not  expressed. 
7:280;    12:156. 

Application    of    rule    where   the 
consideration  is  contractual. 
7:280. 

Agreement  of  parties  to  a  deed 
In  reference  to  payment  of  incum- 
brances. 

6:320;    7:280;    11:201. 

VIII.     OPINIONS. 

a-     In  general. 

Admissibility   of  opinions   as   to 
one's  mental  condition. 
4:287. 

Admissibility  of  opinion  as  to 
whether  particular  tmrt  of  land 
is  included  within  a  given  descrip- 
tion. 

4:287. 
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As  to  wlio  is  a  competeat  witnefls 
to  express  an  opinion  as  to  the 
value  of  land,  or  damages  done 'to 
It. 

3:621;     5:308;     «:265;     8:281; 
9:7;    11:200;    12:160. 

Opinion  of  real  estate  agent  on 
questions  of  value. 
3:621. 

Opinions  as  to  value,  not  conclu- 
sive upon  jury. 
2:641. 

Offers  as  a  basis  for  an  estimate 
of  value. 
2:641. 


b-    Opinions  held  admlMible. 

Opinion    evidence    Is   admlsaible 
as  to  the  value  of  the  land. 
5:308;    6:324. 

To  show  the  amount  of  damages 
to  land  on  account  of  oonjstructkm 
of  elevated  railroad. 
3:18. 

Civil  engineer  may  give  opinion 
as  to  proper  construction  of  rail- 
road. 

7:284. 

To  show  who  was  in  "the  pos- 
session" or  "control"  of  premises. 
In  order  to  establish  title  by  ad- 
verse possession. 
7:284. 

Expert    evidence    admissible    to 
interpret  technical  terms  In  a  min- 
ing lease. 
7:284. 

Reduction    of    carrying   capacity 
of  an  irrigation  ditch  by  construc- 
tion of  railroad. 
3:621. 

As  to  whether  railway  embank- 
ment conduced  to  the  overflow  of 
land. 

3:621. 

Opinion   of   lawyer   as   to   one's 
signature. 
12:67. 


c.    OpiniQnt  held  not  admissible. 

Opinion  of  non-expert  as  to  prob- 
able overflow  of  land. 
2:541. 

Amount  of  damage  to  land  by  a 
ditch. 

5 :  308. 

The  amount  of  injury  resulting 
from  appr<H>riation  of  land  not  to 
be  determined  by  expert  testimony. 
5:308. 

Opinions     of    lawyers    and     ex- 
aminers of  titles  not  admissible  to 
show  that  a  particular  title  is  de- 
fective. 
7:284. 

Not  admissible  to  show  that  a  liv- 
ery stable  conducted  in  a  certain 
manner  is  a  nuisance. 
7:284,  598. 

Opinion  of  non-professional  wit- 
ness   as    to   one's    competency    to 
make  a  will. 
11:99. 

IX.     COMPETENCY   OF    WIT- 
Nl 


Construction  of  statutes  as  to  the 
competency  of  witnesses  concern- 
ing transaction  with  a  deceased 
person. 

4:294;     5:313;     6:325;     7:286; 
8:284;  9:267;  10:248;  12:159. 

Competency  of  husband  and  wife. 
2:544;     5:313;     6:325;     9:267; 
10:248. 

Maker  of  a  deed  a  competent  wit- 
ness to  prove  its  execution. 
6:325. 

One  whose  good  faith  Is  at  issue 
may  testify  directly  that  he  acted 
in  good  faith. 
6:325. 

Witness'  to  deed  may  contradict 
its  delivery. 
4:294. 

Non-existence  of  an   Instrument 
of  record — Competency  of  witness 
who  is  not  a  keeper  of  the  record. 
5:311. 
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EXCEPTIONS. 


See  Deeds,  VI,  b. 


EXECUTION   SALES. 


I.  Pbopebtt  subject  to. 

a.  In  general. 

b.  Property  held  subject  to  exe- 

cution. 

c.  Property   held  not  subject  to 

execution. 

II.  Pbopebtt  exempt  moic 

a.  In  general. 

b.  Public  property. 

c.  Pension  money  property. 

III.  Issue;    levy    and   betubk   of 

EXECUTION. 

a.  In  general. 

b.  Levy  of  execution. 

c.  Return   of  execution. 

IV.  Manneb,  conduct  and  yaliditt 

.    OF   RALE. 

a.  In  general. 

b.  Appraisement  of  property. 

c.  Notice  of  sale. 

d.  Sale  in  parcels  or  soUdo. 

e.  Confirmation  of  sale. 

f.  Validity — Setting  aside. 

1.  In  general. 

2.  Irregularities   whlchr   Invali- 

date. 

3.  Irregularities  which  do  not 

invalidate. 
Deed  in  pubsuancb  of  bale. 
Title,  bights  and  liabilitibs 
of  pubchaseb. 

a.  Interest  and  title  acquired. 

b.  Rights  and  liabilities. 


V. 
VI. 


I-     PROPERTY  SUBJECT  TO. 
a.  In  general. 

Growing  fruit  not  subject  to  levy 
as  personal  property. 
3:125. 

Sale  of  immature  crop  on  execu- 
tion against  tenant. 
8:103. 

Tennessee     statute  construed — 

Rights    of    creditors  to    levy    on 
crops. 
6:147. 


As  to  what  Interest  of  the  bene- 
ficiary of  a  trust  Is  subject  to  exe- 
cution. 

1:632;  3:327;  6:316;  7:287; 
9:269;    12:590. 

Lien  must    be    acquired    before 
debtor's  death. 
4:804. 

As  to  whether  equitable  interest 
in  real  estate  is  subject  to  exe- 
cution. 

2:234;  3:327;  5:316;  9:268; 
11:203. 

Equity  of  redemption. 
8:285;   11:208. 

Incomplete  sale  of  land — ^What 
Interest  of  vendor  or  vendee  may 
be  subject  to  execution. 

1:529;  2:234;  3:327;  6:330; 
7:288;  8:287;  10:249;  11:677; 
12:161. 

An  execution  for  a  fine  may  be 
levied  out  of  real  estate. 
4:304. 

Rights  of  Junior  Judgment  cred- 
itor against  prior  voidable  mortp 
gage. 

12:161. 

Power  of  equity  to  aid  execution 
creditor  in  subjecting  property  to 
his  execution. 
11:209. 

Statutes   construed. 
12:161. 

b.  Property    held    subject    to    exe- 
cution. 

A  vested  remainder  may  be  sold 
on  execution. 

3:327;   10:223. 

Real  estate  set  off  to  widow  for 
"year's  support." 
1:204. 

In  Kansas,  a  widow's  undivided 
interest  in  her  husband's  land. 
9:268. 

Husband's  estate  by  curtesy. 
1:495;    3:137. 
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Interest   of   mortgagor   in    land 
mortgaged  to  secure  the  support  of 
the  mortgagee. 
2:234. 

Lands  conveyed  by  debtor  to  de- 
fraud his  creditors. 

1:541;      2:235;      6:315,      862; 

7:287;  8:2St>;  ll.z^,'-. 

Church  property  may  be  sold  t( 
pay  the  salary  of  the  pastor. 
2:236. 

GroN^ing  crop  of  peaches. 
8:102. 

Telephone  posts  and  wires  placed 
along  a  highway  under  municipal 
license  are  subject  to  execution  sale 
as  chattels. 
9:293. 

The  interest  of  a  mortgagor. 
3:327. 

Interest  of  a  joint  tenant. 
3:327. 

Interest  of  co-tenant. 
3:327. 

Life  estate. 
3:327. 

Property  of  municipal  corpora- 
tion not  used  for  any  municipal 
purpose. 

3:327;  5:315. 

In  Missouri,  any  Interest  which 
the  debtor  may  sell. 
.     3:327. 

An  equitable  interest  In  land. 
3:327;  5:315;  9:268;  11:203. 

Estate  of  devisee  under  will  re- 
stricting alienation. 
7:287;   10:249. 

Interest    of    purchaser    of    land 
from  the  state  who  is  entitled  to 
grant  on  payment  of  certain  fees. 
3:327;  8:285. 

Only  such  interest  as  the  judg- 
ment creditor  has  a  lien  upon. 
4:295;  6:330. 


Interest    of    debtor    in    land    to 
which  he  is  given  a  deed  intended 
as  a  mortgage. 
4:295. 

A    vested     interest    subject     to 
divesture    on   a    certain   conditlou. 
may  be  sold  subject  to  the  contin- 
gency. 
5:815. 

Any  vested  interest  in  lana. 
7:287. 

A  locator's  possessory  interest  in 
a  mining  claim  on  public  lands. 
7:287. 

In  Virginia,  only  actual  interests 
of  the  Judgment  debtor. 
9:268. 

Locator's   possessory    interest    in 
a  mining  claim. 
7:630. 

The  interest  of  one  acquired  ub 
heir  in  a  widow's  unassigned 
dower. 

11:203. 

A  leasehold  interest   in  land   for 
a  term  of  years. 
11:349. 

Estate    of    trustee    of    a    dry    or 
naked  trust. 
11:672. 

The    reversion    in    lands    out    of 
which  dower  is  assigned. 
12:56. 

Particular  cases. 
7:287;   8:285. 

c-     Property    held    not    subject    to 
execution. 

Contingent  remainder  not  subject 
to  sale  on  execution. 
10:224. 

Interest  of  mortgagee  before  fore- 
closure. 
1:529. 

Unassigned  dower. 
1:529;   7:289;   8:107. 

Lands  directed  by  testator  to  be 
sold   for   reinvestment. 
2:234. 
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Lands  ot  a  railroad  company 
which  form  an  essential  part  of  the 
right  of  way  of  an  operating  rail- 
road. 

6:327,  329. 

In  Texas,  a  lessee's  interest. 
3:327. 

In  Nebraska,  an  equitable  inter- 
est not  coupled  with  possession  can 
not  be  sold. 

4:295;  5:315. 


Husband's       mere 
estate  by  curtesy. 
3 :  327. 


prospective 


The  estate  of  a  devisee  can  not 
be  sold  until  the  happening  of  the 
contingency  necessary  to  its  vest- 
ing. 

6:330. 

Interest  of  devisee  entitled  to  a 
share  In  the  proceeds  of  land  di- 
rected to  be  sold. 
8:285. 

Husband's  distributive  share  in 
his  wife's  estate  before  it  is  set 
aside. 

8:285. 


Trust     property, 
against  trustee. 
1:632. 


on     execution 


Land  held  in  trust  for  third  per- 
son paying  the  purchase  price. 
8:285. 

In  Kentucky,  interest  required  by 
purchase  at  commissioner's  sale, 
before  commissioner's  deed  is  exe- 
cuted. 

10:249. 

One's  equitable  interest  in  land 
cannot    be    sold    on    an    execution 
against  the  holder  of  the  legal  title. 
12:161. 

Property  of  a  devisee  while  the 
title  is  in  the  executor  for  the  pur- 
pose of  distribution. 
11:203. 

Particular  cases. 
6:330;  7:287;  8:285. 


II.     PROPERTY    EXEMPT    FROM. 
^         a.     In  general. 

Exemption    in    favor    of    widow 
and  children^ — What  law  governs. 
1:533. 

Loss   of   right  to   exemption   by 
fraud. 
1:5?3. 

Property  of  a  corporation  neces- 
sary to  its  performance  of  a  public 
duty. 

6:329. 

Lands  belonging  to  railroad  com- 
pany which  form  an  essential  part 
of  the  right  of  an  operating  rail- 
road can  not  be  sold  on  execution. 
6:327,  328. 

Property  held  for  charitable  pur- 
poses. 

9:269,  270. 

Cemetery  lands. 
8:288;  9:270;  10:249. 

Lands  held  in  trust. 
7:289;   9:269. 

Homestead  insurance  money  not 
exempt 
1:533. 

Judgment  on  bond  in  action  for 
unlawful    detainer   is   a   judgment 
founded  on  tort  from  which  no  ex- 
emption can  be  claimed. 
5:316. 

No  exemption  from  judgment  for 
damages  In  action  by  landlord  to 
recover  possession. 
6:331. 

Right  of  debtor  to  convey  prop- 
erty   exempt    from    execution    and 
method  by  which  one  acquiring  the 
title  may  assert  the  exemption. 
6:331. 

Partnership  exemptions. 
3:385. 

Statute  increasing  exemption  has 
no    operation    against    debts    pre- 
viously contracted. 
1:533. 
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Pleading  right  of  exemption. 
3:386. 

Statutes  conatrued. 
11:203. 

b-    Public   property- 

As  to  wben  property  belonging 
to  a  municipal  oorporation  is  ex- 
empt from  execution  sale. 
3:327;   4:295;   6:316. 

Property  dedicated  to  a  public 
use. 

7:289. 

Public  echoolbouse  not  subject  to 
sale  on  execution  for  work  or  ma- 
terials furnished  in  its  erection. 
6:332. 

Property  of  a  public  library  cor- 
poration. 
11:203. 

Insurance  money  realized  from 
the  destruction  of  municipal  prop- 
erty which  is  exempt  from  execu- 
tion. 

5:316. 

a    Pension    money    property. 

Exemption  of  real  estate  pur- 
chased with  pension  money,  dis- 
cuesed. 

2:283-286. 

As  to  when  property  purchased 
with  pension  money  Is  exempt  from 
execution. 

3:385;  7:289;  9:270. 

Iowa  statute  construed. 
11:282. 


III.     ISSUE,  LEVY  AND  RETURN 
OF   EXECUTION. 

a-     In  general. 

There  must  first  be  a  judgment 
duly  rendered  and  entered  of  rec- 
ord. 

4:296. 

Execution  must  Issue  from  court 
haying  control  of  judgment. 
4:296. 


Execution  must  follow  the  judg- 
ment and  be  in  strict  compliance 
with  the  law. 
1:630.   . 

Execution  must  issue  within  time 
prescribed  by  statute. 
2:238. 

Who  controls  issuance  of  execu- 
tion. 

7:290. 

Necessity  and  sufllclency  of  sig- 
nature of  ofllcer  issuing. 
9:271. 

Necessity  of  seal. 
5:317;  11:206. 

Sufllclency  of  description  of  prop* 
erty. 

2:166;       3:328;      4:296,      804;* 
6:317;   6:333;   9:278;   11:203, 
204;   12:163. 

Transcript  of  judgment  filed  in 
different  counties — Execution  must 
issue  from  county  in  which  judg- 
ment was  rendered. 
7:290;  10:260. 

Amendment  of  execution  or  re- 
turn. 

6:333;  8:289. 

Effect  of  erroneous  recital  In  exe- 
cution as  to  date  of  judgment. 
8:289. 

Remedies  for  irregularities. 
8:289. 

Stay  of  execution  by  appeal. 
7:290. 

Dismissal  of  injunction  by  exe- 
cution   debtor    against    sale — Sale 
under  alias  execution. 
8:289. 

Character  of  judgment  creditor's 
right  to  an  execution. 
10:250. 

Death    of    judgment    creditor- 
Effect  and  procedure. 
10:250. 

Proceeding  in  aid  of  execution — 
Necessity  of  showing  exhaustion  of 
personal  estate. 
9:279. 
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Execution  agalnat  all   the  prop- 
erty "of  the  estate  of"  M.  void  for 
un<certainty. 
11:203. 

Tranfifer  of  execution. 
11:206. 

Purchaser  of  land  takes  subject 
to  execution  Issued  against  it 
12:162. 

Execution  cannot  be  amended  by 
deputy  sheriff  after  death  of  sheriff 
and  when  deputy  is  no  longer  In 
office. 

11:204. 

Lapse  of  time. 
11:204. 

Distribution  of  surplus  proceeds 
of  sale. 
11:210. 

Stay  of '  execution!. 
2 : 243. 

Priority  of  execution  lien. 
2:234. 

Priorities — ^Adverse  claims. 
11:205;  12:162. 

Statutes  construed. 
2:238;     3:328;     6:333;     7:290; 
8:289;  9:271;  10:250. 

b.     Levy    of    execution. 

Officer  Interested  as  plaintifP  may 
make  levy. 
2:238. 

Wha/t  constitutes  a  sufficient  and 
valid  levy  of  an  execution. 

2:238;  3:328;  4:296;  5:317; 
6:334;  7:290;  8:290;  9:272; 
11 :  204. 

Levy  of   execution   after   return 
day  is  void. 
3:328. 

Execution  upon  Bfpeclflc  property 
— ^When  levy  may  be  made  upon  the 
whole  property. 

11:209. 

« 

Liability   of   officer    refusing   to 
levy  on  property  pointed  out. 
12:168. 


Effect  of  levy  of  execution  upon 
a  Judgment. 
3:328. 

Lien  acquired  by  levy  of  execu- 
tion pending  foredoeure  of  morf- 
gage. 

9:279. 

0.     Return  of  execution. 

EfCect  of  direction  to  officer   to 
return  execution  without  levy. 
9:271. 

Sufficiency  of  return  of  execution 
or  attachment. 

3:328;   6:317;   7:291. 

Construction  of  particular  return 
6:333. 

Amendment  of  return. 
2:238. 

Sale  en  masse — ^Return  must  give 
facts  showing  right  to  make  such' 
sale. 

2:238. 

Effect  of  failure  of  officer  to  make 
return  within  proper  time. 
3:328. 

Effect  of  failure  of  return  of  writ 
of  attachment  to  recite  name  of  oo> 
cupant  on  whom  service  was  made. 
10:150. 

Conolusiveness  of   recital  in   re- 
turn as  to  the  payment  of  the  pur- 
chase money. 
11:204. 

IV.     MANNER,   CONDUCT    AND 
VALIDITY   OF  SALE. 

a.     In  general. 

EfPect  of  unreasonable  delay. 
1:546. 

Sale  after  death  of  execution  de- 
fendant. 

1:529;  2:238. 

Sale  may  be  made  after  return 
day,  upon  levy  made  before. 
2:238. 

Adjournment  of  sale. 
4:298;  8:292. 
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Purchaae  by  execution  creditor- 
Crediting  amount  of  his  bid  sufll- 
dent. 

2:248. 

Right  of  Justice  of  the  peace  ren- 
dering a  Judgment  to  purcbase. 
2:326. 

Sale  of  property  a  second  time 
wbere  it  baa  been  sold  for  leas  than 
the  amount  of  the  Judgment  and 
redeemed  by  the  Judgment  debtor. 
5:315. 

Right  of  sucoesaor  of  officer  to 
complete  sale. 
4:292. 

Statute  requiring  sale  to  be  made 
at    courthouse — ^Effect    of    statute 
subsequently  changfaig  courts. 
4:2d8. 

Ck>Dstruction  of  statute  requiring 
officer  first  to  offer  rents  and  prof- 
its. 

7:293. 

Power  of  officer  to  protect  sacri- 
fice of  property. 
7:293. 

Elffect  of  commencement  of  bank- 
ruptcy proceedings  lufter  seizure  of 
the  properly. 
3:334. 

Injunction  against  execution  sale 
by  one  holding  option  to  purchase 
the  property. 
11:209. 

Officer  can  not  be  conxpelled  by 
mandate  to  make  a  sale. 
9:274. 

Duty  and  liability  of  officer  as  to 
distribution  of  proceeds. 
9:274. 

Right  of  Judgment  creditor  to  se- 
lect what  property  shall  be  sokL 
3:327. 

Sale    under    Junior    Judgment- 
Right  to  proceeds. 
5:821;  6:339. 

Payment  may  be  made  by  check 
where  the  officer  and  parties  con- 
sent 

6:839. 


b.    Appraisement  of   property- 
Appraisement  of  property — Neces- 
sity and  sufficiency. 

4:297;   6:335;   7:292;  8:291. 

Mere     errors     in     appraisement 
cured  by  confirmation. 
2:242. 

Statute  dispensing  with  appraise- 
ment applies  to  pending  actions. 
9:279. 

Effect  of  failure  to  comply  with 
statute  as   to  appointment  of  ap- 
praisers 
11:206. 

Statutes  construed. 
2:239. 

c.    Notice  of  sale. 

Notice    of    sale — ^Necessity    and 
sufficiency — Statutes  construed. 
2:239;     3:329;     4:297;     5:318; 
6:335;   7:292;   9:274. 

Amendment     of     notice     during 
the  course  of  its  publication. 
8:291. 

GlTlng   notice   in   such   manner 
that  debtor  will  not  ddeooyer  it,  in- 
validates sale. 
1:577. 

Who  may  set  aside  sale  on  ao- 
count  of  want  of  proper  publica- 
tion of  notice. 
3:333. 

Sale  'under    attachment    against 
non-resident — Not    subject    to    col- 
lateral attack  on  account  of  defect 
in  notice  by  publication. 
7:297. 

d.    Sale    In    parcels   or  solldo- 

As  to  duty  of  oflScer  to  sell  lands 
in  parcels  instead  of  in  bulk  and 
effect  of  his  f^lure  to  do  so. 

3:330;     4:299;     6:319;     7:298; 
8:292;  9:278;  10:251;  11:207. 

Objection  to  sale  on  account  of 
failure  to  sell  in  parcels  can  not  be 
raised  collaterally. 
3:330. 
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VaLidlty  of  sales  en  masse. 
2:240. 

e.    Confirmation  of  sale. 

Conflrmatlon  of  sale. 
6:386;   7:294. 

Oonflrmatlon  of  sale— Ck>ncLu8ive- 
aesB. 

3:334. 

Oonflrmation  does  not  cure  want 
of  jurisdiction. 
4:804. 

f.    Validity— Setting  aside. 

1.    In  general. 

Application  to  set  aside  should 
be  prompUy  made. 
1:531;  3:338. 

Time  within  which  sale  must  be 
attacked. 

3:333;  6:338. 

Right  to  set  aside  may  be  lost  by 
lachee. 
1:613. 

Right  to  set  aside  fraudulent  sale 
may  be  transferred. 
1:581. 

Sale  made  after  life  of  execution 
or  lien  of  Judgment  has  expired. 
1:531. 

Sale   in   contempt  of   injunction 
passes  no  title. 
1:529. 

Sale  of  land  to  which  debtor  has 
no  title  is  void. 
5:824. 

Right  of  holders  of  other  judg- 
ment liens  to  set  aside  sale. 
5:824. 

Erroneous  execution  not  subject 
to  collateral  attack. 
5:825. 

Collusive  bidding. 
12:163. 


Incapacity  of  officer  to  bid  does 
not  prevent  his  making  a  bid  on  be- 
half of  the  execution  plaintiff. 
3:329. 

Sale   of   land   under  attachment 
proceedings  to  which  prior  lienors 
are  not  parties. 
7:297. 

A  valid  sale  may  be  had  for  a 
balance  for  costs  due  on  an  execu- 
tion. 

7:297. 

As  to  what  irregularities  will  au- 
thorize the  setting  aside  of  a  sale. 
3:333,      334;      4:802;      5:324; 
6:338;   7:296;    8:295;    9:278; 
10:264. 

Irregularities  may  be  cured  by 
acquiescence. 

3:383;   4:302. 

Efteot  of  appeal. 
11 : 205. 

Where  levy  is  made  within  the 
life  of  a  judgment  a  sale  may  be 
made  after  it  is  barred  by  the  stat- 
ute. 

7:293. 

A  sale  under  a  dormant  judgment 
is  voidable  and  is  not  subject  to 
collateral  attack. 
4:303;  5:324. 

As  to  when  inadequacy  of  price 
will  authorize  the  setting  aside  of 
the  sale. 

1:531;     2:242;     3:333;     5:324; 
7:296;  11:207;   12:163. 

2.    Irregularities  which  invalidate. 

Fraud    preventing    debtor    from 
claiming  exemption. 
1:533. 

Failure  of  judgment  by  confes- 
sion under  which  sale  is  made  to  be 
taken  according  to  statute. 
2:242. 

Purchase  of  appraiser. 
2:242. 

Sale  after  return  day. 
3:329. 
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Sale  in  disregard  of  homestead 
rights. 
3:329. 

Sale  under  dormant  writ  or  Judg- 
ment. 

8:296;  9:278;  12:163. 

Want  of  jurisdiction  of  court  ren- 
dering Judgment 
6:338;  9:278. 

An  agreement  preventing,  bidding. 
6:338. 

Sale   on   execution   issued   after 
death  of  the  plaintifT. 
8:296. 

Sale  under  an  extinguished  judg- 
ment. 
9:278. 

Sale  of  property  in  poesession  of 
receirer,  without  leave  of  court 
10:264. 

Failure  to  set  off  homestead. 
10:264. 

Gross    mis-statement   of   amount 
due  on  judgment. 
10:264. 

Sale   under   transcript    of   judg- 
ment improperly  filed. 
11:206. 

Sale  for  improper  amount,  be* 
cause  of  failure  to  credit  payment 
made. 

12:163. 

Sale  to  plaintiff  for  grossly  inade- 
quate price   upon   a    re-sale  made 
if^er  purchaser's  failure  to  comply 
with  bid. 
9:277. 

3.    Irreoularitiea  which  do  not  in- 
validate. 

Fraud  not  Inferred  from  purchase 
by  son  of  administrator. 
1:646. 

Mere  irregularity  in  the  issuance 
of  process. 
2:242. 

Purchase  by  an  appraiser  of  one 
tract,   does   not  affect  yalidity   of 


(sale  of  another  tract  to  another 
person. 
2:242. 

Oiving  notice  of  existing  incum- 
brances. 
3:329. 

Failure  to  claim  exemption. 
7:296;  9:278. 

Purchase  by  appraiser,   without 
fraud. 
7:296. 

Erroneous  statanent  in  execution 
as  to  amount  of  judgment. 
8:296;  9:278. 

Mere  irregularities   in  appraise- 
ment or  other  preliminary  steps. 
9:278. 

Direction  of  execution  to  aherifl 
of  the  wrong  county,  where  it  was 
delivered  to  the  proper  officer. 
10:264. 

Failure  to  satisfy  execution  first 
out  of  personal  property. 
10:264. 

Purchase  by  attorney  of  plaintiff 
where  there  is  no  unfairness. 
10:266. 

Sale  of  partnership  realty  not  in- 
valid because  judgment  was  erronr 
eous  against  one  of  the  partners. 
3:334. 

Variance  of  the  name  in  the  judg- 
ment and  execution. 
3:334. 

Sale  made  after  Judgment  is  bar- 
red    under     execution     previously 
levied. 
3:334. 

Subsequent  insanity  of  judgment 
defendant. 
7:380. 

Irregularities  held  insufllcient  to 
avodd  sale  on  collateral  attack  made 
after  its  confirmation. 
12:163. 

Sale  of  the  whole  property  where 
debtor  owned  only  a  two-thirds  In- 
terest. 

12:161. 


214 


HXECTJTION  SALES.  V— VI.  a. 


V.     DEED    IN    PURSUANCE   OF 

SALE. 

Deed  necessary  to  give  purchaser 
legal  title. 
6:336. 

To  what  time  the  deed  relates 

back. 

2:241;  4:300;  5:320. 

Statute  limiting  time  for  talcing 
out  deed,  given  retroactive  effect 
2:241. 

If  deed  shows  that  notice  does 
not  comply  with  statute  it  Is  void. 
8:291. 

Deed  made  after  proper  steps  to 
redeem  have  been  taken.  Is  void. 
5:320. 

Power  of  officer  to  correct  deed 
by  amendment. 
8:293. 

Deed  void,  where  Judgment  debtor 
was  dead  at  time  of  Institution  of 
suit. 

3:331. 

Word   "heirs"   not  neceoaary   to 
convey  a  fee. 
3:331. 

Remedying    lnc(»nplete    descrip- 
tion by  referring  to  levy,  judgment 
and  order  of  sale. 
?:331. 

Effect  of  death  of  purchaser. 
4:300;  9:275. 

Deed  not  Invalidated  because  it 
Includes  more  than  the  Interest  of 
the  Judgment  deibtor. 
4:300. 

Erroneous  recital  as  to  date  of 
execution  does  not  Invalidate. 
7:294. 

Variance  between   deed  and   re- 
tum^ — ^Deed  controls. 
7:294. 

Omission   of   date  of  execution, 
amount  of  Judgment,  and  name  of 
court  does  not  Invalidate. 
•8:293. 


Two  sales  of  the  iNune  property 
to  the  same  purchaser  may  be  em- 
braced In  one  deed. 
8:294. 

Deed  must  rest  upon  a  prior  valid 
execution. 
9:275. 

Recitals  in  deed  are  prima  facie 
true. 

9:275. 

Nebraska    statute  oonetrued— Of 

what  facts  sheriff's  deed  is  prima 
facie  evidence. 
10:252. 

Title  passed  by  Eftieriirs  deed. 
11:208. 

Effect  of  clerical  error  as  to  date 
of  recording. 
11:208. 

Prima  facie  evidence  of  recitals 
required  by  law. 
2:241. 

Deed  not  admissible  to  show  title 
until  valid  Judgment  and  execution 
have  been  shown. 
3:331. 

Sufficiency  of  particular  deed. 
4:300. 

VI.     TITLE,    RIGHTS  AND    LIA- 
BILITIES OF  PURCHASER. 

a.  Interest   and    title    acquired. 

Execution  sale  as  basis  of  title. 
11:207. 


What  passes  at  sale. 

11:205;  12:162. 
Purchaser    has     equitable     title 
without  confirmation  of  the  sale. 
3:332. 
Title  and  rights  of  holder  of  cer- 
tificate of  purbhase. 

5:3^0;  ©:336;  9:275. 

Wisconsin     statute     construed — 
Filing  and  Indexing  certificates.  • 
7:294. 

The  rule  of  caveat  emiptor  applies 
and  the  purchaser  takes  subject  to 
outstanding  equities  and  liens. 
I         3:332;     4:301;     6:337;     7:296: 
9:276;  10:253;  11:205.      • 
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Interest  and  title  acquired  by 
purchaser  at  execution  sale. 

3:332;  4:301;  6:322;  6:337; 
7:295;  8:294;  9:276;  10:253; 
11:205;  12:162. 

Purchase  by  stranger  not  avoided 
by  subsequent  yacation  of  Judg- 
ment 

3:332. 

Title    of    purchaser    at    sale    of 
lands    fraudulently     conveyed     by 
debtor. 
4:301. 

Takes  Interest  of  judgment  debtor 
at  time  judgment  became  a  lien. 
4:301. 

Title  not  afPected  by  clerical  er- 
rors in  judgment. 
4:301. 

Takes  subject  to  resulting  trust 
in  favor  of  third  person. 
4:301;  7:296. 

Purchaser  of  homestead  not  sub- 
ject to  execution  takes  no  title. 
5:322. 

To  what  time  the  title  relates 
back 

5:322;  6:337;  12:163. 

Does   not   acquire   after-acquired 
title  of  execution  debtor. 
6:337. 

Does  not  acquire  right  of  action 
for  previous  trespass. 
7:296. 

Passing  of  easement 
7:295. 

PladntifF  purchasing  takes  subject 
to  reversal  of  the  judgment 
7:295. 

A   purchaser   under   a  judgment 
void  on  its  face  or  the  lien  of  which 
had  expired,  takes  nothing. 
7:295. 

Title    and    rights    against    unre- 
corded instruments. 
7:295;  10:253. 


Statutory  protection  given  judg- 
ment creditors  against  prior  debts 
inures  to  benefit  of  purchaser. 
7:295. 

Title   and  rights  as  against  ex- 
isting mortgages. 
7:295;  10:253. 

A  purchaser  at  execution  sale  Is 
within   the   meaning  of  the   term 
"purchasers"   employed   in   the  re- 
cording acts. 
8:294. 

Title    and    rights    of    judgment 
creditor  purchasing  at  his  own  sale. 
8:294. 

Title  of  purchaser  at  a  sale  under 
a  judgment  against  a  dead  man. 
9:276. 

Protection   of  purchaser  against 
insufficiency  of  notice. 
9:276. 

Purchaser  of  eon's  Interest  in  his 
father's  estate  takes  subject  to  ad- 
vancements. 
9:276. 

A    sale    upon    a   void   judgment 
passes  no  tlUe. 
3:334. 

Entire     Interest     of     judgment 
debtor  passes. 
4:304. 

Title  taken  by  purchfuier  at  sale 
under  junior  judigment. 
5:321. 

Execution  sale  of  property  fraud- 
ulently conveyed — ^Title  as  against 
one  who  has  a  pending  action  to 
set  aside  the  fraudulent  convey- 
ance. 

8:286. 

Sale  under  attachment — £2fteot  of 
death  of  attachment  defendant. 
8:296. 

Title  passed  by  execution  sale  of 
property    which  might   have   been 
claimed  as  exempt. 
3:385. 

Purchaser  under  prior  lien  re- 
quires valid  title  against  a  junior 
lien. 

2:323. 
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Judgment  creditor  purchasing.  Is 
chargeable  with  notice  of  Irregular- 
lUee. 

2:323. 

Purchaser  takes  subject  to  prior 
application  for  homestead. 
2:248. 

Purchaser  takes  subject  to  a  lis 
pendens. 
12:288. 


D*  Rights  and   liablMtfes. 

Rights  of  purchaser  as  to  posses- 
sion and  rents. 

4:301;     6:322;     6:337;     8:294; 
9:276;   10:253;   11:205. 

Rights  of  purchaser  as  to  grow- 
ing crops. 

5:322;  11:205. 

Right  to  maintain  ejectment  or 
forcible  entry  and  detainer. 
5:322;  9:276. 

Purchaser    may    recover    In    an 
ejectment  from  subsequent  grantee 
of  judgment  debtor. 
3:332. 

May  quiet  title  against  a  prior 
Yold  forecloeure  eale. 
10:253. 

Purchaser  may  transfer  his  inter- 
est before  expiration  of  time  for 
redemption. 

2:323. 

• 

Purchase  by  judgment  creditor — 
Right  to  set  aside  satisfaction  of 
judgment  and  have  a  new  sale,  up- 
on failure  of  title. 
2:323. 

Purchase  by  execution  creditor — 
Payment  by  credit  on  the  debt. 
5:322;   7:296. 

Right    of   officer   to   enforce   bid 
after  expiration  of  his  term. 
5:322. 

Purchaser's  rights  upon  failure 
of  title. 

5r323;  11:206. 


Rights  of  purchaser  upon  setting 
aside  of  sale  for  mistake. 
6:337. 

Payment  of  bid  by  check— Rights 
of  Judgment   creditor   where   pay- 
ment of  check  is  refused; 
6:337. 

Rights  of  purchaser  of  the  equity 
of  i^edemption  in  one  of  two  mort- 
gaged tracts  of  land. 
9 :  677. 

Rights  of  purchaser  of  equity  of 
redemption  at  execution  sale. 
2:237;  12:162. 

Purchaser  of  homestead  sold  on 
execution. 
11:275. 

Ldabillty  of  bidder  who   refuses 
to  comply  with  his  bid. 
2:323. 

Failure    to    comply    with    bid — 
Right  of  officer  to  treat  sale  as  a 
nullity. 
5:322. 

Liability     to     redemptioner     for 
waste. 
6:337. 

Payment  of  bid  by  check — ^Liabil- 
ity where  purchaser  countermands 
Its  payment. 
9:276. 

Liability  to  action  by  Judgment 
debtor  for  excess  over  bid. 
9:276. 

Liability  of  purchaser  for  failure 
of   officer   to   pay   money   over    to 
proper  i>erson. 
9:276. 

Liability  of  purchaser  for  taxes. 
11:205. 
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EXECUTORS  AND  AD- 
MINISTRATORS. 

Powers,  duties  and  bights  as 
TO  decedent's  wealtt. 

a.  In  general. 

b.  Contracts  and  conveyances. 
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c  Power  of  sale. 

d.  PosBeBBion  and  rents. 

e.  Suits  by  and  agalnat. 
II.    Saues  bt  to  pat  debts. 

a.  In  general. 

b.  What   lands  or   Interests 

subject  to  sale. 

c.  Procedure. 

1.  In  general. 

2.  Partiea 

3.  Complaint  or  petition. 

d.  Notice  of  sale. 

e.  Title  and  rights  of  purchaser. 

1.  In  general. 

2.  Relief  to  purchaser. 

f.  Validity  of  sale— Setting  asid«. 

1.  In  general. 

2.  Purchase  by  interested  par- 

ties. 

3.  Collateral  attack  and  statute 

of  limitations. 


I. 


POWERS,    DUTIES   AND 
RIGHTS  AS  TO  DECED- 
ENT'S   REALTY. 

a.  In  general. 


Ancillary      administration,      dis- 
cussed. 
1:262. 

Duty  to  remove  cloud  upon  title 
to  land  required  to  pay  debts. 
2:244. 

When  executor  takes  legal  title. 
2:244. 

Liand     patented    to     one    under 
United  States  statute,  as  a  part  of 
his  estate. 
2:244. 

Enforcing  lien  to  secure  rent. 
3:336. 

Compromising'  actions. 
4:305. 

Power  to  rent  real  estate  of  de- 
cedent. 

5:326;  9:280. 

Court  cannot  order  administrator 
to  take  charge  of  lands  not  needed 
for  the  payment  of  debts. 
10:256. 

Insuring  of  property. 
10:256;  12:168. 


Liability  of  executor  for  loss  re- 
sulting from  his  negligent  failure 
to  procure  an  extension  of  the 
"Vacancy  permit"  on  an  insurance 
policy. 
8:398. 

Right  of  administrator  to  lien  for 
his  fees  or  money  expended  by  him 
for  the  benefit  of  the  estate. 
6:497. 

Settlement  of  estate. 
11:214;   12:170. 

Power  as  to  investment. 
11^211. 

Power    of    executor    to    release 
judgment  lieu. 
11:211. 

Executor  cannot  acquire  title  by 
holding  adversely  to  the  estate. 
11:211. 

Devise  of  certain  part  of  the  in- 
come of  the  estate  to  beneficiaries — 
Rights  of  executors  as  to  undevised 
balance. 
11:211. 

Erroneous  payments  by  adminis- 
trator. 

11:213. 

Liability  for  interest  on  shares, 
the  payment  of  which  he  withholds. 
11:213. 

Rights    of    administrator    of   de- 
ceased partner  as  against  mortgage 
by  surviving  partner. 
12:166. 

Power  of  administrator  to  enforce 
verbal  contract  of  third  party  to 
pay  all  the  expenses  of  an  adminis- 
tration In  consideration  of  convey- 
ance to  him. 
12:168. 

Rights  as  against  enforcement  of 
power  of  sale  given  by  decedent  in 
a  security  deed. 
12:168. 

Rights  of  administrator,  purchas- 
ing mortgage  against  the  estate. 
12:175. 
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Purchase  by  agent  of  administra- 
tor at  foreclosure  sale  of  property 
belonging  partly  to  the  administra- 
tor and  partly  to  the  estate. 
12:176. 

Attadhment    of    real    estate    in 
hands  of  administrator. 
12:168. 

Personal  dealings  by  executor. 
12:176. 

b.     Contracts  and  conveyances. 

Qeneral  powers  of  executors  and 
administrators  as  to  oontracts  and 
conveyances. 

2:736;     3:335;     4:306;     6:340; 
8:297;  9:280;  11:211. 

Contract  by  one  of  three  execu- 
tors, when  power  to  act  is  conferred 
on  majority. 
5:326. 

Power  of  one  executor  to  conVfey 
when    other    executors    have    not 
qualified.      , 
3:335. 

Deed  signed  by  only  one  of  sev- 
eral executors. 
12:176. 

Effect  of  setting  aside  conveyance 
by  executor,  to  diischarge  a  debt. 
6:340. 

Contract  with  an  attorney  to  give 
him  a  legal  interest  or  lien  on  lands 
as  compensation  for  his  servioee. 
7:298. 

Joining  in  mortgage  without  au- 
thority—Individual liability. 
7:298. 

Contract  by  foreign  executor  for 
sale  of  land. 
8:297. 

Contract  for  repairs. 
9:280. 

Conveyance    by   an    executor    to 
himself. 
9:280. 

Mortgages  by  executors  or  ad- 
ministrators. 

4:305;    9:280;    10:266;    11:211; 
12:169. 


Contract   authorizing  a   mechan- 
ic's lien. 
9:280. 

Mortgage  by  executor  or  admin- 
istrator— Personal  liability  on 
promise  to  pay  taxes  and  attorney 
fees. 

9:280. 

Warranty  deed  by — Authority  to 
make  and  liability. 
9:280. 

Power  to  rent  does  not  authorize 
contract  to  mortgage  future 
crops. 

10:256. 

Effect  of  conveyance  by  admin- 
istrator who  also  has  an  interest 
as  devisee. 
3 :  108. 

Purchase  of  lands  with  funds  of 
the  estate — ^Right  to  receive  com- 
pensation for  th^ir  taking  for  pub- 
lic use. 
11:211. 

Liability  for  breach  of  contract 
to  sell  land. 
12:166. 

Giving  of  option  on  land  by  exe- 
cutor. 

12:166. 

Oral  agreement. 
12:166. 

Conveyance  of  land,  which  dece- 
dent had  contracted  to  sell. 
12:168. 

Executor  may  purchase  lands  of 
a  devisee. 
9:289. 

c.    Power  of  sale. 

See  also  Wills,  V,  g,  2. 

General  principles  and  particular 
cases  as  to  sale  and  conveyance 
under  power  of  sale  In  a  will. 

6:341;     7:299;     8:298;     9:281; 
11:216;  12:171. 

Construction  of  powers  of  sale. 
2:736;   7:299. 

Executor  must  exercise  power  in 
good  faith  and  not  for  his  personal 
profit. 
6:341. 
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When  power  of  sale  may  be  Im- 1     Power  to  sell  land  and  distribute 


pUed. 

6:341;    11:216. 

Power  ol  administrator  witli  will 
annexed  to  exercise  power  of  sale 
given  an  executor. 
3:335;    6:341. 

Sale     under     power — ^Purchaser 
takes  subject  to  debts  of  testator. 
6:841. 

Sale  under  power — Oonflrmation 
by  court. 
6:341. 


Delegation 
power. 
7:299. 


of       discretionary 


Power  to  sell,  includes  power  to 
release  liens. 
8:298. 

Power   to  sell  for  reinvestment 
does  not  authorize  a  mortgage. 
8:298. 

Requiring  bond  of  executor  hav- 
ing power  of  sale. 
9:281. 

Exercise  of  power  by  foreign  ex- 
ecutor. 
12:171. 

Power  to  sell  lands  in  another 
state. 

4:305;  8:298. 

Sal^  of  land  in  another  state  un- 
der power  of  sale  before  probate 
of  will  in  such  state — ^Liability  of 
sureties  of  executor. 
'6:342. 

Effect  of  expression  ot  testator's 
desire  in  a  will  that  land  shall  not 
be  sold  for  less  than  a  certain 
sum. 

9:281. 

Estate  or  title  taken  by  executor 
who  is  given  a  power  ot  sale. 
8:298;  9:281. 

Right   of   surviving   executor  to 
exercise  power. 
8:298;  9:281. 


proceeds   does    not   give   executor 
title  or  right  to  possession. 
2:244. 

Power  to  sell  for  apedflc  purpose 
— ^Effect  of  failure  of  purpose. 
2:244. 

Power   of   sale   ooupled   with   a 
trust   passes   to   the   successor   of 
an  executor. 
2:736. 

Sale  under  a  power,  not  a  Judi- 
cial sale. 
3:335. 

Executor's    sale,    in    accordance 
with  will,  will  not  be  set  aside. 
1 :  545. 

Power  of  sale  passes  to  adminis- 
trator with  will  annexed. 
4:305. 

Husband  and  wife  appointed  ex- 
ecutors with  power  of  sale — Power 
of  wife  where  husband  is  disquali- 
fied. 

4:305. 

Power  given  executor  to  sell  land 
and  divide  proceeds  among  testa- 
tor's children — Rights  of  creditors 
of  children  to  have  the  sale. 
12:173. 

Administrators  with  the  will  an- 
nexed. 

12 : 171. 

d.  Possession    and    rents* 

Rights  of  executors  and  admin- 
istrators as  to  i>ossesslon  and  rents 
of  decedent's  real  estate— General 
principles  and  statutes  construed. 
1:508^      599;      2:183;      4:306; 
5:327;    6:342;    7:300;    8:299; 
9:282;    10:256;     12:168.    171. 

Not  entitled  to  possession  where 
debts  of  estate  have  been  paid. 
2:244. 

Liability   of   sureties   on   admin- 
istrator s    bond  -  for    misappropria- 
tion of  rents. 
6:342. 

Statute  fixing  rights  as  to  crops, 
held  not  to  apply  to  rents. 
2:89. 
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Rights  of  administrator  of  a  de- 
ceased   demandant   in    a   writ    of 
entry. 
2:247. 

Rents    accruing    after    death    of 
owner — Rights  of  heirs. 
7:716. 

Rents  accruing  before  death  of 
owner — Rights  of  heirs. 
11:538. 

Administrator  continuing  in  pos- 
session  of   premises   held    by   his 
(^cedent  under  a  lease. 
7:710. 

Rights  to  rents  of  deyised  lands 
10:643. 

Liease      by      administrator — ^Lia- 
bility for  including  lands  not  own- 
ed by  the  decedent. 
10:643. 

Rents  accrued  after  death  of  de- 
cedent    and     before     exercise    of 
DOwer  of  sale. 
10:643. 

e.  SuftB  by  and  against. 

Suits  by  foreign  administrator. 
12:168. 

Power  as  to  partition  of  lands. 
3:335;  7:801. 

Quieting  title. 
3:335;    7:301. 

Action  for  injuries  to  decedent's 
realty. 

6:343;  7:300;  9:283. 

Action   to   set  aside   foreclosure 
mle  for  fraud. 
6:343. 

Action    to    set    aside    decedent's 
ieed  as  a  fraud  on  his  creditors 
7 :  301. 

Cancellation  of  deed  procured  by 
fraud  or  undue  influence. 
10:257. 

Power  to  maintain  action  to  re- 
form deed. 
6:343. 


Action     to     recover     purchase 
money  for  lands  sold  by  decedent 
8:300;   12:167. 

Action     against     executor     for 
breach   of    covenant   in    lease    by 
testator 
9:283. 

Right  to  sue  for  breach  of  cove- 
nant in  lease. 
9:283. 

To  set  aside  tax  lien. 
11:212. 

Suits  by  creditors  for  executor 
11:212. 

Suit  in  equity  to  adjust  claims 
of  creditors. 
11:212. 

Laches  and  limitations. 
11:212;  12:168. 

Power  of  administrator  as  to  ao 
tions    concerning   lands   in   a   for 
elgn  state 
8:300. 

Designation  as  individual  or  is 
representative  capacity. 
11:212. 

Action  against  administrator- 
Effect  of  his  absence  from  the 
state. 

11:213. 

Suflaciency  of  complaint  for  mis 
management. 
11:218. 

General  principles,  particular 
cases,  and  statutes  construed. 

4:311;    9:283;    10:257;    11:212. 
213;   12:167,  168. 

II.     SALES    BY   TO    PAY   DEBTS 

a.  In  general. 

Equity    jurisdiction    over. 
11:216. 

Right   to    sell    decedent's    lands 
to  pay  debts  is  statutory 
2:245;    10:258. 

Power  of  legislature  to  authorize 
administrator    to    sell    decedent's 
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land  when  there  are  no  debts  to 
pay. 

5:336. 

After    title    is    vested    in    h^s, 
legislature  cannot  enlarge  purposes 
for  which  administrator  may  sell 
8 :  301. 

Lands  of  a  decedent  cannot  be 
sold  to  pay  the  costs  of  adminis- 
tration alone. 

1:546;     3:336;     9:285;     11:216; 
12:171. 

Exhaustion  of  personal  property 
a  pre-requisite. 

2:245;   3:337;    4:307;    5:328. 

If   deficiency    exists,   not   neces- 
sary to  wait  until  personal  assets 
are  actually  applied. 
6:344. 

Creditor's  rights  not  affected  by 
the  fact  that  the  executor  squan- 
dered the  personal  property. 
2:245. 

Allowance  of  claims  by  probate 
court  as  basis  for  sale. 
11:216. 

Mere  allowance  of  claims  against 
estate  of   decedent  does  not  con- 
vey title  to  his  lands. 
9:289. 

Is  a  Judicial  sale. 
1:546. 

Effept   of   sale   of   land    by   the 
heir  to  bona  fide  purchaser. 
2:245. 

Sale  may  be  had  to  re-lmburse 
heir  paying  taxes. 
3:336. 

To  repay  advances  made  to  pay 
debts. 

4:307;  5:328. 

Sale  to  pay  debts  of  suretyship. 
11:216. 

Sale   cannot   be  had   where   de- 
cedent has  provided  other  means 
for  the  payment  of  his  debts. 
3:336. 


Right  to  have  sale  to  make  up 
for   depreciation   in   value   of  per- 
sonal assets. 
6:344. 

Devise  of  land  charged  with  the 
payment   of   a   specified   debt — El- 
ted  on  rights  of  general  creditors. 
9:284. 

Husband  acting  as  administrator 
of  his  wife  s  estate,  cannot  sell  her 
lands  to  pay  bills  for  which  he  is 
liable 
9:284. 

Lands    cannot    be    sold    to    pay 
^axes  not  due. 
10:258. 

A  vendee's  right  of  action  for 
damages  for  failure  of  the  heirs  of 
the  decedent  to  perform  his  con- 
tract of  sale  does  not  entitle  him 
to  have  a  sale  of  the  decedent's 
real  estate  as  a  creditor. 
10:258. 

Who  may  ask  for  sale. 
11:216. 

Petition  to  sell  does  not  involve 
freehold. 
11:216. 

Objections. 
11:216. 

Waiver  of  right  to   sell   by  ex- 
ecutor assenting  to  devise  of  prop- 
erty by  surviving  widow. 
12:171. 

Sale  of  property  for  which  the 
decedent  had  made  a  contract  of 
sale — Right   of   decedent's   vendee 
in  the  proceeds. 
12:171. 

Effect  of  delay  in  enforcement  of 
order  for  sale. 
12:286. 

Devise  of  real  estate  for  life  sub- 
ject to  which  it  cannot  be  sold^ 
Right  of  administrator  after  death 
of  life  tenant. 
9:284. 

Passing  of  title  by  widow  of  de- 
cedent assuming  his  debts  and  oc- 
cupying the  land. 
11:207. 
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Rights  of  lessee  of  lands. 
11:216. 

Order    of    court — ^Limit    of    au- 
thority. 
11:218. 

Rights    of   one   having   vendor's 
lien  on  the  land. 
1:546. 

Sale  by  heir,  pending  settlement 
of  estate — Administrator  must  pro- 
ceed against  purchaser. 
3:336. 

Purchase  of  land,  pending  set- 
tlement of  estate — Rights  of  pur- 
chaser &i8  to  Improvements  where 
land  Is  lUFterwards  sold  to  pay  de- 
cedent's debts. 
8:801. 

When  right  to  sell  Is  barred  by 
laches  or  limitations. 
2:247,  250. 

Confirmation  of  sale. 
8:297. 

Commission  of  executor. 
12:171. 

b-  What  lands  or  Interests  are  sub- 
ject to  sale.  • 

Fee  of  homestead  subject  to  life 
estate  of  surviving  wife. 
1:204. 

Lands  in  a  foreign  state. 
1:260-262. 

Right  of  reversion. 

3 :  336.  * 

Lands  once  having  a  homestead 
character  which  has  been  lost. 
3:336. 

Decedent's  equitable  tittle  to  real 
estate. 
6:344. 

A  mortgagor's  equity  of  redemp- 
tion. 

8:801. 

An  undivided  interest  in  real  es- 
tate. 

9:284. 


Incumbered  real  estate. 
9:284. 

Lands  fraudulently  conveyed  by 
the  decedent,  after  the  conveyance 
has  been  set  aside. 
10:258. 

Lands  conveyed  by  decedent  in 
good  faith  by  an  unrecorded  deed. 
5:328. 

4 

The  right  to  enforce  a  vendor's 
Hen. 

7:302. 

Lands  appropriated  for  a  railroad 
right  of  way. 
3:336. 

Rights   of   heirs   or   devisees   of 
a  deceased  homestead  claimant  dy- 
ing before  granting  of  patent. 
11:274. 

c.  Procedure. 

1.    In  general. 

Sale  of  land  in  one  state  to  pay 
debts  in  another— Right  to  proceeds 
as    between    principal    and    ancil- 
lary administration. 
1:260-262. 

Force  and  effect  of  judgment  re- 
covered In  another  state  on  claim 
against  decedent. 
2:247. 

Conclusiveness       of       judgment 
against  executor. 
2:247. 

Rights  of  second  or  subsequent 
wife    under    Indiana    statute. 
2:249. 

Sale  is  a  judicial  sale. 
3:336. 

Withholding   sale   until    validity 
of  devise  is  determined. 
5:328. 

Widow's  dower  assigned  first. 
6:344. 

Decree  ordering  sale— Effect  as 
an  adjudication  of  the  validity  of 
the  debts. 
10:268. 
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Effect  of  pendency  of  litigation 
to  quiet  title  upon  an  order  of  sale. 
10:258. 

Sale  subject  to  homestead  rights. 
7:302. 

Defendant  claiming  title  does  not 
lose  his  rights  as  creditor. 
7:302. 

Georgia       statute  constmed — 

When  administrator  first  must  re- 
cover possession. 
8:301. 

Proceeding    to    sell,    is    a    pro- 
ceeding in  rem. 
3:337. 

Jurisdiction,  not  lost  by  lapse  of 
time  while  estate  is  open. 
3:337. 

Proof  of  ancestor's  title. 
3:337. 

Effect  of  death  of  executor  pend- 
ing proceedings. 
3:337. 

Proceedings  to  sell  to  pay  debts 
and  divide  land  may  be  Joined  to- 
gether. 
4:308. 

Effect    of    order    of    sale    upon 
rights  of  mortgagor  who  is  made  a 
party. 
4:308. 

Application   of  proceeds  to  pay- 
ment of  mortgage. 
6:329. 

Order    to    mortgage    cannot    be 
made  upon  a  petition  to  sell. 
6:329. 

Proceedings  by  foreign  executor. 
5:329. 

Proof  of  allegations  of  petition. 
6:347. 

What  may  be  shown  to  defeat 
petition  to  «ell. 
6:347. 

Cross^oomplalnt     showing     why 
one's  interest  should  be  sold  first 
7:308. 


Right  of   executor   to  withdraw 
property  after  he  has  offered  it  for 
sale  and  bids  have  been  made. 
10:263. 

Power  of  court  of    equity  to  con- 
trol sale. 
9:289. 

Administrator's  deed. 
11:220. 

Statute  of  limitations  and  laches. 
3:336;       4:308;       5:328,      329; 
6:344,    346;     9:284;     10:258; 
11:216;  12:171. 

Miscellaneous  notes  and  statutes 
construed. 

3:337,  339;  4:308;  5:329; 
6:347,^  7:303;  8:302;  9:286; 
10:259;   11:216,  218;  12:171. 


2.    PartieM. 

Joinder    with    administrator    of 
trustee  in  a  deed  of  trust  for  the 
benefit  of  creditors. 
11:216. 

Creditors  of  decedent,  not  proper 
parties  plaintiff. 
5:330;   10:259. 

Creditors  of  decedent,  not  neces- 
sary parties. 
6:345. 

When     devisee     not     necessary 
party. 
5:330. 

Purchasers   from  heirs  or  devi- 
sees. 

2:247;     5:330;     6:346;     8:302. 
Mortgagee  must  be  made  party 
in  order  to  divest  his  lien. 
2:247. 

Persons  participating  in  a  fraudu- 
lent transfer  of  the  property. 
3:337;  5:328. 

Widow  and  heirs  of  decedent. 
7:303. 

One   entitled   to   surplus  arising 
from  sale. 
11:216. 
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A    mortgagor    who    has    parted 
with  his   title  and   Is  not  In  pos- 
session. 
9:286. 

Devisee  over,  where  first  devisee 
takes  the  vested  interest. 
11:216. 

3.    Complaint   or   petition. 

Sufficiency  of  complaint  or  peti- 
tion. 

3:337;     6:345;     8:302;     10:259; 
11:216,  218. 

Existence  of  debts  must  be  al- 
leged. 
1:546. 

Oral  application,  not  sufficient. 
5:333. 

d.  Notice  of  sale. 

Necessity  and  sufficiency  of  no- 
tice of  proceedings  to  sell  and  of 
the   sale. 

1:546;   5:331;   6:349;   8:302. 

Want   of   notice   as   ground   for 
collateral  attack. 
12:171. 

Notice  to  minors. 
11:215. 

e.  Title    and    riglits    of    purcliaser. 

1.    In  general. 

The  rule  of  caveat  emptor  ap- 
plies. 

3:336;     4:307;     5:332;     6:348; 
7:302;   8:303;    l'0:260. 

Takes  subject  to  widow's  rights. 
1:259;   2:249;   6:348;   8:303. 

Not  affected   by  rights  of  third 
person  resting  on  parol  agreement 
of  which  he  has  no  notice. 
8:303. 

When  entitled  to  a  conveyance. 
5:332. 

Rights   of   purchaser  as  to   pos- 
session. 
4:308. 


Title  Is  not  divested  by  sale  un- 
til conveyance  to  purchaser. 
2:248. 

Title  of  purchaser,  not  affected 
by  his  agreement  to  reconvey  land 
to  the  heirs  on  certain  conditions. 
5:332. 

Right  of  purchaser  to  have  deed 
where  holder  of  loan  deed  has  con- 
sented to  sale. 
12:173. 

General  principles  and  particular 
cases. 
4:308. 

Purchaser  may  be  compelled  to 
complete  his  purchase. 
3:336. 

2.    Relief  to  purchctaer. 

Including  building  by  mistake — 
Rights  of  purchaser  to  recover  pur- 
chase money. 
2:712. 

Action  against  purchaser  for  pur- 
chase   money — Invalidity    of    sale 
as  a  defense. 
10:817. 


Failure    of    title— Right*  of    pur- 
chaser to  reimbursement. 
2:323. 

Relief  from  false  representations 
as  to  boundaries,  made  by  executor 
in  selling  lands  of  his  decedent. 
4:79. 

Void  sale — Rights  of  purchaser. 
5:336;  6:348. 

Purchaser  at   sale   made   to  d<^ 
fraud  non-resident  heir. 
11:217. 

f.  Validity   of   sale— Setting   aside. 

1.    In  general. 

What  defects  will  invalidate  sale 
and  who  may  attack  sale. 

3:336.  338;  4:309;  5:333;  6:349; 
7:304;  8:304;  9:287;  10:261; 
11:215;  12:172. 

Validity  of  sale  where  the  sup- 
posed  decedent  is  alive. 
4:309;   5:333. 
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Will   directing  sale   by  two  ex- 
ecutors— ^Validity  of  sale  by  one  of 
them. 
4:309. 

An  executor's  sale,  not  lavalldat- 
ed  by  his  bidding  on  the  property. 
4:309. 

Sale   valid    when   made,   not   af- 
fected by  a  subsequent  change  in 
the  construction  of  the   statutes. 
5:333. 

Setting  aside  sale  for  fraud  and 
collusion. 

6:349;    7:304. 

Inadequacy  of  price. 
7:304;  9:287;  11:218. 

Insufficient  or  erroneous  descrip- 
tion. 

8:304;   11:218. 

Bffeot  of  lack  of  proper  petition. 

9:287. 

Receiving  and  retaining  proceeds 
of  sale  as  a  bar  to  attacking  sale. 
4:310;  7:304. 

Presumptions   in    favor  of   sale. 
2:246. 

Sufficiency     of     administrator's 
deed. 

2:248. 

After  confirmation,  pardes  to  the 
proceedings  cannot  attack  sale. 
4:307. 

Failure   to   make   heir   a   party, 
held  not  to  invalidate  sale. 
9:286. 

E^ffect   of   petition    exaggerating 
the  amount  of  indebtedness. 
4:308. 

Exceeding  limit  of  authority  to 
sell. 

11:218. 

Grounds    for   injunction    against 
sale. 

11:216. 

Admissibility   of  parol   proof  to 
uphold   sale. 
11:218. 


Making  a  deed  to  husband,  where 
sale  is  made  to  wife. 
11:218. 

Permitting  widow  who  purchases 
to  pay  the  price  out  of  her  unpaid 
allowance  for  dower. 
11:312. 

Statutes  construed. 
2:246. 

2.  Purchase  by  interested  parties. 

Purchase    by    commissioner    ap- 
pointed to  make  sale. 
12:175. 

The  Judge  who  orders  a  sale  can- 
not purchase  thereat. 
3:339. 

Purchase  by  executor  or  admin* 
Istrator  at  his  own  sale. 

3:339;     4:310;     5:335;     6:351; 
7:306;    8:306;    9:288;    10:262; 
11:219;  12:174. 

Purchase  by  husband  or  wife  of 
executor  or  administrator. 
3:339;  11:219. 

Purchase   by   attorney   of  inter- 
ested party. 
11:219. 

Widow  of  decedent  may  pur- 
chase. 

11:217. 

3.  Collateral  attack  and  st<Uute  of 

limitations, 

Ck>llateral  attack  upon  sale. 
2:246;     3:338;     4:309;     5:334; 
6:350;    7:305;   8:305;   10:261. 

Sale    cannot   be    collaterally   at- 
tacked for  errors  in  a  procedure. 
4:308. 

Legislature    may    limit    time    in 
which  sale  may  be  attacked. 
2:250. 

When  right  to  attack  sale  is 
barred  by  statute  of  limitations  or 
laches. 

5:333;    8:304;    12:172. 
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EXEMPTIONS. 

See  Execution  Sales,  II;  Taxes  and 
Tax  Titles,  II. 


EXPECTANCIES. 


I.    In   general. 

II.      CJONTBACTS    AND   CONVEYANCES. 


I.     IN  GENERAL. 

Michigan  statute  defining  an  es- 
tate in  expectancy,  construed. 
5:283. 

A  mere  expectancy  may  be  taken 
away  by  the  legislature. 
3:310. 

II.  CONTRACTS  AND  CONVEY- 
ANCES. 

When   an  expectant  estate  may 
be   assigned,   conveyed,   or  incum- 
bered. 
1:523. 

Prospective   heir   cannot  release 
his  expectant  estate. 
8:259;    11:111. 

Conveyance  of  an  expectancy  by 
an  heir — ^Equitable  rights  of  the 
grantee. 

4:128-131. 

Contract   between   ancestor   and 
expectant  heirs  for  release  of  their 
interests. 
4:131. 

The  expectancy  of  an  heir  In  his 
ancestor's  estate  may  be  the  sub- 
ject of  a  contract  enforceable  in 
equity. 

5:283;  6:297. 

Necessity  of  consent  of  ancestor. 
1:507;  4:131. 

Rule    requiring   consent   of   an- 
cestor— Application,    where    ances- 
tor is  Insane. 
3:91;  6:297. 

Rule    requiring    consent   of   an- 
cestor— Sufficient,  if  ancestor  has 
knowledge  of  the  assignment  and 
makes   no  objection. 
9:238. 


Deed,   inoperative   as   a   convey- 
ance, may  be  enforced  In  equity  as 
an  executory  contract. 
8:259. 

An  heir's  deed  of  his  expectancy, 
ineffectual  as  a  conveyance,  may 
operate  as  an  estoppel. 
6:297;   10:222. 

Specific  performance. 
11:566. 


FALL  OF  BUILDINGS. 

See  Dangerous  and  defective  prem- 
ises, I,  1. 


FENCES. 


I.  In   general. 

II.  Pabtition  fences. 

III.  Fencing  hailboads. 

a.  In  general. 

b.  Constitutionality      and 

struction  of  statutes. 

1.  In  general. 

2.  Points  exempt  from  fencing. 

3.  Farm  crossings. 


con' 


I-  IN    GENERAL. 

Definition  of  a  "fence." 
10:264. 

What  Constitutes  a  fence. 
1:535;  8:312;  11:221. 

"Hedge"  as  a  fence. 
10:264. 

Liability  for  Injury  resulting 
from  negligent  construction  of 
fences. 

3:340;  4:318;  12:177. 

Liability    for    injuries    resulting 
from  a  barbed  wire  fence. 
5:340;   7:307;   9:291. 

Malicious     erection    of  fence — 

Rights    and    remedies   of  Injured 
party — Statutes  construed. 

4:313;     5:340;     7:307;  8:312; 
9:290;  12:177. 

Constitutionality    of    statute   de- 
claring fence  maliciously  erected  a 
nuisance  and  giving  a  right  of  ac- 
tion for  damages. 
10:265. 
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Duty  of  tenant  to  keep  fences  In 
repair. 
1:635. 

Ck>mmon  law  rule  as  to  liability 
of  owner  for  Injury  done  by  his 
stock   on   tbe   unenclosed   land  of 
another. 
5:340. 

Municipal  ordinance  requiring  re- 
moval of  all  fences  alon«  an  alley 
— ^Invalid   as  to   fence   outside  of 
the  public  easement. 
12:177. 

Constitutionality  of  statute  levy- 
ing tax  for  fences. 
11:222. 

Miscellaneous     statutory     proyi- 
sions. 

11:223;  12:178. 

II.     PARTITION    FENCES. 

What     constitutes     a     partition 
fence. 
5:337. 

Fence  along  line  of  public  alley 
is  not. 
1:164. 

Need  not  necessarily  be  on  di- 
riding  line. 
1:162-164. 

Hedge  fence  as  a  partition  fence. 
7:308;   10:264. 

Ownership  of  partition  fence. 
6:353;    8:307;    10:264. 

Agreements  concerning. 
11:221. 

Ldability  of  owner  foj  Injury  to 
stock  of  adjoining  owner,   resultr 
ing  from  his  failure  to  keep  the 
fence  in  repair. 
3:340. 

Removal     of    partition     fence — 
Statutes  construed. 

1:164,  535;  3:340;  5:337;  7:308. 

Miscellaneous  statutes  construed 
2:252;     3:340;     6:358;     7:808; 
8:307;  11:221. 


III.     FENCING  RAILROADS. 

a.  In  general. 

Railroad  cannot  obstruct  public 
highway  with  its  fences. 
1:534. 

The  duty  of  a  railroad  to  fence 
its  track  is  statutory. 
5:338;  7:309. 

A  receiver  operating  a  railroad 
may   be  required   to  comply  with 
statute  as  to  fencing. 
4:312. 

Conveyance  of  right  of  way  to 
railroad — Presumption     that    com- 
pensation   for    its    fencing   is    in- 
cluded in  the  consideration. 
8:309. 

Fencing  railroads  in  a  city  can- 
not be  prohibited  as  a  nuisance. 
4:312. 

Application   of  statute   to   right 
of  way  acquired  subsequent  to  its 
enactment. 
10:267. 

Liability  of  railroads  for  failure 
to  fence. 

11:225;  12:180. 

Duty  as  to  keeping  gates  closed. 
3:342;   8:311;   9:292;   10:267. 

Rule  in  Kentucky. 

3:341;    9:292. 
Agreements  concerning  fencing. 

1:534. 

An  agreement  by  a  railroad  to 
perform   its   statutory   duty   as   to 
fencing,  is  no  consideration  for  a 
contract. 
3:341. 

Agreement    by    land    owner    to 
fence    track—Statutory    rights    of 
subsequent  purchaser   without  no- 
tice, not  affected  by. 
2:251,  note. 

b.  Constitutionality    and    construo- 
tlon   of  statutes. 

1.    In  general. 

Constitutionality  of  statute  re- 
quiring railroad  companies  to  fence 
their  tracks. 

2:251  note,  253;  6:354;  10:266. 
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€k)n8titutlonalit7  of  statute  sub- 
jecting railroads,  failing  to  fence 
tlielr  tracks,  to  double  damages. 
8:308. 

Statute     requiring     fencing     of 
railroad  running  through  "enclosed 
lands" — "Enclosed  lands"  defined. 
4:312;  6:354. 

Statute  may  be  enforced  against 
lessee. 
1:534. 

Statute     requiring     railroad     to 
fence,  applies  to  a  homestead  entry. 
9:291. 

Statutory   duty    not   discharged 
by  contracting  with  another  party 
to  perform  it. 
2:251. 

Statutory     obligation     to     fence 
may   be   enforced   against  lessee. 
2:253. 

Measure  of  damages  for  failure 
to  construct  fences. 
2:253. 

Right  of  land  owner  whose  land 
has    been    condemned    to    recover 
costs  of  fencing  railroad  under  a 
statute. 
2 :  251. 

Right  of  land  owner  to  construct 
fence  and  recover  costs — Statutes 
construed. 

4:312;     6:354;     8:309;     9:291; 
10:266. 

Miscellaneous  statutes  regulating 

the  fencing  of  railroads,  construed. 

3:341;     4:312;     5:338;     6:354; 

7:309;   8:309;  9:291;   10:266; 

11:224,   225;    12:179. 


2.    Points  exempt  from  fencing. 

What  grounds  exempt  from  fenc- 
ing on  account  of  being  "depot 
grounds."  . 

4:312;     5:338;     6:354;     8:309; 
11:224;   12:179. 

Exemption  of  platted  streets  not 
yet  opened. 
9:291. 


Safety  or  convenience  does  not 
excuse    railroad    from    complying 
with  statute. 
4:312. 

No  private  interest,  convenience, 
or  inconvenience  will  relieve  rail- 
road from  complying  with  statute. 
5:338. 

Exemption  of  railroad  from  fenc- 
ing  Its    track   on    account   of   en- 
croachment '  of    the   highway. 
4:312. 

Relief  from  liability  on  account 
of — Burden  of  proof. 
1:534. 

Particular  cases. 
1:534. 

3.    Farm  croaainga. 

(Constitutionality  of  statutes  re- 
quiring railroads  to  construct  and 
maintain  farm  crossings  and  cattle 
guards. 

3:342;  4:312. 

Rights  of  land  owner  as  to  loca- 
tion  of  crossing. 
.3:342. 

ETffect  upon  land  owner's  right  to 
crossing,  of  an  award  of  damages 
upon  the  basis  that  he  has  no  such 
right. 

5:339. 

Land  owner's  statutory  right  to 
crossing,    not    lost    by    failure    to 
stipulate  for  it  in  a  grant  of  a  right 
of  way. 
8:310. 

Sufficient,  for  railroad  to  con- 
struct crossing  within  reasonable 
time. 

6:356. 

Right   of   railroad    company   to 
close  crossing,  discussed. 
2:629-632. 

Right    of    railroad    to    close    up 
underground  crossing. 
10:659. 

Right  of  railroad  to  change  loca- 
tion of  crossing. 

5:790;  8:310;  9:292. 


FBNCE^S— FIRES. 


229 


Right  of  railroad  to  change  un- 
derground   crossing    to    a'  grade 
crossing. 
9:292. 

Construction  of  statute  requiring 
company  to  procure  a  decree  per- 
mitting the  removal  of  a  crossing. 
2:632. 

Obligation    of    railroad   to   con- 
struct additional  crossings. 
4:740. 

Railroad  not  bound  to  obatmct 
opening  under  gate  occasioned  by 
wearing  down  of  the  ground. 
8:310. 

Right  given  land  owner  by  using 
opening  under  a  railroad  bridge  for 
the  prescriptive  period. 
9:292. 

Rights  of  grantee,  of  a  portion 
of  lands,  as  to  use  of  a  crossing. 
6:815. 

EfTect  of  parties  acquiescing  for 
a  long   period   in   the   right   of  a 
grantor  of  a  right  of  way  to  an 
overhead  crossing. 
10:659. 

Several  parallel  lines  of  railroad 
crossing  a  farm — ^Duty  as  to  main- 
taining gates  between  their  rights 
of  way. 
11:224. 

Rights  of  one  owning  land   en- 
tirely on  one  side  of  a  railroad. 
11:547. 

Rights  of  land  owner  subsequent- 
ly acquiring  land  upon  both  sides 
of  a  railroad  track. 
12:481. 

Measure  of  damages  for  obstruc- 
tion of  private  way,  leading  across 
a  railroad. 
11:547. 

Construction  of  particular  stipu- 
lation In  grant  of  railroad  right  of 
way,  as  to  fences. 
10:657. 

Neglect  of  Its  contractor,  no  es;- 
cuse  for  railroad  company's  failure 
to  perform  its  statutory  duty. 
2:253. 


Negligence  for   railroad   to   per- 
mit cattle  guard  to.be  overgrown 
with  weeds,  etc. 
8:310. 

Measure  of  damages  for  breach 
of    covenant    to    construct    cattle 
guards. 
10:657. 

Measure  of  damages  for  failure 
to  comply  with  statute. 
2:253. 

Massachusetts  statute  construed 
— Eiffect  of  failure  to  reserve  right 
of  crossing. 
3:675. 

Construction  of  miscellaneous 
statutes  concerning  farm  crossings 
and  cattle  guards. 

2:253;  3:342;  6:339;  6:355; 
7:309;  8:310;  9:292;  10:267; 
11:225,  547;    12:179.    ' 


FARM  CROSSINGS. 

See  Fences,  III,  b,  3. 


FARMING  ON  SHARES. 
See  Landlord  and  Tenant,  VIIL 


FEE  SIMPLE  ESTATES. 

See  Estates,  n. 


FINE. 

Execution  for  against  real  estate. 
4:304. 


FIRES. 


I.      LrlABILITT    FOB   INJT7BIE8    BY    FIBE 
IN    GENEBAL. 
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PIRBS,  I— II,  a. 


II,      tOAfOLrtt      OF      RAILBOAOS      It)B 
riBES. 

a.  In  general. 

b.  Statutes  construed. 

c.  Contributory     negligence     of 

party  injured. 
III.    Action  fob  injubies  bt  fibb. 

a.  In  general. 

b.  Parties  —   Complaint  —  De- 

fenses, 

c.  E}yidence  and  proof. 

d.  Measure  of  damages. 

e.  Costs   and   attorney's   fees. 


I. 


LIABILITY  FOR  INJURIES  BY 
FIRE  IN  GENERAL. 


As  to  when  it  is  a  tort  to  start  a 
fire. 

1:404;  11:576. 

Lriabflity  of  trespasser  starting  a 
fire. 

9:738. 

Effect  of  owner's  failure  to  ex- 
tinguish  fires. 
3:750. 

Liability  of  land  owner  for  the 
spreading  of  fire. 
3:750. 

Liability  of  one  starting  a  fire 
for  injuries  resulting  therefrom. 
10:693. 

Liability  for  injuries  resulting 
from  starting  of  fires  on  prairie 
land. 

5:816. 

Liability      of     one     negligently 
starting  a  fire  for  damages  caused 
by  the  spreading  thereof — ^Effect  of 
intervening  agencies. 
7:748,  753;    12:181. 

Liability  of  land  owner  for  fire 
negligently    started    by    one    with 
whom  he  has  contracted  to  clear 
his  land. 
6:847. 

Liability  of  gas  company  for  fire 
resulting  from  irregularity  of  pres^ 
sure. 

7:747. 


Liability  for  fire  resulting  from 
operation  of  steam  threshing  out- 
fit. 

5:816. 

Injury  by  fire  to  building  haying 
cotton   stored  therein — Storage  of 
cotton  as  the  proximate  cause. 
6:816. 

What   constitutes   negligence   in 
setting  out  fires,  as  between  con- 
tiguous land  owners. 
8:760. 

Rights  of  owner  as  to  the  pro- 
tection of  his  property  from  immi- 
nent destruction  by  fire. 
8:769. 

Destruction  of  one's  property  by 
a  "back  fire"  started  by  him  to  pro- 
tect the  property  against  a  fire 
wrongfully  started  by  another — 
Liability  of  the  latter. 
3:750. 

Starting  fire  by  sparks  from  saw 
mill — Test  for  determining  negli- 
gence. 

11:576. 

II.     LIABILITY     OF     RAILROADS 
FOR  FIRES. 

a.  In  general. 

Duty  to  guard  fires. 
11:578. 

Private  railroads. 
11:578. 

Constitutionality    of    statute    re- 
quiring use  of  spark  arresters. 
^:764. 

As  to  when  it  is  a  tort  for  a  rail- 
road company  to  start  a  fire  upon 
its  right  of  way. 
1 :  404. 

Liability  of  railroad  for  damages 
resulting  from  the  spreading  of 
fire  started  by  it. 

2:692;     5:812;     7:748;     8:763; 
9:748;  11:576;  12:183. 

Permitting  combustible  material 
to  accumulate  on  a  right  of  way  as 
affecting  liability  of  railroad. 

3:750;     5:812;     6:841;     7:748; 
8:763;   10:694;    12:186. 
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Duty  to  keep  right  of  way  free 
from  combustibles  not  excused  by 
leasing  to  another. 
11:578. 

Duty  of  railroad  as  to  selection 
and  use  of  devices  to  prevent  lire. 
5:812;    8:766;    9:740;    10:696; 
11:580,  581;  12:185. 

Eiffect  of  equipment   to   prevent 
fire  upon  liability. 

7:748;    8:763,   764;    12:185. 

Failure  of  railroad  to  use  anthra- 
cite coal,  not  of  itself  negligence. 
10:694. 

Injunction  against  use  of  engine 
which  probably  will  start  fires. 
12:185. 

Running  train  at  excessive  speed 
as    affecting   liability    of    railroad 
for  fire. 
9:740. 

Liability   for   damages    done   by 
unavoidable  and  accidental  escape 
of 'fire  from  an  engine. 
5:812. 

Statutory  regulations  as  to  pre- 
cautions as  a  limit  of  the  duty  of  a 
railroad. 
6:841. 

Liability  of  railroad  for  injuries 
resulting  from  fire  kept  by  a  con- 
tractor in  one  of  its  cars  used  for 
cooking   purposes. 
6:841. 

Liability     of     railroad     for     fire 
caused   by  defective   engines  used 
by  a  third  party  on  its  tracks. 
11:578. 

Effect  of  stipulation  by  lessee  of 
railroad    land,    exempting    it    from 
liability    for    injury    to    buildings 
thereon  by  fire. 
11:576. 

Presumption  of  negligence  aris- 
ing from  proof  of  starting  of  fire 
by  a  railroad. 

8:763;  9:740;   10:694;   11:581. ' 
4:760;     5:812;     6:841;     7:748;  i 


Particular  cases  illustrating  lia- 
bility of  railway  companies  for  in- 
juries by  fire. 
3:750. 

b.  Statutes  construed. 

Constitutionality  of  statute  mak- 
ing  railroad   liable   for   "all   dam- 
ages sustained  by  fire  originating 
from  operating  their  road." 
7:748. 

Constitutionality  and  construc- 
tion of  statute  making  railroad  lia- 
ble for  injuries  to  property  by  fire 
started  by  its  locomotives  without 
proof  of  negligence  and  givhig 
them  an  insurable  interest  in  an 
adjacent   property. 

3:750;  7:747;  8:761,  764. 

Property  "along  the  route"  of  a 
railroad   defined. 
4:760. 

Liability  of  railroads  for  destruc- 
tion of  property  by  fire — Statutes 
construed. 

2:692;  3:750;  4:760;  5:812; 
7:748;  8:764;  10:694;  11:578; 
12:183. 

Massachusetts  statute  construed 
— ^Action  against  receiver  of  rail- 
road. 

6:842. 

c.  Contributory  negligence  of  party 

Injured. 

Failure  to  guard  property. 
5:811;    7:747;   8:762. 

Leaving  door  or  window  of  build- 
ing open. 

7:747;   11:579;    12:184. 

Leaving  hay  lying  in  windrows 
upon  land. 
5:811. 

Permitting  leaves  to  accumulate 
on  roof. 
6:840. 

Failure  to  cover  cotton  left  near 
railroad    track. 
9:739;   11:579. 

Failure  to  maintain  water  appli- 
ances in  manufacturing  plant. 
10:695. 
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FIRBS«  III, 


Failure  to  keep  land  free  from 
combustible  material; 
7:747;  8:761;  9:739. 

Storing  combustible  material  in 
building  near  railroad  track. 

7 :  747. 

Degree  of  care  required  of  one 
who   has   placed   a  building  on  a 
railroad  right  of  way  for  his  own 
accommodation. 
8:769., 

Duty  of  plaintiff  to  show  want  of 
contributory   negligence. 

6:840;    7:747.  i 

Both  parties  guilty  of  negligence 

court  will  not  compare  degrees  of 
negligence. 
4:760. 

Contributory     negligence     as     a 
defense   where   statute  makes  lia- 
bility of  the  railroad  absolute. 
8:761;    9:739. 

As  to  what  contributory  negli- 
gence of  plaintiff  will  relieve  rail- 
road from  liability — General  princi- 
ples and  particular  cases. 

4:760;  5:811;  6:840;  7:747; 
8:761,  762;  9:739;  10:695; 
11:579;    12:184. 

III.     ACTION    FOR    INJURIES   BY 

FIRE. 

a.     In  general. 

Sufficiency  of  title  to  maintain 
the  action. 

4:762;    6:847. 

Destruction   of  property  in   pos- 
session   of    a    lessee— Right    of    a 
lessee  to  maintain  action. 
7:753. 

Incumbrance      upon      destroyed 
property  does   not   affect   right   of 
action. 
7:753. 

Action  bv  owner  of  crops  grown 
on  land  held  adversely. 
11:. 576. 

Neoessitv  of  showing  negligence 
of  defendant. 
6:847. 


Common    law    right    of    action 
based  upon  negligence  not  affected 
by  statute   creating  liability   inde- 
pendent of  negligence. 
4:762. 

Negligent  destruction  of  insured 
property  by  fire  by  third  party — 
Eights  of  parties. 

5:810;     6:839;     7:746;     8:760; 
10:692;   12:270. 

Applicability  of  instructions  to 
jury — General  principles  and  par- 
ticular cases. 

4:762;      5:815;       7:750.      751; 
8:766;         9:741;  10:699; 

11:576;  12:181,  185. 

b.  Parties — Complaint — Defehsea. 

As  to  who  are  necessary  parties. 
5:814. 

Sufficiency  of  complaint — Gener- 
al principles  and  particular  cases. 
4:762;     5:814;     6:843;     7:750; 
8:765;         10:697;         11:578; 
12:186. 

Amendment  of  complaint. 
5:814. 

Exercise  of  care  to  quench  a  fire 
as  a  defense. 
5:812. 

Fire  wrongfully  started — "So  de- 
fense to  show  that  it  burned  across 
the  lands  of  other  persons  before 
reaching   plaintiff's    property, 
1 :  405. 

Ordinary  wind,  not  an  independ- 
ent intervening  agency  which  will 
constitute   defense. 
1 :  406. 

Statute  of  limitations. 
8:765. 

c.  Evidence  and  proof. 

Burden  of  proof. 

4:762;     5:812;     8:673;     9:740; 
•     11: 581;. 12: 186. 

Burden  of  proof  where  statute 
makes  the  starting  of  fire  by  loco- 
motive prima  facie  evidence  of  neg- 
ligence. 

7:751;   11:581. 
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Proof  of  starting  fire  by  cir- 
cumstantial  evidence. 

5:816;  6:846;  7:761;  8:766; 
9:741;  10:698;  11:681. 

Admissibility  of  evidence  allow- 
ing starting  of  other  fires. 

4:762;  6:846;  7:751,  762; 
8:767;  9:741;  10:699; 
11:581;   12:186. 

Declarations  of  officers  and  em- 
ployees of  railroad. 
5:815;    6:846. 

Admissibility  of  evidence  as  to 
value  of  property  destroyed. 
6:815;   6:846;   7:761. 

Opinions  of  witnesses  as  to  value 
of  land. 
5:816. 

Admissibility  of  evidence  to  de- 
termine amount  of  hay  destroyed. 
5:816. 

Evidence  of  the  value  of  the  pre- 
vious product  of  an  orchard. 
6:846;  10:699. 

Municipal    ordinance    regulating 
speed  of  railroad  trains. 
7:751. 

Accumulation  of  combustible  ma- 
terial  on   right-of-way.  , 
10:699. 

State  of  the  weather. 
10:699. 

ESdstence  of  fire  not  presumption 
of  negligence. 
11:576. 

Presumption  from  fact  that 
burned  territory  is  adjacent  to  rail- 
road. 

4 :  762. 

Presumption  of  negligence  from 
the  starting  of  a  fire  by  a  railroad 
— Sufficiency  of  evidence  to  rebut. 
7:751;   10:699.         ^  • 

Discovery  of  fire  soon  after  pass- 
ing of  locomotive. 
7:752. 
Subsequent   conduct    of   locomo- 
tive  claimed   to   have   started  the 
fire. 

7:751. 


cnanges     made     by     defendant 
since  fire. 
11:576. 

Subsequent  precautions  by   rail- 
road company  against  fire. 
8:766. 

Evidence    as   to   the    customary 
climatic  conditions  of  a  locality. 
8:766. 

Injufy  to  lands  held  for  rental 
purposes — Admissibility      of      evi- 
dence of  rental  value. 
8 :  766. 

Proof  need  not  show  commission 
of  the  injury   on   precise   day   al- 
leged. 
9 :  741. 

Evidence  must  show  more  than 
a    mere    possibility   or    conjecture 
that  defendant  started  the  fire. 
9:741;    10:699. 

Proof  required  of  plaintiff  where 
it    is    not    shown    that    defendant 
started  the  fire. 
5:812. 

Inference  arising  from  one  sleep- 
ing in  a  barn  with  a  lighted  pipe 
In  his  mouth. 
7:753. 

Payment  by  defendant  to  others 
for  losses  arising  from  same  fire. 
4 : 762. 

Proof  required  of  defendant  when 
negligence  in  the  management  of 
its  locomotive  caused  the  fire. 
4 :  762. 

Negligence  of  railroad  must  be 
proved. 
11:678. 

Particular  cases  as  to  admissibil- 
ity and  sufficiency  of  evidence. 
4:762:    5:812,   815;    6:841,   846; 
7:751;  8:766;  9:741;  10:699; 
11:577,  581;  12:186. 

d.  Measure  of  damages. 

Allowance  of  interest. 

4:762:    5:813. 
Exemplary  damages. 

4:763. 
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Destruction     of     personal     proih 
erty. 

5:813. 

Injury  to  land. 

5:813;  6:845;  9:742. 

Injury  to  or  destruction  of  tim- 
ber. 

3:750;    4:763;    8:768;    10:697; 
12:182. 

Injury  or  destruction  of  an  or- 
chard. 

4:763;     5:813;     6:845;     9:742; 
10:697;   12:182.      . 

Destruction  of  ornamental  trees. 
5:813. 

Destruction  of  building. 
4:763;    5:813;    7:749. 

Destruction  of  a  perennial  crop. 
4:763. 

Destruction   of  hay   or  meadow. 
5:813;    8:768;    10:697;    11:577. 

Burning  of  grass  and  consequent 
injury  to   land. 
3:750. 

Rule   where   market   value   does 
not  afford  full  indemnity. 
6:845. 

Destruction  of  factory  or  place 
of  business — Recovery  of  gains 
prevented. 

7:749;  12:182. 

Recovery  for  personal  injury  re- 
sulting to  plaintiff  from  her  effort 
to  extinguish  fire. 
11:576. 

California  statute  construed — ^Re- 
covery of  penal  damages. 
12:182. 


e.  Costs  and  attorney's  fees. 

As  to  when  judgment  for  plain 
tiff  carries  costs. 
6:844. 

Right  to  recover  attorney's  fees. 
4:762,  763;    5:813;    6:844. 


FISH  AND  GAME. 


Rights    of    riparian    owners. 
Waters. 


See 


Rights  of  non-residents. 

11 :  226. 
Statutes  regulating. 

12:187,  188. 
Private  ponds. 

12:187. 


FIXTURES. 


I.    What  are  fixtubes. 

a.  In  general — Definitions,  etc. 

b.  Articles  held  to  be  fixtures. 

c.  Articles    held    not    to   be    fix- 

tures. 

d.  Buildings. 

e.  Furniture    and    appliances. 

1.  In  general. 

2.  Articles  held  to  be  fixtures. 

3.  Articles  held  not  to  be  fix- 

tures. 

f.  Machinery. 

1.  In  general. 

2.  Machinery  held  to  be. 

3.  Machinery  held  not  to  be. 
Between  mortgagob  akd  mobt- 

GAGEE. 

a.  In  general. 

b.  Articles  held   to  be  fixtures. 

I   c.  Articles    held   not   to   be   fix- 
tures. 
III.    Between    landijobd    and   ten- 
ant. 

a.  In  general. 

b.  Trade  fixtures. 

c.  Removal   of  fixtures. 


II. 


I.     WHAT  ARE  FIXTURES. 

a.  In   general — Definitions,   etc. 

Definition   of  fixtures   and   rules 
and    tests    for    determining    what 
constitutes  a  fixture. 
,     1:171;     3:343;     4:314;     8:316; 
9:294;.  12:189. 

Intention  of  party  making  the 
annexation  as  an  element  in  de- 
termining what  constitutes  a  fix- 
ture. 

1:167;     2:254;      3:843;     4:314, 
317;   8:316. 
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Annexation  to  realty,  necessary. 
3:343;   4:314. 

Manner  of  anuexation  immaterial 
where   character    of   the   thing   is 
fixed  by  agreement. 
2:254. 

What  constitutes  a  legal  seyer 
ance  of  fixtures. 
7:310. 

Reannexation  by   vendee  of  fix- 
tures constructively  severed. 
9:297. 

Effect  of  reservation  of  title  to, 

or    chattel    mortgage   on    personal 

property  attached  to  real  estate,  in 

order  to  secure  purchase  price. 

1:175;     3:343;     4:318;     5:341; 

6:356;    7:311;    8:317;    9:295; 

10:268;    11:231;    12:194. 

Water  pipes  forming  part  of  a 
waterworks  system. 
10:269,  273. 

b.  Articles  held  to  be  fixtures. 

Boiler   and    engine   used   to   op- 
erate a  saw  mill,  but  placed  in  a 
sded  outside  the  main  building. 
1:173. 

Building  material  ready  for  use 
In   a   building  in   process   of   con- 
struction. 
11:111. 

Track  scale  used   in  connection 
with  an  elevator. 
1:171. 

Ice   in   an   ice-house,   in   connec- 
tion with  a  hotel. 
2:254. 

Large    casks    used    for    brewing 
purposes. 

3:343;   12:194. 

Ornamental  monument  erecfted  by 
a  cemetery  company. 
3:345. 

Nursery  stock. 
10:274. 

Store  fixtures  placed  in  a  build- 
ing by  the  owner  at  the  time  of 
its  erection. 
10:273. 


Gas   logs,  chandeliers,  and  win- 
dow screens  attached  to  premises. 
11:229. 

Fences    permanently    affixed    to 
land. 

5:341. 

Rails  in  a  fence. 
1:172. 

Log  and  brush  fence  on  govern- 
ment land. 
10:271. 

0.  Articles  held  not  to  be  fixtures. 

A  fence  is  not  necessarily  a  fix- 
ture. 

8:316. 

Rails   piled   upon   the   land. 
•    2:254.' 

Fence  enclosing  public  lands. 
8:316. 

Pump  and  boiler  placed  by  rail- 
road on  land  by  mistake. 
1:171. 

Telephone  posts  and  wires  placed 
along  a  highway  under  municipal 
license  are  treated  as  chattels  as- 
between  debtor  and  creditor. 
9:293. 

A     portable     sectional     dancing 
floor. 

11:227. 

d.  Buildings. 

Building  presumed  to  be  real  es- 
tate. 

8:316. 

Buildings  pass  as  fixtures  unless 
reserved. 
2:254. 

Buildings  erected  by  one  in  pos- 
session of  real  estate  under  a  con- 
tract of  purchase  are  fixtures. 
1:169-170. 

House    built    upon    land    of    an- 
other without  permission. 
1:171. 

Building    erected    under    circum- 
stances indicating  a  mutual  inten- 
tion of  a  right  to  remove,  not  a 
fixture. 
2:256. 
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A    building  Temoved    from    the 
land  of  another  to  redress  a  wrong, 
treated  as  personalty. 
2:259. 

Building      wrongfully      removed 
from  lot  Into  public  street  becomes 
personal  property. 
3:343. 

Building    erected    under    agree- 
ment that  it  shall  be  the  personal 
property  of  the  builder. 
3:343;    10:269;    11:228. 

Buildings  erected  by  permission 
or  license  of  the  owner. 
3:345;    7:310. 

House  erected  by  vendee  in  pgs- 
session   under   a   contract  of   pur- 
chase. 
3:345. 

Buildings  erected  by  one,  pend- 
ing a  determination  of  his  title  to 
the  land. 
6:357. 

House  erected  through  a  mistake. 
7 :  310. 

Buildings  erected  under  contract 
with  vendee  in  possession  permit- 
ting  builder   to   remove    them. 
7:312. 


Greenhouse 
paratus. 
9:296. 


and     heating     ap- 


Hotel  building. 
10:269. 

Replevin  by  vendor  for  building 
wrongfully  removed  by  his  vendee. 
10:273. 

A  cupola  and  crane  built  into  a 
building. 
11:228. 

Sa^e  of  laundry  attached  to  land, 
as  a  severance. 
12:191. 

Debris  of  destroyed  buildings. 
10:270. 


e.  Furniture   and   appliances. 

1.    In  general. 

Telephone    line    and    box    in    a 
home. 

10:269. 

Chandeliers    and   brackets   in    a 
dwelling  house. 
8:316;  11:229. 

What   constitutes   fixtures   in    a 
theater. 

3:344;   10:269;  11:227. 

Mirrors. 

1:172;  11:229;  12:192. 

What  passes  as  fixtures  in  con- 
nection with  a  building  used  for  a 
saloon  and  grocery  businees. 
6:356. 

2.    Articles  held  to  l>e  fixtures. 

Portable  furnace  in  a  house. 
1:172. 

Gas  and  water  pipes. 
1:172. 

Furniture  built  into  a  house. 

1:172. 

A  heater  and  range  placed  in  a 
building  by  the  owner,  as  a  part 
thereof. 
5:341. 

Water  closets  In  a  building. 
10:269. 

Furnace    and    boiler    to    supply 
house  with  hot  water. 
10:272. 

3.    Articles  held  not  to  he  fixtures. 

Gas  fixtures. 
1:172. 

Mirfors  screwed  to  the  wfdl. 
1:172;   11:229. 

Radiators  and  valves  for  heating 
purposes. 
3:343. 

Stock  mantels  sold  separat^y  and 
adapted  to  any  kind  of  a  house. 
7:310. 
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Bath  tub  reeting  ttpon  legs. 
7:310. 

Hot  water  heater. 
7:310. 

f.     Machinery. 

1.    In  general. 

What  annexation  of  machinery, 
neceesary  to  give  it  the  character 
of  a  fixture. 

4:318;     5:341;     7:310;     9:294; 
10:272;  11:227;  12:190. 

When  machinery  will  be  treated 
as  a  fixture  between  mortgagor  and 
mortssuiree 

4:317;'    6:341;     6:358;     8:316; 
9:297;  11:231;  12:190. 

Machinery  passing  under  convey- 
ance of  a  saw  mill  site. 
6:357. 

Machinery  in  a  cotton  or  woolen 
miU. 

1:166-168;  12:190. 

Machinery      supplying      motive 
power  usually  held  to  be  a  fixture. 
1:172. 

B^tenlng  machinery  to  a  bund- 
ling does  not  necessarily  make  It  a 
fixture. 
1:172. 

What   machinery   passes   as    fix- 
tures in  connection  with  a  brewery. 
5:341. 

'    Proof  of  oral  contract  that  mar 
chlnery  belonged  to  third  party. 
11 : 227. 

2.    Machinery  held  to  he. 

Machinery  placed  In  a  mill. 
1:172. 

Carding  machine. 
1:172. 

Railroad   spike  machines  placed 
in  a  rolling  mill. 
2:254. 

Engines  used  to  funvish  power  to 
tenants. 
3:343. 


Electric  light  fixtures  In  a  hotel. 
9:297. 

Dynamo  and  appurtenant  machin- 
ery in  an  electric  light  plant 
8:316. 

A  marine  boiler  forming  part  of 
a  brick-kiln. 
9:294. 

Wagon  scales. 
9:294; 

Boiler  and  engine  in  a  mill. 
6:358. 

Saw  mill  erected  with  intention 
to  be  i>ermanent. 
7:312. 

An  artificial  Ice  plant 
11:227. 

Particular  cases. 
3:343. 

3.    Machinery  held  not  to  he. 

Machinery  not  a'  i)ermanent  im- 
provement. 
1 :  172. 

Saw  and  grist  mills. 
1:172. 

Boilers  and  engines. 

1:172. 

Ice  houses. 
1:172. 

* 

Derrick  In  a  stone  quarry. 
3:343. 

A  hop  press. 
10:272. 

Machinery  pAaced  in  a  building 
by  a  mere  licensee  for  mining  pur- 
poses. 

4:318. 

Reservation  in  the  conveyance  of 
a   factory   of  a  water  wheel   and 
shaft  makes  them  chattels. 
7:312. 

li-     BETWEEN       MORTQAQOR 
AND   MORTQAQEE. 

a.  In  general. 

What   mortgagee  must   show   to 
entitle  him  to  hold  chattel  as  fix- 
tures. 
1:175. 
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Mortgagee  may  sell  fixtures  atp 
tached  after  the  mortgage. 
1:573. 

Exemption  of  trade  fixtures  by 
agreement  of  parties. 
10:274. 

What  passes  as  fixtures  under  a 
mortgage  of  a  laundry. 
10:274. 

Right  of  mortgagee  to  maintain 
replevin  for  fixtures. 

10:274. 

What  passes  as  fixtures  under  a 
mortage  of  an  opera  house. 
3:344. 

Mortgage    of    leasehold— Passing 
of  fixtures. 
3:344. 

Mortgage  includes  ail  things  con- 
stituting realty  when  it  was  exe- 
cuted. 
3:344. 

Mortgage  extends  to  fixtures  an- 
nexed to  land  after  its  execution. 
6:357;  7:313. 

Rights  of  purchaser  of  fixtures 
from  mortgagor. 
9:297. 

b.  Articles  held  to  be  fixtures. 

M!acfhinery  in  a  cotton  mill. 
1:166-168. 

Temx)orary  office  building  resting 
on  wooden  blocks. 
1:175. 

Vises,  lathes,   pullies,  belts  and 
shafting  placed  in  a  foundry. 
1:175. 

Additional  machinery  in  the  na- 
ture of  fixtures  subsequently  placed 
in  mortgaged'  building. 
1:175. 

Machinery  used  in  the  operation 
of  a  planing  mill  or  saw  mill. 
2:257;  12:194. 

Buildings  erected  by  mortgagor, 
unless  mortgagee  agrees  to  treat 
th^m  as  personalty. 
2:257. 


A   "bar"   fastenec^  by   nails  and 
screws   in   a   building   used   as   a 
saloon. 
2:257. 

Erections  or  additions  put  upon 
mortgaged  real  estate. 
4:317;  11:231. 

Electric  bell  system  of  a  hotel. 
4:317. 

Steam  radiators. 
4:317. 

Nursery  stock. 
10:274. 

Warehouse  placed  upon  land  by 
tenant  with  right  of  removal  passes 
by  a  mortgage  of  his  interests. 
8:318. 

Hot  water  heating  apparatus. 
11:231. 

Storage  tanks  in  a  brewery. 
3:343;  12:194. 

c  Articles  held  not  to  be  fixtures. 

Gas  fixtures. 
4:317. 

A  portable  kitchen  range  in  an 
apartment  house. 
10:274. 

Building    erected    under    agree* 
ment  of  mortgagor  giving  right  of 
removal. 
7:313. 

Oas  and  electric  light  fixturea 
8:318. 

Curtains,  window  screens,  screen 
doors,  sideboard  and  a  hot  water 
tank. 

8:318. 

Apparatus  for  artificial  refrigera- 
tlon. 

8:318. 

Machinery    subsequently    placed 
on  premises  by  tenant. 
5:342. 

Doors,     mantels,     casln^i,     etc., 
ordered  for  the  purpose  of  being 
used  in  a  house,  but  never  attached. 
11:229. 
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III.     BETWEEN   LANDLORD  AND 
TENANT. 

a.  In  general. 

Right  ot  looaoo  to  remove  build- 
ings. 

2:255,      256;      7:313;      8:319; 
9:298;  11:230;  12:19L 

Stmcturee  erected   hy  leeeee   In 
pursuance  of  an  agreement  in  his 
lease  to  do  so. 
8:319. 

Mortgagee   of   tenant   has   same 
rights  as  tenant 
3:344;  12:193. 

Effect  to  contract  giving  tenant 
right  to  remove. 

4:315;   7:313;   8:319. 

Effect  of  tenant  supplanting  flx- 
turee  with  better  fixtures. 
4:315;  9:298. 

Addition  to  a  building  by  a  les- 
see held  to  be  a  fixture. 
6:359;  11:228. 

Machinery   otherwise  treated  as 
realty  may  become  personalty  by 
agreement. 
6:359. 

An  attaching  creditor  of  tenant 
has  no  greater  ric^ts  as  to  fixtures 
than  the  tenant. 
9:298. 

Right   of   lessee   to   remove  do- 
mestic or  ornamental  fixtures  at* 
tached  to  a  dwelling  house. 
10:276. 

Right  of   tenant   at   will   to   re- 
move   water    closets   placed   in   a 
building. 
10:276. 

Com    crib    erected    by   a    farm 
lessee. 

10:275. 

A  blacksmith  shop  moved  on  to 
a  farm. 
10:269. 

Grain  elevator  built  by  a  lessee. 
3:346. 


Mining  machinery. 
6:358;  11:227. 

Casing  of  an  oil  well. 
12:190. 

Game  keeper's  house  and  stab)«- 
12:193. 

Furnace  placed  in  a  building  b.^ 
lessee. 
12:193. 


b.  Trade  fixtures. 

Intention  of  parties  a  determin 
Ing  factor. 
1:174. 

Trade  fixtures,  defined. 
9:298. 

Machinery  as  a  trade  fixture 
9:298;   10:275. 

Lumber  yard  office. 

4:315. 

• 

Building    erected    for    a    livery 
stable  with  permission  to  remove 
4:315. 

'  A  tHe  fioor  laid  by  a  tenant  in 
a  building  for  his  own  conven 
ience. 

6:359. 

A  cotton  gin. 
6:359. 

Equipment  in  a  saloon  held  to  be 
6:359. 

•  Scenic  railway. 
8:319. 

Trade  fixtures  for  a  store  room 
8:319. 

Ovens,    engines    and    a    boile 
necessary   for  the   operation  of   t 
bakery. 
10:275. 

Heating    plant    placed   in    build 
ing  by  a  tenant. 
6:359. 

Hotel  and  eating  house  erecteo 
by  lessee  of  a  railroad  company 
3:345. 
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c.  Removal    of  fixtures. 

Right    to    remove    contlnueB   as 
Long  as  tenant  is  in  possession. 
1:174. 

Right  to  remove  must  be  exer- 
cised while  tenant  i»  in  possession- 
2:256. 

Rights  of  tenant  as  to  removal 
of  fixtures. 
3:344. 

l^ght  of  removal  must  be  exer- 
cised  within   reasonable  time. 
4:315. 

What    constitutes    a    reasonable 
time  for  the  removal  of  fixtures. 
9:298;  11:230. 

Tenant    entitled    to    reasonable 
time  to  remove  fixtures. 
6:359. 

Right    to    remove    expires    with 
the  tenancy. 
9:298. 

Right   to    remove    improvements 
as  against  subsequent  lessee. 
10:275. 

Removal    of    fixtures    upon    for- 
feiture of  gas  lease. 
12:193. 

Right  to  remove  after  expiration 
of  original  lease,  where  the  lease 
is  renewed. 
11 : 230. 

Effect  of  taking  new  lease  or 
renewal  of  the  lease  upon  right  of 
tenant  to  remove  fixtures. 

4:315;     5:342;     6:360;     7:313; 
8:320;  10:277. 

Construction  of  particular  leases. 
6:359;   10:275. 

California  statute  construed. 
1:174;  3:345. 


FORCIBLE  ENTRY  AND 
DETAINER. 


I.  Natube  and  elements  of  fobo- 

IBLE    DETAINEB. 

II.  When  the  action  wiLL  lie. 

a.  In   general. 

b.  Who    may    maintain    the    ac- 

tion. 

1.  In  general 

2.  Title    or    interest    required. 

III.      PaOCEDUBE. 

a.  In    general, 
b  Complaint. 

c.  Defenses. 

1.  Sufficient    defenses. 

2.  Insufficient   defenses. 

d.  Measure  of  damages. 


FORECLOSURE. 


See   Mechanic's   Liens,   IX;    Mort- 
gages, IX-XI. 


|.  .  NATURE  AND  ECEMENT8  OF 
FORCIBLE   ENTRY. 

History  and  nature  of  the  action. 

9:299;    12:195. 
As  to  what  constitutes  a  forcible 
entry,  discussed. 

2 :  260-264. 

Elntry  by  owner  of  land  to  eject 
one   peaceably    but   unlawfully    in 
possession. 
1:176,  177. 
Peaceable  enforcement  by  a  land- 
lord of  his  lawful  right  of  entry, 
not  a  forcible  entry. 
2:260-264. 
Degree   of  force  necessary. 

8:321. 
Forcibly   taking  possession  over 
objection  of  agent  of  one  In  pos- 
session. 
12:195. 
Taking  peaceable  possession  un- 
der  a   contract   of   purchase   with 
the  actual  occupant  and  party  hold- 
ing the  legal  title. 
7:314. 
Procuring  possession  through  ar- 
rest or  threats  of  arrest  of  occu- 
pant. 

3:346;  5:343; 

Entry  during  temporary  absence 
of  the  owner  or  tenant. 

7:314;    8:321;    10:283;    12:195. 

Breaking  and  entering  an  unoc- 
cupied house. 
6:361. 
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One   taking  possession  under  a 
mandatory    injunction    erroneously 
issued. 
10:279. 

A  quasi  public  corporation  hold- 
ing over  as  a  lessee  may  be  sub- 
jected to  the  action. 
10:279. 


li.     WHEN    THE    ACTION    WILL 

LIE. 

a.  In  general. 

Rights  of   landlord   against   ten- 
ant wrongfully  continuing  in  pos- 
session. 
3:440. 

Right  of  landlord  to  eject  tenant 
haying  merely  the  rights  of  a  tres- 
passer. 
3:348. 

When  action  will  lie  between 
landlord  and  tenant. 

1:550;  2:343;  5:344;  12:195, 
197. 

To  recover  possession  of  a  tram- 
way. 

2:264. 

Rights  acquired  by  one  entitled 
to  possession,  peaceably  acquiring 
possession. 

5:343;  6:361. 

As  to  when  the  action  will  lie- 
General  principles  and  .  statutes 
construed. 

1:177;  2:264;  3:346;  4:319; 
5:343;  6:361;  7:314;  8:321; 
9:300;  10:279;  11:232,  237; 
12:195. 

b-  Who   may   nnalntain  the  aetlon. 

1.    In  generta. 

Action  not  maintainable  by  one 
who  has  a  right  to  a  writ  oC  as- 
sistance in  another  action. 
8:322. 

Rights  of  executor  to  maintain 
action. 
4:319. 


Peaceable       occupant      without 
(right,   who   has    been   ousted    by 
force,  may  maintain  action. 
5:344;   6:362;   8:321. 

A  widow  having  an  unassigned 
dower  right  cannot  maintain  ac- 
tion. 

10:279. 

When  married  woman  may  main- 
tain  action. 
10:279. 

Corporation     may     invoke     the 
I  remedy. 
9:301. 

Owner  of  premises,  occupied  by 
an  .agent  who  has  agreed  to  look 
after  them. 
3:347. 

Vendor  and  vendee. 
12:196. 

Heirs  of  decedent. 
2:265. 

Purchaser  at  execution  or  judi- 
cial sale  may  maintain  the  action. 
5:344;  7:315. 

Administrator    who    has    never 
been  in  possession,  against  tenant 
accepting  lease  from  him. 
2:265. 

2.     Title  of  iwtereBt  required. 

Title  and  possession  sufficient  to 
maintain  action. 

2:265;    5:344;   11:232;   12:195. 

Possessory      right      sufficient 
against  a  mere  trespasser. 
6:362. 

A  previous  constructive  posses- 
sion, not  sufficient. 
.  4:319. 

Present  right  of  possession  neces- 
sary. 

5:344. 

Actual    residence    on    premises, 
not  necessary. 
8:322;  9:301. 

One  holding  under  deed  Intended 
as  a  mortgage. 
7:315. 
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Subsequent  lessee  may  prosecute 
action    against    tenant    wrongfully 
holding  over. 
8:322. 

Statutes  construed. 
6:362;   7:315;   9:301. 

III.     PROCEDURE. 

a.  In  general. 

What  plaintiff   must  proye   and 
degree  of  evidence. 
8:323. 

Proof  of  title  not  required. 
2:265. 

The  present  right  to  possession, 
the  only  question  for  adjudication. 
3:348;  9:303;  10:283. 

Trial  of  the  question  of  owner- 
ship and  title. 

2:265;  3:347,348;  4:320;  5:345; 
6:365;  7:316;  8:324;  9:303; 
10:283;    11:237;    12:195. 

A  lease   cannot  be   reformed  In 
the  action. 
3:347. 

What  may  be  tried  in  the  action. 
3:347. 

Judgment     against     tenant     not 
void    for    failure   of    complaint    to 
show  termination  of  lease. 
4:320. 

Judgment  of  restitution  in  sum- 
mary proceedings  to  recover  pos- 
session  of   lands — ^Bffect  of  aban- 
donment of  premises  after  appeal. 
2:188. 

Effect  of  judgment  of  eviction. 
11:322. 

Summary  proceedings  to  dispos- 
sess tenant. 
11:322. 

When  action  Is  not  abated  on  ac- 
count of  Infancy  of  some  of  the 
plaintiffs. 
6:365. 

Restoration  on  payment  of  rent 
11 :  234. 


Amendments. . 
11:236. 

Appeal. 
11:236. 

Description  of  land  In  summons. 
11:236. 

Supersedeas  bond. 
12:197. 

Counter-claim  or  cross-complaint. 
2:265;  3:347;  9:302. 

Pleadings  and  variance. 
12:197.  ^ 

Evidence   admissible   in   the   ac- 
tion. 

5:345;   8:323;   9:303. 

Statute  giving  plaintiff  right  to 
writ  of  restitution  before  judgment 
upon  his  giving  bond,  Is  constitu- 
tional. 
7:317. 

Miscellaneous  notes  and  miscel- 
laneous  statutes   construed. 

3:348;  4:320;  5:345;  6:365; 
7:317;  8:324;  9:303;  10:283; 
11:236,   237;    12:197. 

b-  Complaint. 

Sufficient  for  complaint  to  follow 
language  of  the  statute. 

6:363;     10:281;    11:235. 

Necessary    allegations    in    com- 
plaint against  tenant. 
3:347;  8:323;  10:281. 

Sufficiency     of     description     of 
premises. 

4:320;   10:280,  281. 

Not  necessary  to  allege  manner 
of  serving  notice. 
4:320. 

Verification    must    be    by    oom-f 
plainant. 
10:281. 


Waiver    of    objection     to 
plaint. 
6:363. 

Sufficiency    of    particular 
plaints. 

3:347;  7:316;  11:235. 


com- 


com- 
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c  Defenses. 

1.  Sufficient  defences. 

Sufficiency    of    plea    of    former 
Jeopardy  in  a  criminal  prosecution. 
7:316. 

(Covenant  in  lease  giving  defend- 
ant right  of  renewal. 
9:302. 

Fraud  and  undue  influence  in  ob- 
taining deeds. 
11:233. 

Holding    under    lease   from    the 
owner. 
12:196. 

Plaintiff's    bringing    action    for 
rent,  during  pendency  of  the  pro- 
ceedings. 
12:196. 

2.    ln9!ULlltcient    aefen$e» 

The    fact    that    defendant    was 
legally  entitled  to  possession. 
1:588. 

Absolute  deed  cannot  be  shown 
a  mortgage,  as  a  defense. 
11:512. 

Tenant  cannot  defeat  by  sublet- 
ting premises. 
2:265. 

Landlord's  failure  to  repair. 
4:320. 

Breach  of  lessor's  contract  to  re- 
pair. 

3:347;  6:364. 

Forfeiture  of  landlord's  title  for 
non-payment  of  taxes. 
3:347. 

Outstanding  title. 
3:347. 

Attornment    by    tenant    to    pur- 
chaser of  the  property  at  foreclos- 
ure sale. 
4:320. 

Pendency  of  prior  injunction  suit 
between  same  parties. 
6:364. 


The  fact  that  defendant's  hold- 
ing is  in  the  capacity  of  agent. 
6:364. 

Ekiuitable  right  of  defendant  as 
mortgagor  to  redeem. 
6:364. 

Equitable   grounds   for   avoiding 
plaintiff  8  deed. 
7:316. 

Prior  erroneous  action  of  eject- 
ment by  lessor. 
7:316. 

Equitable  defense. 
8:323. 

The  fact  that  a  corporation  un- 
der which  defendant  holds  acquired 
its  property  in  violation  of  a  stat- 
ute. 

9:302. 

Right  of  lessee  to  a  renewal,  the 
request  for  which  has  been  refused. 
10:282. 

Failure    of    landlord    to    comply 
with  stipulation  in  lease  as  to  pur- 
chase of  tenant's  furniture. 
10:282. 

Option    in    lease    giving    lessor 
right  to  purchase  property  placed 
upon   the  premises  by  the  lessee, 
or  allow  him  to  remove  it. 
10:282. 

Transfer    of    landlord's    title    to 
another    through     mortgage    fore- 
closure. 
5:345. 

The  commencement  of  condemna- 
tion proceedings  by  a  tenant  hold- 
ing over  after  the  expiration  of  his 
lease. 

11:233. 

Statutes  construed. 
6:364;    11:233. 

d.  Measure    of    damages. 

Measure  of  damages. 

2:265. 
Detention     of    land     preventing 
plaintiff  from  sowing  It,  as  an  ele- 
ment of  damages. 
7:316. 
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Recovery   of   double   the   rental 
value  of  the  premises  as  damages. 
6:365. 


FORFEITURE  OF  ESTATE. 

See  Estates,  IX. 


FORMER  ADJUDICATION. 

See  Judgments,  II. 


FRAUD,  DURESS  AND 
UNDUE  INFLUENCE. 

Cancellation    of    deeds    for.      See 

Deeds,  IX. 
Deeds  In  fraud  of  creditors.     See 

Fraudulent  Conveyances. 
Mortgages.    See  Mortgages,  I,  a. 
Rescission   for.     See   Vendor   and 

Vendee,  IV. 


FRAUDS,  STATUTE  OF. 

See   Statute  of  Frauds. 


FRAUDULENT  CON- 
VEYANCES. 


I.    What    constituteb    a    itbaudxj- 

LENT    CONVEYANCE. 

a.  In  general. 

b.  Exempted  property. 

c.  Conveyance      by      insolvent 

debtor. 

d.  Voluntary   conveyances. 
^  Preference  of  creditors. 

1.  In  general. 

2.  By  partners  or  corporations. 

f.  Conveyances   in   fraud   of   do- 
mestic or  marital  rights. 

g.  Conveyances  and  gifts  by  and 

between  husband  and  wife. 
1.  In  general. 


2.  Crops  and  improvements  by 
husband  on  wife's  land, 
h.  Conveyances     between     rela- 
tives. 
i.    Conveyance  for  support. 

II.      FOBCE      AND      EFFECT      BETWEEN 
PABTIES    AND    PRIVIES. 

a.  In  general. 

b.  Relief    in    equity. 

c.  Subsequent      conveyance      by 

grantee. 
III.  Setting  aside. 

a.  In  general. 

b.  Who   may   set  aside. 

1.  In    general. 

2.  Persons  who  may. 

3.  Persons  who  may  not 

4.  Subsequent     creditors     and 

purchasers. 

5.  Administrators       and       ex- 

ecutors. 

6.  Assignee  or  receiver. 

c.  Pleading  in  practice. 

1.  In   general. 

2.  Exhausting    legal    remedy — 

Reducing    claim    to    Judg- 
ment. 

3.  Complaint. 

4.  Parties— Plaintiffs. 

5.  Parties  necessary  or  proper 

defendants. 

6.  Parties     not    necessary     or 

proper  defendants. 

7.  Priorities  between  creditors. 
'    8.  Answer  and  defenses. 

9.  Statute  of  limitations. 

d.  Evidence  and  proof. 

1.  In  general. 

2.  Intent  a  question  of  fact. 

3.  Presumption  of  fraud. 

4.  Burden    of   proof. 

5.  Sufficiency  of  proof. 

6.  Badges  of  fraud. 

e.  Rights  upon  setting  aside. 


I.     WHAT  CONSTITUTES  A 
FRAUDULENT   CON- 
VEYANCE. 

a.    In  general- 
Law  of  place  where  property  is 
situated,  determines. 
3:373. 

Deed  may  become  fraudulent  aft- 
er execution. 
1:536. 
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Stipulation  in  mortgage  contain- 
ing power  of  sale  authorizing  mort- 
gagor to  hold  excess  in  trust,  not 
fraudulent. 
2:270. 

Conveyance  by  legal  owner  in 
trust  for  equitable  owner,  not 
fraudulent  as  to  one  haying  no 
lien. 

2:271. 

An    intent    to    hinder,    delay    or 
obstruct   creditors   Is    sufficient  to 
render  a  conveyance  fraudulent. 
10 :  285. 

If   conveyance   is   upon   a   valid 
consideration  without  intent  to  de- 
fraud, it  is  not  fraudulent. 
2:273. 

Fraudulent    uSe    of    security    or 
judgment  by  creditor. 
2:273. 

The  fraud  affecting  a  conveyance 
is  that  practiced  upon  the  cred- 
itors. 

2:273. 

Hlght  of  debtor  to  convey  prop- 
erty held  subject  to  a  trust. 
7:332;  8:337;   10:296. 

Conveyance     must     dispose     of 
something     of     value     which     the 
creditor  could  subject  to  his  claim. 
3:353. 

To  render  deed  fraudulent,  there 
must    be     a     liability     chargeable 
against  the  grantor. 
8:325. 

Conveyance  of  debtor's  property 
to   corporation,*  organized  by  him, 
in   exchange   for  his   stock. 
8:327;  9:307. 

Conveyance   of  mortgaged   prop- 
erty to  mortgagee. 
9:309. 

Conveyance     or     mortgage     by 
fraudulent  grantee  to  pay  or  secure 
debts  of  his  g^rantor. 
10:300. 

Mortgage  given  to   secure  bona 
fide  deed — ^ESfFe'ct  of  including  debt 


to  another,  with  promise  of  mort- 
gagee to  pay. 
9:310. 

When  deed,  intended  as  a  mort- 
gage,    may     be     treated     as    con- 
structively fraudulent. 
1:183;  3:355,  356. 

Taking    mortage    upon    property 
in  excess  of  debt. 
3:356;    5:356,    367. 

What  reservation  of  a  benefit  to 
the  grantor  will  render  a  convey- 
ance fraudulent. 
4:321;   5:34«. 

A  stipulation  in   a  devise  with- 
holding the  land  from  all  liability 
for  debts  of  the   devisee  Is  void. 
4:322. 

A    general    assignment    for    the 

benefit  of  creditors  which  ties  up 

the     debtor's     property     may     be 

treated  as  a  fraudulent  conveyance. 

5:346. 

Conveyance    to    protect   debtor's 
interests    against    a    pending    suit. 
5:346. 

Effect  of  statute  declaring  con- 
veyance void,  when  made  with  in- 
tent to  delay  or  defraud  creditors. 
7:320. 

A  statute  declaring  void  all  con- 
veyances made  with  'intent  to  de- 
lay, hinder  or  defraud  creditors," 
is  violated  by  a  conveyance  made 
for  the  purpose  of  postponing  the 
time  of  payment  of  a  debt  regard- 
less of  the  grantor's  motive. 
8:326. 

A  release  of  dower  by  a  widow 
without  consideration  to  avoid  the 
payment  of  debts. 
9:307. 

An  intention  to  defraud  other 
creditors  does  not  render  fraudu- 
lent an  instrument  taken  by  a 
creditor  in  good  faith  to  secure  an 
existing  debt. 
3:353. 

If  grantee   participate   in  fraud, 
the      conveyance      is      fraudulent 
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though   bcused   upon   valuable   con- 
sideration. 

3:353;     6:372;     7:320;     8:325; 
10:285. 

Conveyance    made    in    trust   foi 
debtor. 
3:353. 

Rights  of  bona  fide  purchaser 
from  grantee  in  a  fraudulent  con- 
veyance. 

3:371;  4:335;  8:325. 

A  conveyance  made  expressly  to 
defraud  creditors,  may  be  set  aside 
regardless  of  the  condition  of  the 
debtor's  estate. 
5:346;    7:320. 

Trust  deed  by  debtor  to  secure 
or  provide  for  the  payment  of  his 
debts. 
5:348. 

Mortgage    given    to    secure    pre- 
existing  debt   or   in   discharge   of 
prior   liens. 
5:357. 

Ck)nveyance  to  defeat  personal 
liability  of  a  director  in  a  corpora- 
tion. 

8:325. 

Effect   ot  grantee    remaining   in 
possession  and  paying  debts  of  the 
grantor. 
8:325. 

Assignment  of  *a  frauduletit  mort- 
gage. 

8:325. 

Conveyance  to   surety,   who  has 
not    satisfied    the    liability    of   the 
grantor. 
9:307. 

Conveyance  to  satisfy  bona  fide 
debt — Effect  of  grantee  contracting 
to  reconvey  to  gn'antor's  wife, 
9:307. 

A    conveyance,  fraudulent   when 
made,  cannot  be  purged  of  a  fraud 
by  the  grantor. 
7:347. 

Conveyance  by  corporation  to  a 
new     corporation,     organized     by 
same  stockholders. 
7:347. 


Instrument  creating  a  truat. 

7:347. 

Conveyance     in     pursuance     of 
prior  promise. 
11:239. 

Particular  cases  illustrating  what 
constitutes  a  fraudulent  convey- 
ance. 

3:353;  4:321;  5:346;  6:372; 
9:307;    10:285. 

b.     Exempted  property. 

There  can  be  no  fraudulent  con- 
veyance of  property  which  is  ex- 
empt from  execution. 

1:187,  536;  2:272;  3:363; 
4:336;  5:368;  6:377;  7:332; 
8:337;  9:320;  10:296;  11:243, 
247,  268,  271. 

The  rule  applies,  though  the  pur- 
pose of  the  conveyance  was  to  de- 
fraud creditors. 
5:358. 

Application  of  this  rule  to  partic- 
ular cases. 
3:363. 

Rule    does   not   protect   growing 
crops  which  are  subject  to  levy. 
2:272. 

A   contrary   rule   exists   in   New 
Hampshire. 
7 :  332. 

A  fraudulent  conveyance  cannot 
be   validated  by   an  after-acquirod 
right  of  exemption  in  the  property. 
3:363. 

Converting  property  into  exempt 
property  is  not  fraudulent. 
1:536;    11:262.  • 

Debtor   may   purchase   adjoining 
lr>nd   so  as  to  increase  his  home- 
stead to  the  maximum  area. 
11:265. 

Conveyance  of  exempt  property 
— Rights  of  creditors  where  value 
of  property  exceeds  the  exemption 
allowance. 

2:272;    3:363;    7:332;    10:296. 

There  may  be  a  fraudulent  con- 
veyance by  one  entitled  to  the  fee. 
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after  the  expiration  of  a  homestead 
right  limited  to  a  widow  and  the 
minor  children. 
3:363. 

The  homestead  rights  of  a  debt- 
or's family  are  not  afTected  by  his 
fraudulent  conveyance  of  property. 
3:363. 

A  mere  possible  right  of  home- 
stead does  not  validate  a  fraudu- 
lent  conveyance. 
3 : 363. 

Rights  of  creditors  when  exempt 
character  of  the  property  termi- 
nates. 

7:332;  8:337. 

Finding  that  conveyance  was 
fraudulent  raises  presumption  that 
property  was  not  exempt  from  exe- 
cution. 

12:205. 

Gift  of  homestead  Interest  by  a 
child  may  be  fraudulent  as  to  cred- 
itors. 

11:268. 

North    Carolina    statute — Rlgh'ts 
of  creditors  In  case  of  fraudulent 
conveyance  of  homestead. 
4:336. 


c-  Conveyance  by  insolvent  debtor. 

What   constitutes   Insolvency. 
1:191.   530,   537;    3:357;    5:347; 
6:374;  7:328;  8:334;   9:316. 

An   Insolvent   debtor   may   make 
a  conveyance  to  pay  his  just  debts. 
1:187. 

Trust  deed  by  Insolvent  corpora- 
tion to  secure  bonds. 

5:346,    348. 

• 

Mortgage     to    secure    attorney's 
fees  in  a  contemplated  bankruptcy 
proceeding  is  valid. 
1:537. 

An  insolvent  debtor  cannot  make 
a  voluntary  conveyance  of  his  prop- 
erty. 

1 :  537. 


Cannot     sell    his    property     for 
grossly   Inadequate   consideration. 
1:637. 

Conveyance    taken    with    knowl- 
edge    of     grantors     Insolvency — 
Rights  of  grantee  as  to  restitution. 
2:270. 

insolvent  debtor  may  make  con- 
veyance to  discharge  a  bona  fide 
debt. 

7:328. 

Insolvency  of  Itself  does  not  es- 
tablish  fraud. 
7:328;    8:334. 

Effect  of  grantee's  knowledge  of 
the    debtor's    Insolvency. 
8:334. 

Conveyance     by     Insolvent,     not 
fraudulent  where  grantee  assumes 
payment  of  his  debts. 
6:372. 

Sufficiency  of  notice  to  grantee 
of  the  financial  condition  of  grant- 
or. 

11:246. 

Conveyance  by  insolvent  husband 
through    intermediary    to    himself 
and  wife. 
12:202. 

Conveyance    to    an    attorney    to 
pay  for  future  services. 
2:270. 

Conveyance   by   insolvent  father 
to    daughter    to    Induce    her    mar- 
riage, she  having  no  knowledge  of 
fraud. 
2:274. 

Conveyance   by   Insolvent   suitor 
to  his  intended  wife. 
2:274. 

Particular  cases. 
11:239. 

d.    Voluntary    conveyances. 

What  constitutes  a  voluntary  con- 
veyance. 

1:191;  9:315;  10:293;  12:207. 


248 


FRAUDULENT  CONVEYANCES,  I,  d. 


Voluntary  conveyance  not  fraud- 
ulent per  se. 
10:293. 

Not  of  Itself  Told. 

1:191. 

Presumption  of  fraud  in  case  of 
voluntary  conveyance. 

2:267,  275;  3:358;  4:329;  5:353; 
9:315. 

When  conveyance  for  insufficient 
consideration  will  be  treated  as 
voluntary. 

3:358;   4:329;   9:315. 

Rule  where  conveyance  is  partly 
voluntary. 
5:353. 

A  voluntary  conveyance  by  a 
debtor  is  fraudulent  as  to  his  cred- 
itors. 

7:327. 

Voluntary  conveyance  fraudulent 
as   to   creditors,   although   grantee 
be    Innocent   of    any    fraud. 
4:329;    5:353;   9:315. 

Effect  as  against  subsequent 
creditors. 

5:353;    6:373. 

Vofd  as  to  existing  creditors  un- 
der all  circumstances,  in  Alabama. 
5:353. 

Voluntary     conveyance     by    one 
corporation  to  another. 
6:373. 

Force  and  effect  as  against  sub- 
sequent  purchaser, 

1:178-181,      187,      507;      2:275; 
3:358;  5:353. 

A  mortgage  creditor  cannot 
complain  of  a  voluntary  convey- 
ance. 

1:191. 
A    partner    may    convey   his    in- 
dividual   property    when    partner- 
ship assets  are  sufficient  to  pay  its 
debts. 

1:191. 

Voluntary  conveyance  not  fraud- 
ulent where  debtor  remains 
solvent. 

1:190.536;  3:358;  6:373;  7:327; 
9:315 


Debtor  must  retain  ample  means 
to  pay  creditors. 
2:275. 

Voluntary  conveyance  to  enable 
grantor  to  commit  a  tort. 
2:270. 

In    Alabama,    fraudulent    intent 
of  grantor  is  Imputed  to  grantee. 
2:275. 

Constructively  fraudulent,  if  land 
needed  to  pay  debts. 
2:275. 

In   case   of   a   voluntary   convey- 
ance  no   actual  intent  to  defraud 
need  be  shown. 
3:358. 

What  grantee  must  sh6w  to  sus- 
tain  voluntary   conveyance. 
7:327. 

Rules    for    determining    whether 
or  not  a  voluntary  conveyance  by 
a  debtor  is  fraudulent. 
7:327;   10:293. 

Transfer   by   the    holder   of   the 
legal  title  to  the  equitable  owner 
is   not   a   voluntary   conveyance. 
8:333. 

Conveyance  by  parent  to  child  as 
com p'^nsa lien    for    services. 
2:275;  8:333. 

A  conveyance  between  insolvent 
partners    in    consideration    of    the 
grantee  assuming  the  debts  of  the 
firm  will  be  treated  as  voluntary. 
9:315. 

"Grossly     inadequate     considera- 
tion" defined. 
9:315. 

Conveyance   In    consideration    of 
love  and   affection. 
10:293;   11:246. 

Conveyance    in    discharge    of    a 
moral  obligation. 
7:327;    10:293. 

Conveyance   In   consideration   of 
providing    a    home    for    grantor's 
family. 
I         10:293. 
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Mortgage    executed    under    con- 
tract, avoidable  on  account  of  legal 
disabilities. 
2:275. 

Record  of  voluntary  conveyance 
as  constructive  notice. 
10:293. 

An    innocent    voluntary    convey- 
ance will  be  favored  over  a  prior 
fraudulent  conveyance   made  with 
the  knowledge  of  the  grantee. 
11:246. 


e.     Preferences  to  creditors. 

1.    In  general. 

A  failing  debtor  may  prefer  one 
creditor  to  another  by  giving  a 
mortgage  or  conveyance  to  secure 
or  pay  a  bona  flde  existing  in- 
debtedness. 

1:539;     2:276;     3:359;     6:375; 
7:329;    9:317;    10:295. 

Child  may  prefer  parent. 
1:539. 

Palling  debtor  may  prefer  his 
children. 

6:375;  12:204. 

A    debtor    may    prefer    a    rela- 
tive who  is  a  creditor. 

3:359;     5:355;     6:375;     8:335; 
12:204. 

Conveyance    to    near    relative- 
Proof  required   to  sustain. 
6:375;  7:329. 

Right  of  husband  to  prefer  his 
wife  as  a  creditor. 

2:274,276;  3:361;  4:324;  6:375; 
7:329;    8:335;    9:317. 

Grantee  must  participate  in  the 
fraud  to  render  conveyance  void. 
3:369;  4:331. 

Right  of  debtor  to  make  prefer- 
ence in  a  general  assignment. 
3:359;  4:331. 

Instrument  giving  preference, 
not  affected  by  motive  of  the 
debtor. 

6:375;  8:885. 


Conveyance    to     secure     several 
claims — Effect    of    some    of    them 
being  fraudulent. 
6:375. 

Instrument  must  not  be  made  to 
defraud  other  creditors. 
9:317. 

Conveyance  to  secure  liability  of 
creditor  as  surety  or  indorser. 
9:317. 

Conveyance    to    secure    against 
debtor's  future  insolvency. 
5:355. 

Knowledge  of  debtor's  Insolvency 
on  part  of  assignee  or  transferee. 
11:245. 

Preferred    creditor    taking   mort- 
gage must  not  include  more  prop- 
erty  than   is   necessary. 
2:276. 

Preference  by  taking  Judgment 
against    debtor. 

1:187,  539;  6:375. 

Particular  cases. 
11:245;   12:204. 

Construction  of  statute  forbid- 
ding conveyances  by  a  debtor  in 
contemplation  of  insolvency. 

1:539;     3:359;      4:331;      7:330; 
8:336;    9:319. 

Constitutionality  and  construc- 
tion of  statutes  forbidding  convey- 
ances which  give  preference  to 
creditors. 

2:276;      4:331;     5:355;     6:375; 
7:329;    9:317;    11:245. 

2.    By  partners  or  corporations. 

Right  of  partners  to  prefer  their 
creditors. 
6:376. 

Preference  by  insolvent  corpora- 
tion— General  right  to  make  pref- 
erence. 

6:376;  7:331;  9:318. 

Preference  by  insolvent  corpora- 
tion' — Right  to  prefer  officer,  direc- 
tor or  stockholder. 

4:321;     6:376;     7:331;     8:335; 
9:318;    10:295. 
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Preference  by  InBolvent  corpora- 
tion— Conveyance  to  wife  or  rela- 
tive of  a  director. 
5:355. 


f.     Conveyances  In  fraud  of  domet- 
tic  or  marital  rights. 

A  conveyance  made  to  deprive 
a  wife  or  children  of  their  support 
is  fraudulent. 

6:367;   12:201. 

Conveyance  to  defeat  contingent 
right  to  inherit. 

5:359;  7:322;  8:328;  9:312; 
10:287. 

Conveyance    made    for    the    pur- 
pose   of   defeating   wife's   right  of 
.  dower. 

4:327;   8:328;   9:312. 

Conveyance    to    defeat    dower — 
Good  against  heirs  and  devisees. 
11:242. 

Conveyance   by   husband   on   eve 
of  commencing  suit  for  divorce. 
2:275. 

Conveyance  to  defeat  wife  s  con- 
tingent claim  for  alimony. 

6:367;   8:328;  9:312;   10:287. 

Conveyance    in    general    contem- 
plation  of  marriage. 
12:201. 

Conveyance  on  eve  of  marriage 
to  defeat  marital  rights  of  pros- 
pective spouse. 

1:536;  3:353;  4:327;  5:359; 
7:322;  8:328;  10:288;  11:242; 
12:201. 

When     conveyance    not    fraudu- 
lent as   to  woman  with  whom  no 
engagement  of  marriage  was  made 
until  after  its  execution. 
8:328. 

Secret   voluntary   conveyance   of 
property    the   ownership   of   which 
was  an  inducement  to  a  marriage. 
3:410. 


g.    Conveyances  and   gifts  by  and 
between   husband   and   wife. 

1.    In  general. 

Conveyances     between     husband 
and    wife    with    intent    to    defraud 
creditors. 
5:350. 

Conveyance  to  wife,  tainted  with 
fraud    in    which    she    particfpated 
may  be  set  aside. 
1:538. 

Conveyance  in  good  faith  in  pay- 
ment of  a  debt  is  valid. 

3:361;    4:324;    7:323;    9:313. 

Such    conveyance   must   be    with 
understanding  on  her  part  that  it 
discharges  the  debt. 
7:323. 

Conveyance  in  payment  of  bona 
flde  debt — Fraudulent  to  the  extent 
the  value  of  the  property  exceeds 
the  debt. 

3:361;      6:373;     8:329;     9:319; 
10:289. 

Wife's  release  of  her  dower  or 
inchoate  rights  is  sufficient  con- 
sideration. 

3:361;  7:323;  9:313. 

Payment  by  husband  of  debt  to 
wife    which   is    barred    by    statute 
of  limitations,  not  a  fraud. 
2:274. 

Validity  of  marriage  settlements 
as  against  creditors. 
3:360;    5:350. 

Antenuptial  deed  to  wife  not 
fraudulent  because  not  disclosed  to 
her. 

1:538. 

Transactions     between     husband 
and   wife   closely   scrutinized. 
4:324. 

Converting  property  into  other 
property  and  vesting  title  in  the 
wife. 

5 :  350. 

Voluntary  conveyances  between 
husband  and  wife. 

6:373;        7:323;        8:329.     333; 
11:243;  12:202. 
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Voluntary  conyeyance  from  hus- 
band to  wife  valid  except  as  to  his 
creditors. 
6 : 368. 

A  solvent  husband  may  give  land 
to  his  wife. 
1:538. 

Effect  to  be  given  husband's  sub- 
sequent insolvency. 
2:274. 

Rights  of  subsequent  creditors 
of  husband. 

6:368;  11:251. 

Deed   in   consideration  of  wife's 
agreement  to  perform  the  ordinary 
household  duties  of  a  wife. 
6:368. 

Conveyance  to  wife  of  property 
purchased  with  profits  of  husband's 
business. 
6:368. 

Payments  by  insolvent  husband 
on     incumbrances    on     his    wife's 
land  fraudulent  as  to  his  creditors. 
7:323. 

An  attempt  to  create  a  joint 
tenancy  with  wife  to  defeat  cred- 
itors. 

8:329. 

Presumption  as  to  xnslderation 
for  land  having  been  paid  by  hus- 
band. 

8:329;  10:289. 

Conveyance  to  wife  of  land  pur- 
chased   with   money   given   to   her 
by  her  husband. 
9:313. 

Conveyance  in  consideration  of 
wife  discontinuing  divorce  proceed- 
ings. 

10:289. 

Conveyance    to    mother    of    in- 
solvent    husband     made     by     an 
abandoned  wife  in  consideration  of 
his  obtaining  a  divorce. 
10:289. 

Rights  of  husband's  creditors  in 
profits  of  his  business  carried  on 
with  his  wife's  capital. 
4:326. 


Effect  of  inadequacy  of  consider- 
ation. 

5:352. 

Effect  of  withholding  deed  from 
record. 
6:368. 

Lands     purchased     by     husband 
with  wife's  money  at  judicial  sale. 
7:323. 

Rights    of    husbands     creditors 
against  his  interest  as  a  cestui  que 
trust  in  lands  conveyed  to  his  wife. 
7:323. 

Lands  purchased  by  wife  out  of 
husband's  allowances  for  household 
expenses. 

3:361;    6:368. 

Lands  held  by  wife  In  trust  for 
her  husband — Righfs  of  bona  fide 
mortgagee  as  against  his  creditors. 
9:313. 

Husband's    conveyance    to    wife 
not   fraudulent   where   he   remains 
solvent. 
9:313. 

Conveyance  to  wife  to  reimburse 
her  for  furniture  bought  with  her 
separate  property. 
11:243. 

Conveyance  through  third  party. 
11:243. 

Conveyance     from     third     party 
taken  in  name  of  wife. 
11:244;    12:203. 

Mere   existenoe   of  marital   rela- 
tion does  not  establish  fraud. 
11:243. 

Land  purchased  with  her  money 
may  be  conveyed  to  wife. 
1:538. 

Reconveyance  by  husband  to 
wife  of  land  bought  with  her 
money,  or  conveyance  to  wife  by 
husband  in  repayment  of  her 
money  used  by  him. 

4:326;     5:352;     8:329;     9:313; 
10:289;    12:202. 

Wife  permitting  husband  to  so 
use  her  property  as  to  invest  him 
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with  apparent  title,  on  the  strength 
of  which  he  obtains  credit — Con- 
veyance to  defeat  rights  of  such 
creditors,  fraudulent. 

3:361;  4:326;  5:352;  9:313. 

A  conveyance  from  a  husband  to 
his  wife,  otherwise  fraudulent  as 
to  his  creditors,  cannot  be  sus- 
tained by  relation  back  to  a  parol 
antenuptial  agreement. 
.7:318,  319;    8:329. 

Voluntary  conveyance  by  insolv- 
ent husband  to  third  person — Sub- 
sequent conveyance  by  grantee  to 
wife  of  grantor  without  considera- 
tion but  in  payment  of  debt  due 
to  her  from  the  husband,  procured 
by  the  husband,  held  fraudulent 
on  the  ground  of  imputing  his 
fraud  to  her. 
4:325. 

Particular  cases. 
€:361;     4:324;      6:368;     7:323; 
8:329;  9:313;  10:289;  11:243; 
12:202. 


2.    Crops     and    improvements     hy 
husband  on  ioife*s  land, 

.  Crops   raised   on   wife's   land   in 
husband's     possession — Burden     of 
proof  rests  on  wife's  asserting  title 
thereto  against  his  creditors. 
6:501. 

Right  of  failing  debtor  to  use  his 
surplus  means  in  improving  a 
homestead  held  jointly  with  his 
wife. 

11:268. 

Rights  of  creditors  of  husband 
as  to  crops,  improvements  and 
profits  arising  from  his  expenditure 
of  money  and  labor  on  his  wife's 
land. 

2:273;     3:361;      7:325;     8:330; 
10:290,    291;    11:286. 

Rights     of     persons     extending 
credit  to  husband     to  improve  his 
wife's  land. 
10:291. 


h.      Conveyances  between   rela- 
tives. 

Mere  relationship  does  not  ren- 
der a  conveyance  fraudulent. 

€:323;  6:370;  7:326;  8:331; 
9:314;    10:292;    11:241. 

Conveyance    between    near    rela- 
tives will  be  examined  closely. 
4:323;  8:331;   9:314. 

Moral  obligation  will  not  sustain 
conveyance  by  debtor  to  a  member 
of  his  family. 
6:370. 

Conveyance   by    parent   to    child 
to   repay   borrowed   money  earned 
by  the  latter  during  his  minority, 
but  after  his  emancipation. 
8:332. 

Conveyance   by    parent   to   child 
in     consideration     of     his     wages 
earned  during  his  minority. 
10:292. 

While  solvent  one  may  settle  his 
property  on  his  wife  or  children. 
1:191. 

Conveyance  in  settlement  of  an 
estate. 

11:241. 

Particular  conveyances. 
4:323;     5:349;     6:370;     7:326; 
8:331;  9:314;  10:292;  11:241; 
12:200. 

I.     Conveyance  for  support. 

Conveyance  in  consideration  of 
an  agreement  for  the  future  sup- 
port of  the  grantor. 

1:187;  2:270;  3:355;  6:366; 
7:321;  9:307;  10:286,  287; 
11:240;    12:198. 

Conveyance  by  debtor  to  his  sis- 
ter in   consideration  of  her  ag^'ee- 
ment  to  support  their  parents. 
8:325. 

Conveyance  in  consideration  of 
past  and  future  support  of  grant- 
or— ^Validity  against  claim  for  dam- 
ages for  breach  of  a  marriage  con- 
tract. 

6:366. 
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CDnveyance  by  grantor  while  on 
his    deathbed    In    consideration   of 
grantee's  promise  to  support  him. 
12 : 199. 


II.     FORCE    AND 

TWEEN   PARTIES  AND 
PRIVIES 

a*     In  general. 

Rights  upon  setting  aside  of  con- 
veyance.    See  Division,  III,  e. 

A  conveyance  to  defraud  cred- 
itors is  binding  on  the  parties  and 
those  claiming  under  them. 

1:181,536;  2:277;  3:362;  4:332; 
5:369;  7:333;  8:338;  9:321; 
11:248;  12:206. 

Held  valid  between  the  parties, 
although  a  statute  makes  the  eze- 
cutlon  of  the  conveyance  a  crime. 
2:64. 

Exceptions     to     the     rule     that 
fraudulent  grantor  cannot  recover 
back  the  lanil* 
11:248. 

A  mortgage  to  two  persons  may 
be  fraudulent  and  void  as  to  one 
and  valid  as  to  the  other. 
1:181. 

Acquiescence  of  debtor  In  being 
defrauded    of    his    property — Con- 
clusiveness upon  his  creditors. 
10:284. 

A    conveyance   to   defraud   cred- 
itors   cannot    be    the    basis    of    a 
fraudulent  lien. 
4:332. 

A  mortgage  given  by  a  grantee 
In  a  fraudulent  conveyance  to  se- 
cure the  fictitious  consideration 
may  be  enforced  between  the 
parties. 
4:334. 

A  mortgage   taken   for  the  pur- 
pose of  defrauding  the  mortgagor's 
creditors    cannot   be   enforced    be- 
tween the  parties. 
5:370;  6:378. 
A  good  faith  purchaser  of  such 
mortgage  for  value  without  notice 
may  enforce  It 
6:378. 


If  both  parties  have  participated 
in  actual  fraud,  the  deed  is  void. 
6:378. 

Effect  of  statute  declaring  that 
conveyances  in  fraud  of  creditors 
shall  be  void. 
8:338;  9:321. 

Right  to  assert  a  trust  against 
a   fraudulent   conveyance. 
4:332;  5:369. 

Qrantor  cannot  set  up  the  fraud 
to  defend  against  ejectment  by  the 
grantee. 
9:321. 

Right    of    grantor    to    show    the 
conveyance   to  be  a  mortgage. 
9:321. 

Conveyance  to  defeat  supi>08ed 
claim  which  is  never  asserted,  or 
claim  which  is  afterwards  shown 
to  be  unfounded — Rights  of  grant- 
or. 

7:333;    9:304-306,  321;    10:297. 

Conveyance     not     validated     by 
grantee's  subsequent  payment  of  a 
consideration. 
10:297. 

Bars  right  of  subsequent  wife  to 
dower. 
8:338. 

Debtor    does    not    lose    his    ex- 
emption rights. 
1:533. 

Particular   cases. 
5:369. 


b.     Relief   In   equity. 

Equity  will  not  relieve  parties  to 
a  fraudulent  conveyance,  but  leave 
them  where  it  finds  them. 

8:362;    6:378;    10:297;    11:243. 

There  are  exceptions  to  this  rule. 
4:332;    5:870. 

Equity  will  not  grant  any  relief 
between    parties    to    a    fraudulent 
conspiracy  to  defraud  the  creditors 
of  a  decedent. 
4:833. 
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Equity  will  not  aid  in  the  en- 
forcement of  a  fraudulent  convey- 
ance. 

2:277. 

An   absolute   deed   given   to   de- 
fraud creditors  may  be  shown  to  be 
a  mortgage. 
3:362. 


Lioss  or   waiver  of  right  to   set 
aside  fraudulent  conveyance. 
6:380;  7:335;  10:310. 

Purchaser   at   execution   sale   of 
property    fraudulently    conveyed — 
Right      to      maintain      ejectment 
against  the  fraudulent  grantee. 
3:368. 


Party  to  an  executory  fraudulent       Removal    of    fraudulent    convey- 


contract   may   plead   the   fraud   as 
a  defense. 
3:362. 

0.    Subsequent   conveyance   by 
granteee. 

Subsequent  conveyance  by  fraud- 
ulent grantee^— L#iabllity     for     pro- 
ceeds. 
2 : 278. 

Liability  of  fraudulent  grantee 
taking  with  notice,  who  appropri- 
ates or  mortgages  the  property — 
Application  of  rule  where  grantee 
13  the  wife  of  the  grantor. 
10:301;   11:243. 

A    parol    promise   of   grantee    to 
reconvey,  not  enforceable. 
10:297. 

Bond   of  grantee   to   reconvey — 
Bad  faith  not  inferred  to  defeat. 
10:297. 

A  reconveyance  by  fraudulent 
grantee  to  his  grantor  passes  the 
title. 

3:362. 

Reconveyance  by  fraudulent 
grantee  to  his  grantor — Force  and 
effect  as  against  creditors  of  tbe 
fraudulent  grantee. 

6:371;    8:339;    9:311;    10:29S. 

Conveyance  by  the  grantee  of  a 
husband  to  whom  he  has  conveyed 
the  property  as  security,  made  to 
a  third  person  without  considera- 
tion. 

10:287. 

III.     SETTING  ASIDE. 

a-    In  general. 

Judicial  action  necessary  to  di- 
vest grantee  of  title. 
10:298.. 


ance  as  obstruction  to  an  execution 
sale  of  land. 
5:366. 

A  fraudulent  conveyance  may  be 
set  aside,  though  not  witnessed  or 
acknowledged. 
9:307. 

Equity    will   not   set    aside    con- 
veyance,    unless     transaction     in- 
volves something  of  value. 
3:373. 

Enjoining  assignment  of  fraudu- 
lent mortgage. 
9:328. 

Defrauded    creditor    selling   land 
fraudulently    conveyed    on    execu- 
tion— Not  required  to  set  aside  the 
conveyance. 
12:214. 

Effect  of  lack  of  legal  organiza- 
tion, where  grantee  purports  to  be 
a  corporation. 
11:253. 

b.     Who  may  set  aside. 

1.    In  general. 

The    plaintiff's    claim    must    be 
due. 

11:253. 

Who  may  sue  to  set  aside  con- 
veyance by  assignee  of  debtor. 
5:360. 

Rights  of  a  general  creditor. 
11:253. 

Rights  of  creditors  of  decedent. 
5:360;  9:324. 

When   firm   creditor  may   assail 
conveyance   by  partner  of  his  in- 
dividual property. 
I         4:888. 
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Rights  of  purchaser  at  execution 
sale. 

2:280;   11:260. 

2.    Persons  who  may. 

Only  creditors  can  ayoid  a  con- 
veyance. 

3:364;   11:253. 

Assignee  of  creditor's  claim. 
3:373;   9:324. 

An  attaching  creditor. 
3:366./ 

Trustee  in  bankruptcy. 
10:303. 

Only  persons  who  are  injured. 
3:366;  10:303. 

One    having    a    Judgment   under 
which  he  could  have  an  execution 
sale  of  the  land. 
9:328. 

Purchaser   at   execution   sale   of 
land  fraudulently  conveyed. 
2:280. 

Particular  cases. 

6:380;    11:253;    12:210. 

• 
One  having  a  right  of  action  for 
slander. 
1:536. 

Parol  assignee  of  a  Judgment. 
2:280.  * 

One  having  the  contingent  liabil- 
ity of  a  surety. 
3:364. 

*    One  having  a  legal  right  to  dam- 
ages. 

8:364. 

Wife  having  a  claim  for  alimony 
in   a   pending   divorce   proceeding. 
1:536;  5:361;  9:324;   12:201. 

A   divorced   wife   having   an   al- 
lowance of  alimony. 
8:341. 

Heirs  of  the  grantor. 
6:380. 

Surety  on  official  bond. 
7:335. 


One  recovering  on  an  injunction 
bond. 

8:341. 

One   having   claim   for  damages 
for  a  tort. 

9:325;    10:303. 

A  surety  is  an  existing  creditor 
of  a  co-surety. 
10:303. 

Holder  of  a  contract  of  indem- 
nity. 

12:210. 


3.    Persons  who  may  not. 

Persons  who  have  compromised 
their  claims  after  the  recording  of 
the  conveyance. 
8:341. 

A  surety  who  has  not  paid  the 
debt  of  his  principal. 
9:324. 

One  having  a  lien  on  the  prop- 
erty. 

9:324. 

Heirs  of  a  deceased  grantor. 
11:253. 

One   whose   Judgment  has   been 
paid  by  a  sale  of  personal  property, 
although  the  sale  is  still  involved 
in  litigation. 
11:253. 

One   having  a   disallowed   claim 
against  an  estate. 
1:536. 

Simple  contract  creditor. 
2:273. 

Surety,    who    has    not    paid    the 
debt. 

2:280. 

A  defendant  made  personally  lia- 
ble for  a  deficiency  in  foreclosure 
proceedings. 
8:341. 

One  whose  claim  is  not  enforce* 
able  on  account  of  the  homestead 
character  of  the   property. 
11:253. 
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4.  Buhsequent   creditors  and  pur- 

chasers. 

Right  of  subsequent  creditor  or 
purchaser  to  set  aside  fraudulent 
conveyance. 

2:279;  3:365;  4:329,  330; 
5:354;  6:379;  7:324,  334; 
8:340;  9:323;  10:302;  11:251; 
12:209. 

Action  by  subsequent  creditor — 
Necessity  of  showing  intent  to  de- 
fraud subsequent  creditors. 

3:365;  5:354;  6:379;  7:334; 
8:340;  9:323;   10:302;   11:251. 

Rights  of  subsequent  creditors 
against  instruments  withheld  from 
record. 

7:334;   8:340;    9:323. 

5.  Administrators    and    executors. 

Administrator  de  bonis  non  may 
maintain  action. 
1:540. 

Failure  of  administrator  to   sue 
— Rights  of  creditors. 
2:280. 

When  administrator  or  executor 
may  sue  to  set  aside  fraudulent 
conveyance. 

2:280;      3:366;    4:337;      7:301, 
335;  8:341;  9:324;  10:303. 

Retroactive  effect  of  statute  giv- 
ing executor  or  administrator  right 
to  set  aside. 
11:252. 


6.    Assignee  or  receiver. 

Rights  of  assignee  or  receiver  of 
debtor. 

3:370;     4:337;     6:380;     7:335: 
3:341. 

Failure    of    assignee    to     sue — 
Rights  of  creditors. 
2:280. 

Receiver   of   a   corporation   may 
sue  to  set  aside  a  fraudulent  con- 
veyance. 
10:303. 


0.     Pleading  and  practice. 

1.    In  general. 

May  be  decreed  fraudulent,  as  to 
part  of  the  grantees. 
2:280. 

In  Arkansas,  action  may  be  main- 
tained upon  constructive  service. 
2:494. 

Creditor   not  bound   to   look  be- 
yond Jurisdiction  of  court  for  oth- 
er property. 
10:304. 

Effect   of   payment  of   plaintiff's 
debt  by  indorser  of  the  notes  rep- 
resenting it. 
3:366. 

Practice  where  grantee  is  a  non- 
resident. 
5:360. 

Treating  several  transactions  as 
one  cause  of  action. 
3:373. 

Judgment  setting  aside  may  be 
satisfied  by  payment  of  debts. 
4:341. 

Cross  petition  to  foreclose  fraud- 
ulent   conveyance    intended    as    a 
mortgage. 
6:384.  , 

Rights  where  conveyance  Is  ad- 
Judged  to  be  a  va'lid  mortgage. 
6:384. 

Rights  of  one  taking  mortgage, 
pending  action  to  set  aside  convey- 
ance. 

7:341. 

Decree   setting  aside — ^Effect  on 
prior  mortgage  to  the  grantee. 
8:346. 

Decree  directing  sale. 
8:346. 

Action     by     administrator — Con- 
clusiveness   upon   grantee   of   pro- 
bate   proceedings    allowing   claims 
of   creditors. 
8:346. 

Rights  of  prior  lien  holders. 
9:328;   10:306. 
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Not  necessary  that  creditors  be 
convened  and  their  debts  reported. 
9:328. 

Action    by    Judgment    creditor — 
Effect  of  reversal  of  judgment. 
10:306. 

Owner  of  an  undivided  half  in- 
terest in  land  taking  fraudulent 
conveyance  of  other  half — Subse- 
quent mortgage  by  him  may  be  de- 
creed lien  against  his  original  in- 
terest. 

11:249. 

Action      may      be      maintained 
against  one  of  two  joint  debtors. 
12:210. 

Jurisdiction  of  action. 
12:218. 

Injunction  against  grantee. 
11:257. 

Dissolution     of     attachment    by 
death  of  debtor  before  levy. 
11:262. 

West  Virginia  statute  construed 
— Parties    to    proceedings    to    set 
aside  a  mortgage  as  a  preference 
— Rights  of  creditors. 
11:257. 

Action   to   set  aside   conveyance 
of  mortgaged  land,  in  which  home- 
stead exemption  is   claimed,  from 
nusband  to  wife — Power  of  court. 
11:275. 

Attachment  of  property  fraudu- 
lently conveyed. 
9:331. 

Appeal. 
11:257. 

Miscellaneous  notes. 
3:373;     4:341;     5:362;     6:384; 
7:341;    8:346;    9:328;    10:306. 

2.    Exhausting    legal   remedy— Be^ 
dudng  claim  to  judgment. 

Reducing  claim  to  judgment  and 
exhausting  legal  remedies — Gen- 
eral rule. 

2:280;  3:350,  364;  5:364; 
6:381;  7:336;  8:342;  10:304; 
11:258;  12:213. 


Reducing  claim  to  judgment  and 
exhausting    legal    remedy — ^Excep- 
tion to  general  rule  in  case  of  non- 
residence   of   the   debtor. 
3:349-352;  6:381. 

Exceptions  to  rule  requiring 
creditor  first  to  exhaust  his  legal 
remedies. 

3:351,  352;  5:364;  8:342;  9:326. 

Rule  does   not   apply   to   action 
by   trustee    in    bankruptcy. 
10:303. 

Exception  in  case  of  deceased 
debtor. 

3:352;  3:366. 

Application  of  rule  in  case  of  ac- 
tion by  the  state. 
3:367. 

Filing  of  creditor's  claim  in  an 
assignment  proceeding,   not   a  re- 
ducing to  judgment. 
6:381. 

Dormant  judgment  not  sufiident. 
2:280. 

Application  of  the  rule  where 
fraudulent  conveyance  is  such  as 
to  create  a  trust  in  favor  of  cred- 
itors. 

6:381;  7:336. 

Statutes  abolishing  rule  requir- 
ing creditor  to  exhaust  his  legal 
remedies.  * 

7:336;  8:342. 

Return  of  execution  nulla  bona 
as  evidence  of  the  exhaustion  of 
the  legal  remedy. 
10:304;   11:258. 

3.    Complaint, 

Description  of  the  land. 
3:369;    7:337;    8:843. 

Sufficiency  of  allegations  as  to 
fraud   and  fraudulent  intent. 

1:540;  3:369;  4:338;  5:360; 
8:343;  9:327;  10:305;  11:239. 

Necessary  allegations  as  to  in- 
solvency of  debtor. 

2:273;  3:357;  6:374;  7:828, 
337;  8:343;  10:805,  806; 
12:218. 
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Complaint   to  set  aside   convey- 
ance of  land  paid  for  by  the  debtor, 
but  conveyed  to  a  third  person. 
4:338. 

Action  to  set  aside  conveyance 
of  a  deceased  fraudulent  creditor — 
Allegations   as   to   insufficiency   of 
his  assets. 
6:382. 

Complaint  to  set  aside  a  mort- 
gage as  fraudulent. 
7:337. 

Plaintifit  must  show  that  he  is  a 
creditor. 
1:540. 

Attacking  in  one  complaint  con- 
veyances made  by  debtors,  both  as 
partners  and  individuals. 
7:337. 

Necessity  of  showing  that  plain- 
tiff has  lien  on  the  property. 
10:304,  805. 

Need  not  state  the  value  of  the 
land. 

3:869. 

Curing   omission   of    allegations, 
not  jurisdictional. 
3:369. 

The   sufficiency  of  allegation  to 
show     grantee's     connection     with 
debtor  s  fraud. 
10:306. 

Charging  grantee  with  notice  of 
fraud. 

12:202. 

Particular  cases. 
4:338;  11:256. 

4.    Parties— Plaintiifa, 

Allegations  held  sufficient  to  en- 
title one  to  be  made  a  party. 
11:256. 

Several  creditors  may  join  in  the 
action. 
6:383. 

A  contract  creditor  and  a  Judg- 
ment   creditor    may    join    in    the 
action. 
7:338. 


Cestui    que    trust   need    not    be 
joined  with  trustee. 
1:540. 


5.    Parties  necessary  or  proper  de- 
fendants. 

The  fraudulent  grantor. 
2:280;  8:344. 

Persons   to    whom   land   is   con- 
veyed. 
3:366. 

Administrator  of  defendant,  who 
dies  pending  the  action. 
3:366. 

Not  necessary  that  the  adminis-' 
trator  be  made  party. 
1:337. 

Both  parties  to  the  deed. 
3:366;  5:360. 

Beneficiaries  of  a  trust  created 
by  the  deed. 
3:366. 

Vendor  conveying  to  the  wife  of 
the  debtor. 
5:360. 

Grantee   in    the   fraudulent   con- 
veyance. 
6:383. 

Heirs  of  the  fraudulent  gramtee, 
he  being  dead. 
8:344. 

Joinder  of  defendants. 
8:344. 

Both     trustee    and     cestui     que 
trustent,  where  deed  creates  trust. 
9:327. 

Holder    of    prior    mortgage    as- 
sumed by  fraudulent  grantee. 
7:338. 

In  an   action  to  recover  claims 
against  decedent  and  set  aside  his 
conveyance. 
6:383. 

Proper      to       make      strangers 
parties   upon   allegations   of   their 
interest. 
10:305. 
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Particular  cases. 
8:344. 

6.    Partie9  not  neceuary  or  proper 
defendants. 

Wife  of  fraudulent  grantor. 
3:866. 

Person    acting   as    a   mere   con- 
duit to  pass  the  title. 
3:366;    5:360. 

Administrator     of     a     deceased 
fraudulent  creditor. 
5:360. 

Action   to  set  aside   conveyance 
made  to  partnership — Heirs  of  de- 
ceased     partnser     not     necessary 
parties. 
6:383. 

Action   by  partnership   creditors 
to   set   aside   conveyance   by   one 
partner— Other  partner  not  neces- 
sary party. 
9:327. 

Former  cotenants. 
9:327. 

Grantor    not    an     Indispensable 
party  where  he  has  parted  with  his 
interest. 
10:306. 

Action  by  assignee  or  receiver, 
of  Insolvent  to  set  aside   convey- 
ance   by    the    Insolvent — Insolvent 
not  a  necessary  party. 
3:366. 

Action  to  set  aside  deed  by  one 
of   two   joint   judgment   debtors — 
The    other    judgment   debtor   not 
necessary  party. 
3:366. 

Particular  cases. 

5:360;   6:383;   11:256. 

7.    Priorities    between   creditors. 

The  state  stands  upon  the  same 
footing  with  any  other  creditor. 
3:367. 
Priority  of  rights  between  cred- 
itors. 

3:373;   10:309. 

Liens  and  priorities  acquired  by 
creditor  bringing  the  action. 

1.541;     7:339;     8:845;     11:256, 
259. 

^    8.    Anstifer  and  defenses. 

Suffldency  of  answer. 
6:384. 


Orantee  claiming  as  a  good  faith 
purchaser  must  allege  neceesary 
facts. 

7:340. 

Right  of  grantee  to  set  up  de- 
fense to  debt. 
11:257. 

Defense    that    debtor's    exemp- 
tion and  prior  liens  will  absort>  the 
proi)erty. 
6:384. 

The  fact  that  the  debt  could  be 
collected  ofT  of  sureties — Not  a  de- 
fense. 
1:541. 

The  fact  that  property  was  orig- 
inally paid  -  for  by  grantee  and 
held  by  the  grantor  to  keep  it  out 
of  the  reach  of  the  grantee's  cred- 
itors— Not  a  defense. 
7:341. 

Solvency  of  debtor,  where  con- 
veyance was  made  for  the  purpose 
of  defrauding  creditors — Not  a  de- 
fense. 

10:306. 

9.    Statute  of   limitations. 


Barring  action  by  statute  of  lim- 
itations. 

2:280;  3:373;  5:363;  8:346; 
11:261;    12:215. 

Grantee's  title  becomes  absolute 
unless   action   for   Its  cancellation 
be    brought    within    the   time   al- 
lowed by  the  statute. 
10:298. 

The  right  of  a  creditor  to  assail 
a   fraudulent   conveyance   may   be 
lost  by  lachea 
9:313. 

d.  Evidence  and   proof* 

1,    In  generaZ, 

Admissibility  of  admissions  and 
declarations  of  the  parties. 

1:540;  2:281;  3:370;  6:387; 
7:344;  8:347;  9:329;  10:308; 
12:211. 

Fraud    may    be    inferred    from 
facts  proved. 
1:189.  190. 
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Fraud  may  be  proved  by  cdrcum- 
Btantial  evidence. 

2:281;  6:386;  9:329. 

Grantee's  knowledge  of  the  fraud 
as  an  easential. 

1:190;  9:308;  11:256;  12:212. 

'    It  must  be  shown  that  the  con- 
veyance passed  some  title. 
2:281. 

Evidence  admiseible  in  case  of 
conveyance  between  husband  and 
wife. 

6:387;    9:329. 

Ck)nveyanceB  between  husband 
and  wife — Weight  given  to  their 
testimony. 

3:361;  6:368. 

Proof  of  insolvency  by  general 
reputation. 
8:884. 

Factors  necessary  to  impeach  a 
conveyance  made  to  secure  an  ac- 
tual debt 
3:364. 

Evidence  of  other  frauds  of  like 
character  committed  by  the  same 
parties. 
6:887. 

Fraud    may   be   proved    by   wit- 
ness having  an  adverse  interest. 
6:387. 

Evidence  of  grantor's  reputation 
for  honesty  and  fair  dealing,  not 
admissible. 
7:344. 

All   the  circumstances    affecting 
the  transaction,  admissible. 
3:370;    8:849. 

Substantial    injury    to   creditors 
must  be  shown. 
4:839. 

Recitals  In  Instrument  as  to  con- 
sideration,     conclusive      on      the 
grantor. 
4:339. 

Force  and  effect  of  creditor's 
Judgment. 


Schedules  filed  by  the  debtor  in 
bankruptcy  proceedings. 
9:329. 

When  not  necessary  to  show  in- 
solvency of  debtor. 
4:341. 

Action    by    Judgment    creditor — 
Proof  of  his  Judgment 
10:306. 

Motive     of     parties,     immaterial 
when  effect  of  conveyance  is  to  de- 
fraud creditors. 
6:366. 

Of  two  constructions,   the  court 
will    adopt   that   one   which   com- 
ports with  honesty. 
7:342. 

2.    Intent  a  queatUm  of  fact. 

Fraudulent  intent  as  a  question 
of  fact. 

1:183,  640;  3:370;  4:340; 
6:366;  6:386;  7:342;  8:349; 
10:307;   11:239. 

Statute  making  fraudulent  jln- 
tent  a  question  of  fact — Such  in- 
tent miist  be  found  as  a  fact 
though  the  conveyanoe  be  )made 
without  consideration  by  an  In- 
solvent debtor. 
2:266-268. 

Statute   making    fraudulent    In- 
tent   a    question    of    fact — ^Fraud 
must  be  proven  as  any  other  fact 
and  can  not  be  inferred. 
2:269. 

Sufficiency  of  evidence  to  show 
intent  to  defraud  subsequent  cred- 
itors. 

6:379;  7:344;  8:340;  9:323; 
10:802. 

What  Is    sufficient    evidence  to 
charge  grantee  with  notice  of  the 
fraudulent  intent  of  the  grantor. 
4:336;    6:386;    9:308. 

Inferring  fraud  as  a  legal   con- 
clusion from  established  facts. 
3:365,  370;  4:840;  7:344. 

Fraudulent  intent  may  be  proved 
by   circumstantial   evidence. 
8:349. 
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Sufficiency   of  finding   by    court 
to   flhow    grantor's    intent    to    de- 
fraud. 
6:362. 

3.    PreMumption   of  fraud. 

Fraud  not  preeumed. 
2:281;    3:370;    5:366;    6:386. 

Instruments  presumed  to  be  exe- 
cuted In  good  faith. 
9:330. 

Fraud   presumed    to   be   dtfscoy- 
ered  at  time  of  recording  deed. 
1:541. 

Grantor  presumed  to  intend  nat- 
ural   and    legal    consequences    of 
his  act. 
1:187. 

Presumption     of    fraud     arising 
from   conveyance   being  voluntary. 
2:267. 

Presumptions  in  case  of  convey- 
ances between  husband  and  wife. 
6:369;   11:243. 

Inability   of   debtor   to   pay   the 
debt — Presumption   that   such   con- 
dition relates  back  to  time  of  con- 
veyance. 
7:348. 

Presumption    of   continuance   of 
the  financial  condition  of  the  debt- 
or once  shown  to  exist. 
8:346. 

Kentucky  statute  construed. 
12:208. 

4.    Burden  of  proof. 

The  burden  of  proof  Is  upon  the 
person  attacking  the  deed. 

1:190;     2:281;     3:370;     4:340; 
6:387;   7:343;    8:348;    9:330. 

When    grantee     has    burden    of 
proving  valuable  consideration. 
3:370;     5:368;     6:387;     7:343; 
8:348;         9:330;  11:254; 

12:211. 

When    grantee    has    burden    of 
proof  as  to  want  of  notice  of  fraud- 
ulent Intent  of  grantor. 
8:348;    11:254. 


Claim  of  good  faith  by  grantee — 
Mere  reoelpt  of  grantor  not  suffi- 
cient 
1:189. 

Conveyances  between  husband 
and  wife— Burden  of  proof  as  to 
good  faith  or  fraud. 

1:189,  190.  538;  2:274;  3:861; 
5:351,  366;  6:369;  7:324; 
8:329;  9:313;  10:289; 

12:202. 

Conveyance  by  debtor  to  a  near 
relative. 

1:189;  6:370;  7:326;  8:331; 
9:314;  10:292;  11:241,  254; 
12:211. 

Wife    taking    conveyance    from 
third  person — Burden  of  proof. 
4:340. 

Burden  of  proof  In  case  of  vol- 
untary conveyance. 

3:358';   4:329;   5:368. 

Burden  of  proving  deed  fraudu- 
lent as  to  subsequent  creditors. 
9:323. 

Debtor    has    burden    of   proving 
exempt  character  of  property. 
8:337. 

Burden   of   proof   when    fraudu- 
lent  character     of   instrument    is 
Bhown. 
5:368. 

Action    by    Judgment  creditor — 
Defendant  has  burden  of  showing 
Judgment  fraudulent. 
10:307. 

Plaintiff    has    burden    of   (estab- 
lishing his  relationship  as  creditor. 
10:307. 

Purchaser        from        fraudulent 
grantee — Burden  of  proof. 
3:371. 

Discussion  of  conflicting  author- 
ities. 

1:186. 

Burden  of  proving  that  grantor 
had    other    property   sufficient    to 
pay  his  debts. 
7:321. 
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Action    by    firm   creditors — ^Bur- 
den  of   provins   fraud   and   insol- 
vency of  partnership. 
12:211. 

Consideration  paid  by  debtor  and 
conveyance   to   third   person — ^Bur- 
den of  proof. 
2:281. 

5.    Sufficiency  of  proof. 

Degree  of  proof  required. 
3:370. 

The  fact  that  part  of  the  claims 
secured  by  a  trust  deed  are  fraud- 
ulent  does  not  necessarily   invali- 
date it 
2:281. 

Conveyance  between  members  of 
a    family — ^Evidence    sufficient    to 
show  prima  facie  case  of  fraud. 
2:281. 

Unsupported  testimony  of  the 
grantor  that  he  executed  the  con- 
veyance for  the  purpose  of  de- 
frauding his  creditors,  not  suffi- 
cient. 

7:346. 

Fraud  does  not  arise  out  of  a 
mere  proof  of  a  suspicion  or  a 
probability. 

6:387;   7:343;   8:349. 

What   must  appear   In   order  to 
declare  deed  fraudulent  per  se. 
10:307. 

Sufficiency  of  evidence  to  estab- 
lish fraudulent  intent. 
10:307. 

Fraud  by  grantee  must  be  shown 
where  conveyance  is  made  to  se- 
cure an  honest  debt. 
3:370. 

Voluntary  conveyance — Not  nec- 
essary to  show  fraud  on  part  of 
grantee. 

5:366;   8:349. 

Particular  cases  as  to  sufficiency 
of  evidence. 

1:190,  640;  2:269;  8:870; 
4:389;  6:366;  6:386;  7:342; 
8:349;  9:330;  10:307; 
11:267. 


6.    Badges  o1  fraud. 

Inadequacy  of  consideration. 
3:354.      370;      5:366;      7:346; 
9:329;    10:307;    11:250,   265; 
12:207. 

Conveyance  pending  suit  against 
grantor. 
1:190. 

Execution  of  mortgage  largely  in 
excess  of  debt 

3:364;   6:366,  367. 

Secret  arrangements  between  the 
parties. 

3:354;  4:328. 

Officer  of  corporation  taking  con- 
veyance, instead  of  the  corpora- 
tion. 

4:828. 

Withholding  conveyance  from 
record. 

3:356,  370;  4:328;  6:367; 
6:388;  7:346;  8:849;  9:329; 
10:308;    12:198. 

Relationship  of  parties. 
8:370;   6:388. 

The   fact   that   absolute   convey- 
ance waa  Intended  as  a  mortgage. 
6:388;    7:346;    9:329. 

Conveyance    by    debtor    during 
pendency  of  an-  action  against  him 
for  debt. 
7:346. 

Conveyance  to  pay  debt,  barred 
by  statute  of  limitations. 

3:370;    7:346. 

• 

Retention  of  possession  by 
grantor  or  mortgagor. 

9:329;   10:286;   11:239. 

Permitting  grantor  to  retain 
general  supervision  of  the  proper- 
ty. 

10:287. 

The  fact  that  the  grantee  does 
not  return  the  property  for  taxa- 
tion. 

3:370. 

Conveyance   by    one   corporation 
to     another     corporation     having 
same  directors. 
3:370. 
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Exclianging  non-exempt  property 
for  exempt  property. 
4:339. 

Mortgage  by   corporation   of   all 
its  property  to  its  president 
5:366. 

Debtor  keeping  money  and  prop- 
erty  Inaccessible  to  his   creditors. 
6:386. 

Reservation   <of    benefit     to    the 
grantor. 
11:239. 

False  recitals  in  a  deed. 
1:536. 

Embarrassed     circumstances     of 
debtor. 
2:269. 


e.  Rights   upon   setting   aside. 

Liability   of   fraudulent   grantee. 
3:372;    5:363. 

The   setting  aeide   of  a   fraudu- 
lent conveyance  does  not  revest  the 
grantor  with  any  title. 
3:362. 

Grantee  participating  In  a  fraud, 
not  entitled  to  the  return  of  the 
consideration. 

5:370;   12:206. 

. 

Rights  of  fraudulent  grantee 
who  has  discharged  prior  incum- 
branoa 

6:378;  10:299;  11:248. 

Rights   of   grantee   subsequently 
mortgaging  the  property  and  using 
the  funds  to  pay  grantor's  debtsi. 
7:340. 

Rights  of  grantee  who  has  paid 
a  valuable  consideration. 
7:340. 

Permitting  conveyance  to  stand 
as  security  for  consideration. 
7:340. 

Effect  of  return  of  consideration 
to   grantee   pending   action   to   set 
aside  conveyance. 
7:340. 


Fraudulent  conveyance  to  party 
holding  a  mortgage  does  not   de- 
stroy priority  of  his  mortgage. 
9:321. 

Rights  of  wife  of  fraudulent 
grantor. 

8:339;    9:322;    10:299;    11:248. 

Homestead   or   exemption   rights 

of  debtor  or  family  upon  setting 

aside  a  fraudulent  conveyance. 

3:400;      4:336,      341;       6:398; 

7:841;     8:339,    346;     10:299; 

11:266. 

A  grantee  who  has  paid  a  ven- 
dor's lien  on  the  land  may  claim 
Eubrogatlon  thereto. 
9:322. 

Subjecting  property  to  payment 
of  grantor's  debt  as  surety— Rights 
of  grantee  as  to  subrogation. 
9:322. 

Rights!   of    wife    who    has    paid 
valid  incumbrances. 
4:324. 

Protection  of  the  rights  of  the 
wife  of  the  fraudulent  grantor. 
7:324. 

Conveyance  set  aside  by  exist- 
ing creditors — ^Rights  of  subse- 
quent creditors  to  share  in  pro- 
ceeds. 

6:379;   7:334. 

Setting  aside  deed.  Intended  as 
a  mortgage,  for  constructive  fraud 
— ^Right  of  grantee  to  lien  for  his 
debt. 

3:356. 


FRUIT  AND  BERRIES. 

See  Crops,  I. 


FUTURE  ESTATES. 

See  Estates,  VIII. 


GAME. 

See  Fish  and  Game. 
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GAS  AND  OIL. 

See  Mines  and  Minerals,  II,  d. 


GIFTS  OF  REAL  ESTATE. 


See  further,  Statute  of  Fraudo. 


Delivery    of   writing. 

12:216. 
Gift  causa  mortis. 

6:155. 
Husband  to  wife. 

12 : 256. 
Parol  gifts. 

1:414,  415;    5:821;    6:853. 
Partly  executed. 

1:415,  609;  2:664;  3:700; 
4:778;  5:821;  6:853;  7:754; 
8:755;    9:748. 


GOLD  COIN. 


Validity  of  stipulation  in  mort- 
gage for  payment  in. 
7:517;    10:453. 


GRADK 


Change  of  Grade.    See  Highways 
and  Streets,  V,  c. 


GRANTEE  AND  GRANTOR 
See  Deeds,  III,  c. ' 


GRASS. 


Bermuda       grass — Liability       of 
landowner  sowing  for  spread  of. 
9:705. 
Sale  of. 
11:582. 
Title  to  on  highway  or  railroad 
right  of  way. 
1:153,  463. 


GUARDIANS. 

See  Infants  and  Insane  Persons. 


V. 


HEIRS  AND  DEVISEES. 

(Conveyances   of   expectancy.     See 

Expectancies. 
Inability    of   heirs.     See    Descent, 

VII. 


HEREDITAMENTS. 

See  Definitions. 


HIGHWAYS    AND 
STREETS. 


I.      ESTABLISHMEITT. 

a.  In  general. 

b.  By  user. 

c.  Control  by  municipality. 

II.  Vacation. 

a.  In  general. 

b.  Power  of  municipality. 

c.  Title- to  land. 

d.  Abutter's  right  to  damages. 

e.  Non-abutter's  rights. 

III.  Defective        highways        os 

STREETS. 

IV.  Encroachments    ob    obstruc- 

tions. 

V.  Abutting  owners. 

a.  Ownership  and  title. 

b.  Special   interests  and  rights. 

c.  Change  of  grade. 

1.  In  general. 

2.  By  municipality. 

d.  Measure  of  damages. 

e.  Assessi&ents       for       improve- 

ments. 

1.  In    general. 

2.  Constitutionality    and     con- 

struction of  statutes. 

3.  Property  subject  to. 

VI.  Sidewalks. 

a.  In    general. 

b.  Injury  by  defective  sidewalks. 

c.  Removal  of  snow  and  ice. 


Additional  servitude  on.     See  Em- 
inent Domain,  IV,  e. 


HIGHWAYS  AND  STREETS,  I— II,  a. 
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Adverse  possession.     See  Adverse 

Possession,    VII. 
As    boundaries.      See    Boundaries 

and  Description,  II. 
Dedication  of.     See  Dedication. 
Railroads  in.    See  Railroads,  VI. 

I.     ESTABLISHMENT. 

a.  in  general* 

Massachusetts  statute  construed. 
Erection  of  boundary  stones. 
11:51. 

MassachusettB  statute   construed 
— ^Marking   termini   and   angles  of 
highways. 
12:32. 

Opening  or  widening  of  roads — 
Who  entitled  to  damages  and  how 
enforced. 

5:15. 

Construction  of  statutes  and  or- 
dinances concerning  laying  out  or 
construction  of  streets. 
11:11;    12:219. 

Nature  and  extent  of  the  public 
easement  in  a  highway. 
4:228. 

b«     By    user. 

See  Elements,  I,  c. 

Establishment  of  highway  by 
user. 

2:172;    4:196,  200;    5:201,  202; 
6:231;         7:189;  10:100; 

12:217,  218. 

The   width   of   the   highway    re- 
quired by  the  adverse  use,  is  de- 
termined by  the  character  and  ex- 
tent of  the  user. 
3:32. 

Over  homestead  land. 
12:218. 

c.     Control   by  municipality. 

Power  of  municipality  over  pub- 
lic streets. 
4:92. 

Validity    of   ordinance  limiting 
use  of  street  for  pleasure  driving 
only. 
7:11. 


Construction  of  ordinance  fixing 
fire  limits  and  regulating  the  con- 
struction of  buildings  within. 
11:63.  : 

Power  of  legislature  to  regulate 
height  of  buildings  abutting  on 
street. 

12:223. 

Power  of  municipality  to  grant 
a  sewer  right  to  an  Individual  in 
its   streets. 
6:135. 

Power  of   city   to  authorize  the 
use  of  a  street- for  a  freight  house. 
5:92. 

Power  given  a  municipality  to 
control  its  streets  and  regulate  the 
exercise  of  franchise  therein  does 
not  authorize  an  ordinance  fixing 
the  maximum  rates  chargeable  by 
a  telephone  company. 
11:63. 

II.     VACATION, 
a.  In  general. 

A  complete  vacation  of  a  high* 
way  involves  the  physical  closing 
of  the  way,  which  entitles  the  own- 
ers of  the  sodl  to  take  full  and 
complete  possess^n  of  their  land. 
5:206. 

Laying  out  new  way  to  take  the 
place  of  an  old  one. 

2:181. 

Who  may   object  to  vacation  of 
street. 

5:15;    10:11. 

When  injunction  will  He  against 
the  vacation  of  a  street. 
7:11. 


Municipality      can 
street  by  contract. 
8:14. 


not    'Vacate 


When  alteration  in  the  location 
of  a  road  operates  as  a  discontinu- 
ance of  a  part  of  it. 
9:11. 
Vacation  of  street  by  municipal- 
ity adopting  plat  omitting  any  ref- 
erence to  them. 
4:586. 
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Elevation    of    railroad    track   in 
street,  not  a  vacation  of  the  street 
12:226. 

Vacation   proceedings. 
12:220. 

Vacation  of  street  for  location  of 
railroad  depot. 
3:3-5;   7:11. 

What  non-user  will  extinguish  a 
public  easement 
2:181. 

Eftect   upon   rights  of  public  of 
non-user  of  street  or  alley. 
11:591. 

Abandonment  of  street  for  a  tevt 
years,  not  a  vacation. 
12:1. 

Nebraska  statute  construed. 
11:548. 

b.  Power   of   municipality. 

Power  of  municipality  to  change 
line  of  street. 
4:12. 

Power    of    municipality    to    nar 
row  a  street 
8:14. 

Power  of  City  c^  St  Louis  under 
its  charter. 
8:14. 

Power     of    municipality     as    to 
street   acquired    under   a    convey- 
ance. 
9 :  11. 

Tennessee     statute  construed — 

Power  of  city  to  sell  and  dispose 
of  streets. 
9:11. 

Kentucky  statute  construed. 
11 : 12. 

c.  Title  to  land. 

Reverting    of    title    to    abutting 
owner. 

2:6;    3:8;    11:96. 

Abutting  owners  having  title  to 
the  soil  need  not  take  actual  pos- 


session   to   establish    their    rights, 
upon  abandonment  of  a  highway. 
9:16. 

Vacation    of   street    on    original 
plat   of   town    site   on   government 
land — Who  takes  title  to  street. 
6:66. 

Rights   in  vacant  street. 
12:220. 

Ohio  statute  construed. 
9:11. 

d.  Abutter's  right  to  damages. 

Taking  of  street  for  other  pub- 
lic use — Right  to  compensation. 
3:4. 

When    abutting   owner    may    re- 
cover  damages  on   account  of  va- 
cation of  street. 
3:6,  7. 

Closing  of  a  street  so  as  to  make 
it  a  cul-de-sac. 
6:56;  10:11. 

Abutting  owner's   right  to  dam- 
ages and  measure  of  damages. 
12:220. 

Right  of  abutting  owner  to  main- 
tain action  for  closing  of  a  street. 
11:449. 

Iowa  statute  construed. 
4:12;   6:56;   11:12. 

e.  Non-a butter's  rights. 

Non-abutting  owner  can   not  re- 
cover    damages     for     vacation    of 
streets. 
6:56. 

Vacation   of  street — When    adja- 
cent   owner    whose   property    does 
not  abut  on  a  street  may  recover 
damages. 
4:13. 

Abutter's  rights  on  vacation  of 
part  of  street  not  in  front  of  his 
property. 

9:12;   10:11;  11:12. 

Taking  of  street  for  other  public 
use— Right  of  adjacent  owner  to 
compensation    for   injury   to   prop- 
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erty  not    abutting    on  the   street 
taken. 
3:3-7. 

PennsylTania    statute    conetarued 
— Rights  of  non-abutting  owner. 
8:14. 

Hi.     DEFECTIVE    HIGHWAY    OR 
STREET. 

What  is  a  defect  in  a  highway. 
12:233. 

Right  of  abutting  owner  to  re- 
cover damages  for  flooding  of  his 
property   on    account   of   defectiye 
sewer  In  street 
12:222. 

Highway   ;|Bilong    brink    of    deini 
lake — Ldablllty  for  failure  to  have 
proper  fence  beside  the  lake. 
12 :  231. 

Liability  of  municipality  for  In- 
Jury  resulting  from  defective  rail- 
ing or  barrier. 
11:88. 

Notice  of  injury  to  municipality 
12:231. 

Injuries  resulting  from  bridges. 
12:232. 

Liability  of  municipality  for  in- 
jury   to    traveler,    resulting   from 
excavations  in  highway  or  street. 
11:88. 

Municipality's  knowledge  of  de- 
fect. 

12:231. 

Municipal  liability. 
12:231. 

Contributory   negligence. 
12:231. 

IV.     ENCROACHMENTS    OR    OB- 
STRUCTIONS. 

See  Nuisance,  III,  b. 

Right  of  abutting  owner  to  tem- 
porarily encroach  on  a  highway. 
2:5. 

Injury  by  obstruction  placed  in 
highway  by  abutting  owner. 
6:159. 


Right    of    abutting    owner    to 
maintain     bay-window     projecting 
over   sidewalk. 
2:5. 

Piling   of   stone   along   the   side 
of  a  highway. 
11:88. 

Piling    boards    upon    a    bridge 
which  are  necessary  for  its  repair. 
11:88. 

Frozen  pile  of  ashes  five  or  six 
inches  high  in  a  street. 
11:88. 

Right  to  locate  a  voting  place  in 
a  public  street. 
12:221. 

Action     for     obstruction — Neces- 
sary   allegations    where    abutter's 
ownership  of  the  fee  is  required. 
6:46. 

Action  for  obstruction — ^An  abut- 
ter not  owning  the  fee  must  show 
special  injury. 
6:46. 

Injunction     against — ^Who     may 
maintain  and  when. 
8:3;   11:3;  12:221. 

flight  of  municipality  to  occupy 
street  with  a  public  market. 
6:46. 

Right    of    municipality     to    ob- 
struct highway  by  the  erection  of 
an  approach  to  a  bridge. 
4:12. 

Power  of  municipality  to  author- 
ize occupation  of  street  by  electric 
light  poles. 
10:3. 

Right  of  electric  company  to  set 
poles   in   front  of  abutter's   prem- 
ises over  his  objection. 
11:10. 

Right  of  abutting  owner  to  main- 
tain action  for  obstruction,  not  in 
a    part   of    the    way   opposite    his 
land. 
10:4. 
Effeot    of    abutting    owner    ac- 
quiescing  in  encroachment. 
12:221. 
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V.     ABUTTING  OWNERS. 

Shade  trees.    See  Trees,  IV. 

a.  Ownership   and    title. 

Reason  of  the  rule  placing  own- 
ership  of  the  fee  in   a  street  or 
highway  in  the  abutting  owners. 
3:8. 

Owner  of  fee  may  make  any  use 
of  street  not  interfering  with  ease- 
ments therein. 
8:3. 

Rights   as    to    wild   game   while 
passing  to  and  fro  across  the  high- 
way. 
11:3. 

Minerals     underneath    a    street, 
belong  to  the  owner  of  the  fee. 
2:6. 

Rights  ae  to  gravel,  Atone  or 
soil  within  the  limits  of  a  public 
highway. 

4:9;    6:46;    7:3;    10:3;    11:3. 

Title  of  abutting  owner  to  grass 
on  highway. 
1:463. 

Unlawful    construction    of   canal 
in  street  does  not  cut  oft  abutting 
owner's  right  to  the  fee. 
3:8. 

Owner  of  fee  in  a  highway  may 
maintain    an    action     of     trespass 
against  one  unlawfully   therein. 
7:3. 

Grant  by  owner  of  fee  of  right 
to  cross  street  with  a  pipe  line. 
7:3. 

An   appropriation   by   a   munici- 
pality of  an  abutting  owner's  fee 
simple  interest  in  a  highway,  en- 
titles him  to  substantial  damages. 
2:6. 


Missouri      statute 
Statutory     dedication 
ownership  of  the  fee. 
514. 


construed— 
of     streets, 


b.  Special  interests  and  rights. 

Right    to    swing    signs   or   awn 
ings    over    sidewalk. 
9:2;    10:2. 


Construction  and  validity  of  or- 
dinances as  to  swinging  of  signs 
and  awnings. 
9:2;   10:2. 

Special    interests   and    rights    of 
abutting  owner  discussed. 
1:4-18. 

« 

An  abutting  owner's  easements 
in  a  street  or  highway  constitute 
property. 

1:5,  14,  17a,  463;  2:5;  3:9. 

What  obstruction   to  ingress  or 
egress  gives  right  of  action. 
2:5;    6:46. 

Right    of    abutting    owner    ip 
make  temporary  use  of  street  for 
building  operations. 
3:9. 

Erection    of   retaining   walls   to 
support  his  lot 
6:46.  : 

Right  to  construct  an  area  in  a 
public  street. 
7:3. 

Right  to  run  electric  wires  above 
the  street. 
6:46. 

Right  of  abutting  owner  to  main- 
tain action  against  municipal  au- 
thorities for  failure  to  keep  high- 
way  in   repair. 

10:4. 

Rigbts   of    abutter    maintainin^t) 
place  of  business  on  an  alley. 
8:3. 

Rights  of  public  and  abutter  in 
highway. 
11:3. 

Rights  of  abutter  against  flood- 
ing from  street. 
11:4. 

Right  of  abutting  owner  to  use 
highway  for  drainage. 
10:3. 

Contractor  blasting  in  a  street — 
Liability    for    injury    to   abutting 
building. 
9:16. 
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Liability  of  municipality  for  in- 
jury to  abutting  property  wbile  re- 
pairing street 
10:4. 

c*  Change  of  grade. 

By  RaUroada.  See  RaUroads,  VI, 
d,  2. 

1.    In  general. 

Right  of  abutting  owner  to  en- 
join change  of  grade  calculated  to 
destroy  his  trees. 
11:10. 

The  mere  change  of  grade  is 
not  of  itself  a  taking  of  private 
property. 

5:9.  10;   7:9;   8:12. 

To   give   right  to  damages,  the 
injuries  must  result  from  the  im- 
provements. 
4:10. 

Waiver  of  right  to  damages  by 
abutter    signing    petlUon   lor    the 
improvement. 
4:10. 

Abutting  owner's  right  of  action 
for  damages,  not  lost  by  his  subse- 
quent conveyance  of  the  premises. 
7:9. 

Abutter's  right  to  damages  may 
be  lost  by  laches. 
9:9. 

Recovery  of  damages  for  change 
of  grade— How  far  a  bar  to  othei 
actions  against  city. 
9:10. 

Effect  of  ancient  release  of  dam- 
ages. 

12:230. 

Sufficiency  of  complaint  for  dam- 
ages. 
5:11. 

Evidence  In  action  for  damages. 
12:280. 

Rule  In  Kentucky. 
8:12. 


2.    By  municipality. 

As  to  when  a  municipality  is 
liable  for  damages  resulting  from 
change  in  grade. 

3:10;   4:10;   11:9;   12:230. 

Liability     of     municipality     for 
damages     resulting     to     abutting 
property   from   changing   the   nat- 
ural grade  of  a  street. 
5:10;    6:55;    10:10. 

Damages,  not  recoverable  for  in- 
jury to  buildings  erected  after  the 
municipality     has     established     a 
paper  grade  line. 
6:54. 

Rights  of  abutting  owner  where 
constitution  or  statute  provides  for 
compensation  when  property  is 
"taken  or  damaged." 

3:10;    4:10;    6:55;    7:9;    9:9; 
10:10. 

Construction  of  viaduct  for  the 
purpose  of  changing  the  grade  of 
a  street,  not  a  taking  or  appropria- 
tion of  private  property. 
2:8;  5:9. 

City  is  liable  for  change  of  grade 
not  made  in   conformity   with   its 
charter. 
10:10. 

Liability    of    municipality   does 
not  extend  to  tortious  acts  of  Its 
servants    in    connection    with    the 
work. 
10:10. 

Wrongful    change    of   grade    by 
municipality — ^Rights  of  abutter. 
3:10. 

Right    of    municipality    to    fix 
grade  on  one  side  of  a  street  on  a 
different  level  or  plane  from  that 
of  the  other  side. 
3 :  10. 

Conetitutionality    and    construc- 
tion of  statutes  imposing  liability. 
11:9;    12:230. 

Statutes  construed. 
6:64;    7:9;    9:9;    10:10;    11:9; 
12:230. 
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d.  Measure  of  damages. 


The  measure  of  damages  is  the 
difference  in  value  of  the  premises 
before  and  after  the  change. 

4:11;    6:54;    7:10;    8:12,    13; 
9:10;   10:10;   12:230. 

Damages  may  be  recovered  for 
injury  to  owner's  right  to  ingress 
and  egress. 
7:10;   9:9. 

Speculative  damages  not  allowed. 
6:64. 

Damages  added  by  the  construc- 
tion of  a  street  railway  in  a  street 
can  not  be  included. 
7:10. 

Construction    of    statute    giving 
abutting   owner   right    to   "special 
damages." 
5:13. 

What  may  be  considered  in  de- 
termining damages. 
8:13;  9:10. 

What  may   be   shown    in   deter- 
mining injury  to  the  market  value 
of  premises. 
7:10. 

What  may  be  shown  in  mitiga- 
tion of  damages. 
4:11. 

Setting  off  benefits  against  dam- 
ages. 

3:10;    4:10;   5:10;    6:54. 


e.  Assessments   for   Improvements. 

1.    In  general. 

Right  of  land  owner  to  be  heard. 
7:14. 

Petition      for  improvements — 

Rights   of   lessee  under   lease  for 
ninety-nine  yeare. 
8:17. 

Municipality     can     not     dictate 
how    land   owner   shall   sub-divide 
his  land. 
8:17. 


Increased   fire  protection   result- 
ing  from    paving   street,    may    be 
considered. 
10:14. 

Assessment  of  property  on  both 
sides  of  a  street  for  improvements 
lying  entirely  on  one  side. 
8:16;   10:12.  . 

Abutting   owner   can    not   avoid 
assessment    by    conveyance    of    a 
narrow  strip  next  to  the  street. 
6:57. 

Lien   of  street  improvement  as- 
sessments. 

1:620;   11:624. 

No  lien  can  arise  for  assessment 
of  street  not  dedicated  to  the  ptib- 
11c  use. 
9:15. 

Validity  of  assessment  for  drain- 
ing, filling,  and  grading  a  street 
7:13. 

When     assessment     for     paving 
street   will    be   held   void   because 
improvement  is  not  needed. 
8:16. 

Liability  for  additional  paving. 
4:14. 

Liability  of  lessee  of  ooal  lands 
for  sewer  assessment 
9:490,  491. 

Void  assessments  can  not  be  en- 
forced on  the  ground  of  the  bene- 
fits of  the  improvements. 
6:57. 

Rights  of  property  owner  where 
improvement  is  abandoned. 
8:17. 

Personal    liabilities    for    assess- 
ments. 

6:57,  10:12,  14. 

Injunction  against  assessments. 
8:17;  10:14;  11:16. 

Remedies  of  abutting  owner. 
11:13,  16;  12:497. 

Collection  of  assessments  as  an 
ordinary  debt. 
10:14. 
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Action  by  contractor — ^Rigbt  of 
owner  to  plead  set-off  or  counter- 
claim. 

8:17;  9:16. 

Statute      of      limitations      and 
laches. 
10:14. 

Agreement  by  abutting  owners. 
12:496. 

• 

Apportionment. 
12:496. 

Equality  of  assessments. 
11:13. 

Estimation  of  benefits. 
11:13;   12:496. 

Excessive  amount. 
11:18. 

Formal  requisites. 
11:16. 

Notice. 

11:13,  16;  12:496. 

Priorities. 
11 :  13. 

Reassessment. 
11:16;   12:498. 

Validity  of  assessments. 
11:13;   12:496. 

Waiver  of  irregularities  by  land 
owner. 

9:15;  10:14;   11:16. 

Who  can  object 
12:496. 

What   is   an    "original   construc- 
tion" of  a  street. 
12:496. 

2.    OonstitutionaUty  and  construc- 
tion of  statutes. 

Statute   authorizing   the   assess- 
ment of  abutting  property  for  street 
improvements,   constitutional. 
1:488;   6:57. 

Constitutionality  of  statutes 
authorizing  the  "frontage"  system 
of  assessment 

6:57;  7:12;  8:15;  9:18;  10:12; 
11:18. 


Validity    of   assessments   exceed- 
ing benefits  or  value  of  property. 
6:57;   7:12;   8:15. 

One    petitioning    for   street    Im- 
provements   under    a    statute   can 
not  afterwards  question  its  consti- 
tutionality. 
9:13. 

Statute  including  in  sewer  as- 
sessments costs  of  house  connec- 
tions. 

10:12. 

Constitutionality    of    statute    au- 
thorizing   the    assessment   of    the 
cost  of  street  sprinkling. 
8:16. 

Miscellaneous  statutes. 
4:14;       7:13;       9:15;       11:15; 
12:495. 

Construction  of  •  St.  Louis  char- 
ter. 

8:17;   9:15 

3.    Property   subject    to. 

Assessment    for    opening   street, 
limited  to  abutting  property. 
9:14. 

Liability  of  public  property. 
3:720;    10:13. 

Municipal    ischool    property,    not 
liable. 
9:14. 

Property     of     Industrial     school 
o];>erated   by   the   state,  not  liable. 
7:13. 

Conveyance  of  land  for  a  public 
park — ^Effect   of  covenant   on   part 
of  city  to  Improve  and  maintain  a 
street. 
4:14. 

Liability  of  railroad  property  to 
assessments. 

7:13;  8:16;  9:14;  11:14,  542. 

Outlying  property  taken  Into  a 
city. 

12:498. 

Property   of  coriK>rations. 
11M4. 
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Sewer  asseaBinents. 
11:14. 

Statutes  construed. 
11:14;   12:498. 

VI.     SIDEWALKS, 
a.  In  general- 
Sidewalks  treated  as  part  of  the 
street. 
3:8. 

Abutting      owner      constructing 
sidewalk  on  country  highway  may 
remove  it. 
2:101. 

Statute    imposing    fine    or    im- 
prisonment for  failure  to  maintain 
sufficient       sidewalk,      unconstitu- 
tional. 
1 :  488. 

Constitutionality     of     ordinance 
requiring    lessee     of     property    to 
keep  sidewalks  in  safe  repair. 
11:86. 

Stepping  stone  on  front  edge  of 
sidewalk — Uability     of      abutting 
owner  for  injury  caused  thereby. 
9:570,   571. 

Construction   of  stairways   with- 
in bounds  of  sidewalk. 
11:3. 

Right  of  abutting  owner  as  to 
excavations  and  vaults  under  side- 
walk. 

3:9;  11:3. 

Statutory  obligation  of  abutting 
owner   to    repair,     subservient    to 
municipal   control. 
10:96. 

Right  of  abutter  to  sue  for  in- 
jury to  sidewalk. 
8:3. 

Rights  of  abutting  owner  main- 
taining place  of  business. 
8:4;   11:3. 

b*  Injury  by  defective  sidewalks. 

Liability  for  injury  from  defec- 
tive  sidewalk. 

4:120;    9:114,    115;    10:96,    98; 

11:86;   12:231. 


City's   knowledge   of    defect. 
8:122;   12:231. 

Notice  of  injury. 
12:231. 

Contributory  negligence  in  using 
dangerous  sidewalk. 

7:106;   11:86,  87;  12:231. 

Measure  of  damages. 
12:23;. 

Right  of  municipality  to   recov- 
er damages  from  abutting  owner. 
12:232. 

Effect  of  city  charter  requiring 
abutting  owner  to  keep  sidewalk  in 
safe  condition. 
4:115. 

Injury    from    trap-door    In   side- 
walk. 

4:120;  9:114. 

Liability  for  injury  by  area  or 
vault  under  sidemlk. 
6:159;    8:121. 

""Injury  by  coal  hole  in  sidewalk. 
7:111;    9:114;    10:97. 

Injury  by  hole  in  sidewalk  dug 
by  telephone  company. 
8:122. 

Injury  by  waterpipe  of  abutting 
owner    extending    above    level    of 
sidewalk. 
10:97. 

Injury  resulting  from    defective 
railing  or  barrier, 
11:88. 

Injury   to  lame  man  by  reason 
of  his  cane  going  through  a  rotten 
place  in  a  plank  sidewalk. 
11:88. 
Injury   by   cellar   door  fixed   in 
sidewalk    and    elevated   above   the 
level. 
11:86. 

Liability    of    owner    of    leased 
premises. 
12:232. 

Lessor    not    liable    for    injuries 
caused    by    sidewalk,    where    the 
walk  Itself  is  in  good  repair. 
11:86. 
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Owner      bound      by      Judgment 
against  city. 
11:86. 
Necessity  and  sufficiency  of  no- 
tice    to     city — General   principles 
and  statutes  construed. 
11:87,  88. 
Competency    and    sufficiency    of 
evidence  in  action  against  munici- 
pality. 
11:87. 

Sufficiency  of  complaint 

11:87. 
Application  of  the  law  of  prox- 
imate cause. 

11:87. 

General  principles  and  particu- 
lar cases. 

11:87,  88. 

c  Removal    of    snow    and    Ice. 

Constitutionality  of  statute  or 
ordinance  requiring  abutting  own- 
ers to  remove  snow  and  ice  from 
sidewalks. 

7:15;   10:96. 

Covenant  by  leasee  to  save  les- 
sor harmless  from  damage  on  ac- 
count of  snow  and   ice — Liability 
of  lessee  to  person  injured. 
11:86. 

Liability    of   owner    for    injury 
caused  from  ice  forming  on  side- 
walk on  account  of  water  pipe  dis- 
charging water  thereon. 
9:114;    11:86. 

Liability     for     injury     resulting 
from  accumulation  of  ice  or  snow. 
10:96;   12:232. 

Liability  of  city  for  injury,  re- 
sulting from  ice  or  snow  on  side- 
walk. 

8:122;    11:88. 


HOLIDAYS. 


Acknowledgment  of  deed  on. 
1:19. 

Publication  of  notice  on. 
3 :  549. 


HOMESTEAD. 


III.      BSTABUSHMKNT  OF  THB  BIOHT. 

a.  In  general. 

b.  Occupancy  and  use. 

IV.    Lands  claimed  aixd  ▲Mouinr. 

a.  In    what   lands   a   homestead 

may  be  claimed. 

b.  Amount    of   lands. 

V.      EXEMFTIOir   FBOM   AUD   UAHUJTT 
FOB  DEBTS. 

a.  In  general. 

b.  Judgments  and  mortgages. 

VI.  Conveyance   ob   ikcumbbangb 

OF  homestead. 

a.  In  general. 

b.  Necessity  of  Joint  Instrument. 

c.  Mortgages. 

VII.  Abandonment,      waivbb      ob 

FOBFEITUBE. 

a.  In  general. 

b.  By  removal  or  absence. 

c.  By  conveyance,  leaae  or  mort- 

gage. 

VIII.  Rights    or    stjbvivinq    hub- 
band,      WIFE,      GHILDBEN      ob 

HEIBS. 

a.  In  general. 

b.  Heirs,     children    and     grand- 

children. 

IX.  Law  bt  states. 


Fraudulent  conveyance  of.  See 
Fraudulent  Conveyance,  I,  b. 

Homestead  entries  on  publico  land. 
See  Public  Lands.  III. 


I.    Right  to  a  homestead. 

II.      PEBSONS    EZmTLBD    TO    A 
STBADb 


I.     RIGHT  TO  A   HOMESTEAD. 

What   statute   gorems   right  to 
homestead. 
2:287. 

Legislature  can  not  destroy  ex- 
isting homestead  rights. 
2:288. 

Right  of  homestead  exemption, 
determined  by  law  in  force  at  time 
debt  is  created. 

3:400;    4:351;    5:377;   7:856. 

Mortgage    of    wife's    homestead 
for  debt  of  husband — ^Effect  of  his 
paying  the  debt. 
5:377. 

Homestead      statates      liberally 
construed. 
3:399. 
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Whether   land    1b   a   homeetead, 
is  a  question  of  fact. 
3:400. 

Right   of  non-reeldent   to   claim 
benefit  of  homestead  statute. 
3:400;  10:327. 

Acts  of  party  admissible  to  de- 
termine his  Intention   with   refer- 
ence to  homestead. 
4:360. 

A  claim  of  homestead  can  not 
be  shifted  from  one  tract  of  land 
to  another  so  as  to  defraud  cred- 
itors. 

11:263. 

Mortgage     covering     homestead 
and       non-exempt      property — ^En- 
forced against  the  latter  first. 
1:202;  2:293. 

Homesteads  are  favored. 
1:199,   202;    2:288. 

Homestead    right    not    enlarged 
for  sentimental  reasons. 
2:288. 

Measure   of    recovery    for   being 
wrongfully  deprived  of  the  posses- 
sion of  homestead. 
1:204. 

II.     PERSONS    ENTITLED    TO    A 
HOMESTEAD. 

As  to  who  may  claim  a  home- 
stead as  the  "head  of  a  family." 
3:386;     4:337;     6:389;     7:348; 
8:351;         9:332;         10:311; 
11:262;  12:234. 

Who  may  claim  a  homestead  as 
a  householder  or  housekeeper. 
3:386;     4:347;     6:389;     7:348; 
8:350;  10:311. 

Rights  of  husband  absent  from 
state  to  evade  criminal  prosecu- 
tion. 

5:371. 

Divorced  husband  living  with  his 
children. 
2:287. 

Rights  of  a  non-resident  wife. 
3:386;    6:389. 


Righta  of  abandoned  wife. 
3:386;   6:389. 

Rights  of  divorced  wife. 
5:371. 


Who  may  dalm  a  homestead  as 
an  "aged  or  Infirm  person." 
7:348. 

Grantor    In    fraudulent    convey- 
ance to  whom  land  has  been  recon- 
veyed. 
9:339. 

III-     ESTABLISHMENT    OF    THE 

RIGHT. 

a.  in  general- 

In  Tennessee,  a  debtor's  status 
at  the  time  the  creditor's  claim  be- 
comes  lien    determines   his   home- 
stead right. 
1:204. 

Manner  of  selecting  from  a  body 
of  land. 

5:375;    8:355;    9:337. 

Homestead  must  not  be  so   se- 
lected  as   to   Impair   value   of   re- 
mainder. 
•      5:375. 

When  duty  of  court  to  fix  home- 
stead rights. 
7:353. 

Right  of  purchaser  at  execution 
sale  to  have  homestead  set  off. 
10:315. 

Establishing  of  homestead  claim 
by  owner  of  undivided  Interest 
12:238. 

Use  of  wife's  property  as  a  home- 
stead— Presumption  of  her  consent 
12:238. 

Reservation  In  deed    of    assign- 
ment. 
1:204. 

Effect  of  mistake  of  Judgment  by 
appraisers  as  to  value. 
7:353. 

Conclusiveness     of     recitals     in 
declaration  of  homestead. 
7:353. 
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b.  Occupancy  and  use. 

Wbat  use  or  occupancy  gives  the 
right  of  homeetead. 

2:289;   7:354;   11:264;   12:237. 

Purchase  or  Improvement  of 
property  with  Intention  to  occupy 
as  a  homestead  at  some  future 
time. 

3:387;    4:347;    9:835;    10:818: 
11:264;   12:238. 

Occupancy   of  land   acquired  by 
purchase   must   precede    creditor's 
levy  of  execution. 
9:334. 

Actual  use  of  property  for  home- 
stead necessary  to  exempt  It. 
3:889. 

Previous  use   of   property   as  a 
store  or  a  saloon  does  not  affect 
homestead  claim. 
11:264. 

Business  homesteads. 
1:200. 


IV.     LANDS     CLAIMED     AND 
AMOUNT. 

a.  In  what  lands  a  homestead  may 
be  claimed. 

Title  of  claimant  necessary  to 
support  homestead. 

5:372;  10:312;   12:235. 

May  be  declared  on  an^  equitable 
interest  In  land. 
2:289. 

Lands  In  different  counties. 
«      4:349. 

Right    to    claim    homestead    in 
lands  used  for  other  purposes. 
3:387;  4:349;  6:392. 

« 

When  separate  tracts  may  be 
embraced  In  a  claim  of  homestead 
— Contiguous  and  non-contiguous 
tracts. 

2:282;     3:387;     6:373;     6:392; 
8:352,  368;  9:333;  12:236. 

Public  land  of  the  United  States, 
3:887;  6:390;  11:263. 


Lilfe  estate. 
6:390;   7:349;   12:235. 

Lands  held  In  cotenancy. 
2:287;      3:384,      387;      4:849; 
6:390:^7:349;    8:352;    9:333; 
10:312. 

Lands  held  In  joint  tenancy. 
1:204;   3:387. 

May  be  claimed  in  an  estate  by 
entireties. 

1:200;  2:287;  9:333. 

Estate  in  remainder. 
4:349;    6:390. 

Lands  acquired  In  exchange  for 
property  liable  for  debts. 
6:391;  7:349. 

Lands  acquired  with  the  proceeds 
of  a  previous  homestead. 
3:387;   7:350. 

Right  of  partner  to  claim  his 
homestead  out  of  partnership  real 
estate. 

1:204;  3:381-384;  4:349;  5:683; 
11:266. 

Right    to    claim    homestead    In 
an  undivided  interest 
3:387;    6:390;    8:352. 

Husband's  estate  by  curtesy  will 
support  claim. 
8-:  352. 

Lands  held  under  contract  of  pur- 
chase. 

11:263;   12:235. 

Leased  property. 
11:264. 

Leasehold  estate. 
3:387;  7:349;   10:312. 

Lands   being  Improved   with  In- 
tention of  using  as  a  homestead. 
4:349. 

Right  to  claim  in  building  occu- 
pied jointly  as  a  place  of  residence 
and  a  place  of  business. 

3:387;     4:349;     6:392;     7:351; 
10:314;  11:264. 

One     cannot     have     two    home- 
steads at  once. 
11:263. 
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Homestead  may  be  acquired  in 
lands  purchased  with  non-exempt 
assets. 

11:264. 

Shifting  of  homestead  from  one 
tract  of  land  to  another  by  ex- 
change or  sale  and  purchase. 

2:291;     8:387;     4:350;     6:376; 
7:350;  9:333;  10:312;  11:263. 

Homestead     cannot     be    shifted 
from  one  tract  to  another  so  as  to 
defraud  creditors. 
11:263. 

b.    Amount  of  lands. 

Value  of  land  exceeding  statu- 
tory limit — ^Exemption  claim  ex- 
tends only  to  the  statutory  limit. 

1:204. 

Extends  to  permanent  fixtures. 
3:387. 

Right  of  debtor  to  exceed  statu- 
tory limit  by  erection  of  improve- 
ments. 
8:391. 

Rule    for    determining    whether 
value  comes  within  statutory  limit. 
5:874. 

Deduction  of  incumbrance. 
6:374;  7:362;  8:364. 

When  a  rural  homestead  becomes 
urban  by  extension  of  limits  of 
city. 

1:204;   6:374;   11:268. 

Homestead  cannot  be  more  exten- 
sive than  interest  to  which  it  at- 
taches. 

7:362;   8:354. 

Effect  of  later  statute  increasing 
amount  of  homestead. 
8:364;   10:314. 

Increase  of  value  of  homestead — 
Rights  and  remedies  of  parties. 
7:368. 

EiXtending  exemption  to  crops. 
10:316. 

Extent   of  homestead   being  de- 
pendent on  being  within  an  Incor- 
porated town. 
3:899. 


Extent  determined  by  value  of 
claimant's  interest. 
8:400. 

Claim  of  homestead  includes 
buildings,  fences  and  improve- 
ments. 

6:898.  ' 

Right  of  claimant  as  to  selection 
where  lands  claimed  exceed  amount 
allowed. 
11:265. 

What     constitutes     a     business 
homestead. 
8:887. 

V.     EXEMPTION    FROM    AND 
LIABILITY    FOR    DEBTS. 

a.    In  general. 

Statutes  making  homesteaa  lia- 
ble for  debt  not  given  a  retroactive 
effect. 

11:267. 

The  claim  of  homestead  in  land 
is  subject  to  existing  liens  thereon. 
2:293;   4:362;   5:878;   6:897. 

Taxes  and  municipal  assess- 
ments. 

4:342-346,  362;   6:896. 

Equitable  lien  for  Improvements. 
4:352. 

Debts  existing  when  homestead 
is  acquired. 

3:889;    4:362;    6:378;    11:268; 
12:240. 

Claim  for  purchase  money. 
7:356;  9:339;   12:239. 

Debt  incurred  for  money  bor- 
rowed to  pay  purchase  price. 

8:389;     4:353;     6:397;     7:356; 
8:367;   12:289. 

Money  borrowed  and  expended 
in  improvements. 

1:204;   6:896;  11:359. 

Mechanic's  liens. 
3:389.  890;  5:377;  6:396;  7:855, 
356;   9:389;   12:239. 
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Homestead  acquired  by  devise- 
Liability  for  prior  debts  of  devisee 
or  testator. 

3:389;    4:351;    12:246. 

Debt  of  homestead   claimant  to 
state  asylum. 
10:316. 

Debt  due  by  a  husband  to  state 
for  keeping  his  wife  in  one  of  its 
asylums. 
4 :  351. 

Debts  of  deceased  owner. 
6:396. 

Sale    to    satisfy    lien— Right    to 
surplus. 
6:396. 

Rights  of  grantee  of  homestead. 
7:355. 

Claim  of  damages  for  a  tort. 
8:358;  10:317. 

Debt  for  trust  funds. 
8:358,  366;    11:267. 

Exemption    of    homestead,    pur- 
chased   with    funds    of    wife    and 
children. 
9:338. 

Claim  recovered  for  failure  to  de- 
liver personal  property  as  part  of 
the  purchase  price. 
9:339. 

Lien  for  services  of  attorney  in 
defending  homestead. 
9:340. 

Exemption  of  property  set  apart 
as  homestead  to  a  bankrupt  upon 
his  discharge  in  bankruptcy. 
11 :  268. 

Rights  of  creditors  who  have  put 
money  into  the  property. 
12:239. 

Right   of   debtor   to   surplus   at 
sale. 

12:239. 

Loss  of  creditors'  rights  by  their 
delay. 

12:240. 


Levy  of  attachment  on  exempted 
homestead  a  nullity. 
1:204. 

Conclusiveness   of   Judgment   de- 
nying right  of  homestead. 
8:859;  9:341. 

Exemption  of  homestead  insur- 
ance money  or  property  purchased 
with  it. 

1:533;   4:354;   8:357. 

To   subject   homestead    to   debt, 
both   husband   and   wife   must   be 
made  parties. 
3:389. 

Sale  of  homestead  for  a  debt  for 
which  it  is  not  liable  confers  no 
title. 

5:377. 

b.    Judgments  and   mortgages. 

Judgments  affecting  homestead. 
11:275. 

Judgment  liens. 
1:204. 

Judgment  against  debtor,  not  a 
Hen  upon  homestead  premises. 
3:389. 

Judgment  for  alimony. 

3:389;     4:352;     7:356;     10:817, 
331;  11:268. 

Judgment  not  a  lien  when  value 
of  homestead  does  not  equal  the 
exemption  amount. 

6:396;   7:355;   8:356;   11:271. 

Judgment  for  fine  and  costs  In 
a  criminal  prosecution. 
3:389. 

Judgment  imposing  fine  for  main- 
taining liquor  nuisance. 
11:354. 

Judgment  against  surety  on  bond 
in  favor  of  the  state. 
9:339. 

Where  Judgment  Is  not  a  lien, 
owner  may  convey  homestead  free 
from  It. 

3:389:    9:338. 

Purchase  money  mortgage. 
3:400. 
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Foreclosure  of  mortgage — ^Rights 
of  mortgagor  to  surplus. 
4:360. 

Wife's  right  of  homestead — Pri- 
ority of  husband's  mortgage  given 
before  marriage. 
8:358. 

Right    where    debts   secured   by 
mortgage  on  homestead  is  also  se- 
cured by  collaterals. 
3:400. 

VI.     CONVEYANCE  OR  INCUM- 
BRANCE OF  HOMESTEAD. 

a.     In  general. 

Must  be  coAveyed  in  the  stata- 
tory  manner. 
3:394. 

iBtatutes    regulating   comveyanoe 
of  homestead — Effect  upon  acquir- 
ing rights  through  an  estoppel. 
10:320,  321. 

Legislature  may  change  mode  of 
alienation. 
3:394. 

Husband's  right  to  alienate  or  in- 
cumber existing  homestead  cannot 
be  taken  away  by  subsequent  stat- 
ute. 

10:320. 

Validity  of  conveyances  of  home- 
stead between  husband  and  wife. 
3:396;     5:383;     6:399;     8:364; 
9:344;   10:320;   11:272. 

Sale   and    incumbrance   of   com- 
munity homestead. 
1:201. 

Homestead   cannot   be   conveyed 
separately  from  the  fee  until  it  has 
been  properly  allotted. 
2:295. 

Conveyance  by  husband  who  has 
deserted    his    wife — ^Effect   of   pre- 
sumption of  his  return  to  her. 
10:323. 

Executory    contract   for   sale   of 
homestead     by     husband     alone — 
Right    of   vendee    to    specific    per- 
formance or  to  recover  damages. 
3:395;   10:324. 


Contract  or  conveyance  by  hus- 
band alone — Effect  as  a  conveyance 
of    equitable    right    to    legal    title 
upon  extinguishment  of  homestead. 
10:325. 


tti 


Oil    lease'    construed   to   be    a 
conveyance. 

8:364;   10:322. 

Grantee  of  homestead  takes  free 
from  all  judgment  Hens. 
3:394. 

Leasehold    homestead    conveyed 
as  other  homesteads. 
3:394. 

Effect  of  Including  other  land  in 
an  invalid  conveyance  of  a  home- 
stead. 

3:394,  395;   5:381. 

Platting  of  land,  not  a  convey- 
ance. 

3:394. 

Acquiring  homestead  under  con- 
tract  of   purchase — ^Effect   of   hus- 
band's assignment  of  the  contract. 
3:395. 

Void    instrument    not    validated 
by  subsequent  declaration  of  aban- 
donment of  a  homestead. 
6:398,  400;   7:360;  8:363. 

Right     to     transmit     homestead 
right  by  will. 
8:363. 

Validating  conveyance  by  statute 
curing  defective  acknowledgment. 
8:363. 

Right  of  debtor  to  sell  and  con- 
vey an  allotted  homestead. 
8:363. 

Construction  of  devise  of  home- 
stead. 
5:384. 

Creditor   cannot   restrain    debtor 
from   selling   or   encumbering   his 
homestead. 
11:268. 

Effect   of   allotment   of   widow's 
homestead  in   land  held  adversely 
by  husband. 
11:274. 
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Validity  of  sale  of  homestead. 
12:243. 

Execution  of  contract  for  convey- 
ance  of    homeetead    by    the    wife 
after  the  husband. 
12:244. 

When  wife  estopped  to  impeach 
sale  or  lease  of  homestead  by  hus- 
band. 

12:244. 

b.     Necessity   of  Joint   instrument. 

Necessity  of  Joint  conveyance  by 
husband  and  wife. 

2:295;  3:395;  4:35S;  5:382; 
6:400;  7:360;  8:364;  9:345; 
10:321,  322;    11:272;    12:244. 

Necessity   of  both   husband   and 
wife  being  named  in  the  granting 
clause  of  the  instrument 
3:395;   4:358;   6:400. 

Joint  consent  may  be  expressed 
by  separate  deeds. 
2 :  296. 

Necessity  of  Joint  consent  being 
in  writing. 

2:295;   10:321. 

Where     statute     requires     joint 
deed    by    husband   and    wife,    hus- 
band's deed  of  assignment  for  the 
benefit  of  creditors  passes  nothing. 
2:295. 

Effect  of  wife's  mental  incapac- 
ity. 

10:321. 

Conveyance  by  husband  alone, 
where  wife  is  insane. 

3:395;   4:359;    5:381;    6:400. 

Conveyance  by  husband  on  his 
own  behalf  and  as  attorney  in  fact 
for  his  wife. 

4:358;  5:381;   12:244. 

Conveyance   for  support  of  hus- 
band   and    wifen— Effect    of    wifels 
failure  to  Join  through   erroneous 
advice  of  officer. 
3:395. 

Mere   consent   or   willingness  of 
wife  to  sign,  not  sufficient. 
4:358. 


Husband's  conveyance  alone  of  a 
right  of  way  over  a  homestead. 
1:201;     2:295;     5:382;     7:860; 
9:345. 

Mining  lease. 
1:201. 

Granting  of  an  easement. 
9:345. 

Conveyance    by    husband    alone 
who    has    driven    his    wife    from 
home. 
5:382. 

Homestead  held  under   contract 
of  purchase — Power  of  husband  to 
forfeit  contract 
5:382. 

Right  of  wife  to  show  that  her 
signature    was    procured    through 
duress. 
6:400. 

Power  of  husband  alone  to  dedi- 
cate homestead  to  public  use. 
7:360. 

1     Deed  of  trust  made  for  the  use 
of  the  wife. 

7:360;  8:364. 

Joinder    by    guardian   of   insane 
spouse. 
7:360. 

Woman  living  with  a  man,  but 
who  is  not  his  lawful  wife,  need 
not  Join. 
9:345. 

Sale  of  timber. 
3:395. 

Contract    giving    right    to    take 
water  from  a  spring. 
10:321. 

Contract  by  husband  to  purchase 
fruit  trees  and  pay  therefor  with 
portion  of  crop  of  fruit 
3:400. 

Husband^s     conveyance     without 
wife's  signature,  not  validated  by 
a  subsequent  divorce. 
7:368. 
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Deed  of  homestead  by   huaband 
alone — Effect  of  subsequent  deatb 
of  wife. 
11:269. 


c.     Mortgages. 

Validity  of  mortgage  of  home- 
stead. 

12:244. 

Husband  and  wife  must  Join  in 
execution. 
1:201. 

Husband   taking   an   assignment 
of  a   mortgage  on   his  homestead 
can    not    reassign    it    as    security 
without  his  wife  Joining. 
11 : 271. 

Mortgage   to    pay    for    improve- 
ments. 
5:378. 

Mortgage  to  secure  purchase 
money. 

3:395;  6:400. 

Mortgage  by  unmarried  owner. 
3:395. 

Pow^er  of  husband  to  extend  du- 
ration of  mortgage  lien  on  home- 
stead. 

8:365. 

Setting  aside  a  mortgage  on  ac- 
count   of    wife's    ignorance   of    its 
contents. 
6:399. 

Rights  of  mortgagee  taking  with 
notice    that    land    was    purchased 
with  proceeds  of  homestead. 
8:363. 

Right  of  wife  to  mortgage  home- 
stead acquired  by  devise  from  her 
husband. 
9:344. 

Estoppel     of    wife    to    question 
mortgage  by   receiving  and   using 
money  obtained  thereby. 
9:345. 

Keeping  mortgage  alive  by  pay- 
ments. 

10:320. 


Redemption  from  mortgage. 
12:243. 

Mortgage  by  husband  as  guard- 
ian for  insane  wife. 
12:244. 

Mortgage    by    husband    to    wife 
void. 

1:201. 

Rights  o^  wife  not  Joining  in  her 
husband's   mortgage   of   lands  not 
claimed  as  a  homestead. 
11:264. 

Particular  cases. 
5:381. 


VU.     ABANDONMENT,     WAIVER 
OR   FORFEITURE 

a.     In  general. 

Effect  of  fraudulent  conveyance. 
See  Fraudulent  .  Conveyances, 
III,  e. 

How  homestead  may  be  lost. 
2:296. 

May    be    lost    by   decree    setting 
aside  fraudulent   conveyance. 
2:296. 

Abandonment  a  question  of  fact. 
1:203;  9:342. 

Husband's  Intention,  determines. 
9:343. 

Use  for  unlawful  purpose  Is  not. 
1:203. 

An  agreement  to  give  up  a  home- 
stead without  the  wife's  Joinder  is 
void. 

1:204. 

Homestead  character  of  a  build- 
ing not  lost  by  Its  severance  from 
the  realty  by  a  trespasser. 
3:387. 

Intention  as  an  element  of 
abandonment. 

3:393:   4:356;  9:343. 

One  asserting  abandonment  has 
burden  of  proof. 

3:393;   6:398;  9:342. 
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An  abandonment  does  not  relate 
bc^ck  80  as  to  give  validity   to  a 
previous  void  execution  sale. 
4:356. 

Power  of   husband   to   effect  an 
abandonment     of     the     homestead 
without  his  wife's  consent. 
4:357;  8:364;  10:318,  319. 

E^ect  of  divorce  or  separation 
of  husband  and  wife. 

3:393;    5:380;    11:273;    12:246. 

Wife  abandoning  her  husband. 
2:296;  9:342;   11:269. 

Effect  of  husband's  removal  or 
abandonment  where  wife  remains 
in  occupancy. 

6:398;    7:357;    8:360. 

Offering  to  sell  the  homestead 
3:393. 

Loss  of  homestead  by  obliteration 
of  family. 

3:393;    8:360;    9:342;    10:318; 
11:270. 

Exercise   of    the    right   of   fran- 
chise as  determining  abandonment. 
4:356;  6:398. 

Effect  of   owner's  platting  rural 
homestead 
6:398. 

Failure  to  assert  homestead  be- 
fore execution  sale,  as  a  waiver. 
6:398;  7:357;  9:342;  10:318. 

Wife    accepting    money    decreed 
her  in  lieu  of  homestead. 
11:269. 

Abandonment  of  contract  under 
which  one  claims  the  land. 
11:269. 

Detention  of  claimant  in  an  asy- 
lum or  penitentiary. 
11:276;   12:242. 

Occupancy  of  a  part  of  a  resi- 
dence for  business  purposes. 
11 :  264. 

a 

Estoppel    agalnfft   wife   acquiesc- 
ing in  proceeds  of  homestead  being 
used  to  pay  husband's  debt. 
12:234. 


Release  of  homestead. 
11:269. 

« 

Widow's  election  to  abandon. 
11:269. 

Particular       cases,       illustrating 

what  constitutes  an  abandonment. 

3:393;     4:356;     5:380;     6:398; 

7:357,  358;  8:360;  9:342,  343; 

10:318,     319;      11:269,     270; 

12:241,  242. 

Waiver  in  a  note  does  not  affect 
subsequent    homestead    rights    ac- 
quired by  inheritance. 
3:389. 

Waiver  by  bringing  suit  for  par- 
tition w^ithout  claiming  homestead 
rights. 
5:380. 

Waiver  of  homestead  by  stipula- 
tion in  contract  creating  indebted- 
ness.* 

8:362. 

Waiver  of  right  of  exemption  of 
homestead  ineurance  monev. 
7:357. 

Estoppel    of    creditor    to    assert 
waiver. 
10:318. 


b.    By  removal  or  absence 

Temporary  absence  with  inten- 
tion of  returning  does  not  consti- 
tute an  abandonment. 

1:203;  2:296;  3:393;  4:356; 
5:380;  6:388;  7:358;  8:361; 
10:319;  11:270. 

Temporary  absence  for  the  pur- 
pose of  health,  pleasure  or  business. 
6:398;     7:358;     8:361;     9:343; 
10:319;   11:270. 

Temporary     absence     while     in 
search  of  a  new  residence. 
5:380;  7:358;  8:361. 

Temporary  absence  for  the  pur- 
pose of  educating  children. 
8:361;    10:319;    12:242. 

Removal    from    homestead    farm 
to  engage  in  business. 
4:356;  10:319. 
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Removal     neoessltated     by     tlie 
necessities  of  an  aged  person. 
7:358. 

Removal  necessitated  by  destruc- 
tion of  buildings. 
12:242. 

Temporary  removal  from  a  hotel 
occupied  as  a  dwelling. 
12:242. 

Abandonment    of    homestead    by 
removal. 

11:269;   12:241. 

Partial  removal  on  eve  of  selling 
property. 
12:242. 

Absence  of  wife  on  account  of  111 
treatment  Is  not. 
1:203;  12:242. 


c.     By  conveyance,  lease  or  mort- 
gage. 

A  sale  of  land  terminates  home- 
stead rights. 
1 :  197. 

As  to  what  contracts  or  convey- 
ances will  effect  an  abandonment 
of  a  homestead. 

1:203.      204;       5:380;       6:398; 
7:358;   8:361;  9:342. 

Conveyance  to  secure  particular 
debts,  not  a  waiver  as  to  other 
debts. 

2:296. 

As  to  when  leasing  of  a  home- 
stead will  operate  as  an  abandon- 
ment. 

1:203;     3:393;     4:356;     5:380; 
6:398. 

Renting    rooms    in    a    residence, 
not  an  abandonment. 
2:296. 

Abandonment  or  waiver  of  home^ 
stead  by  execution  of  mortgage. 
1:203;     3:393;     5:380;     6:898; 
9:342. 

Relinquishment    by    ante-nuptial 
contract. 
11:262. 


VIII.     RIGHTS  OF  SURVIVING 
HUSBAND,    WIFE,    CHIL- 
DREN  OR   HEIRS. 

a.    In  general. 

Homestead  right  determined  by 
statute  in  force  at  time  of  ances- 
tor's death. 

5:379;   6:401. 

Widow's  rights  fixed   by  law  at 
date  of  husband's  decease. 
12:246. 

Sale    of    fee    simple    Interest    of 
children  subject  to  widow's  right  to 
possession. 
3:397. 

EfTect  of  devise  to  wife  upon  a 
right  to  homestead. 

3:397;   7:361;   8:366. 

EfTect  of  surviving  wife  having 
an   undivided  absolute  interest  in 
the  property. 
4:355. 

Divorced  wife  has  no  homestead 
rights  in  her  husband's  land. 
5:379. 

Widow's  homestead  rights  cannot 
extend  to  lands  In  which  her  hus- 
band held  only  a  life  estate. 
7:361. 

BfTect  of  ante-nuptial  contract  re- 
leasing widow's  right  of  home- 
stead. 

10:326. 

Effect  of  widow  being  a  non-resi- 
dent. 

10:327. 

Construction    and    effect    of    de- 
vises affecting  homestead. 
12:246. 

Widow's  possession  as  notice  of 
her  homestead  rights. 
12:240. 

Acceptance  by  widow  of  dower  in 
land  a&  waiver  of  her  homestead 
right. 
12:56. 

Renunciation  of  will. 
12:246. 
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b.    Heirs,  children  and   grand- 
children. 

'*Heirs"   held    to  include  grand- 
children. 

2:150,  note. 

Right   of   heirs    to   Insist    upon 
foreclosure     of     purchase     money 
mortgage. 
3:400. 

Effect    of    assignment   of    home- 
stead upon  rights  of  heirs. 
4:355. 

Estoppel  against  heirs  receiving 
payment  from  widow  for  their  in- 
terest in  the  homestead. 
12:246. 

Rights  of  adopted  child. 
3:397. 

Death    of    child — ^Rights   of    ad- 
ministrator. 
12:246. 

Child  living  with  its  grand-par- 
ents is  a  member  of  the  family, 
though  its  father  is  alive  and  holds 
a  court  order  for  its  custody. 
11:262. 

Rights    of   surviving    children — 
Sufficiency  of  occupancy  by  a  ten- 
ant of  their  guardian. 
9:347. 

Statute  casting  descent  of  home- 
stead upon  children  of  decedent — 
Grandchildren  of  decedent  not  in- 
cluded, although  they  lived  with 
him  and  constituted  a  portion  of 
his  family. 
2:148-160. 


iX.     LAW    BY    STATES- 

Alabama — 
Occupancy  and  use  necessary. 
4:347;   5:351. 

Amount  of  land. 
3:391;   10:814. 

Declaration     and     selection     of 
homestead. 

3:388;     6:395;     7:353;     9:837; 
11:266. 


Necessity  of  setting  apart  home- 
stead. 
2:294. 

Conveyance  and  Incumbrance  of 
homestead. 

3:894,  396;  4:859;  5:382; 
6:400;  8:368;  9:846;  10:821; 
11 :  272. 

Liability  for  debts. 
11:268. 

Mechanic's  liens* 
6:877. 

Purchase  money. 
6:397. 

Rights     of     surviving    husband, 
wife  and  children. 

4:355;  5:879;  7:861;  8:366; 
9:346. 

Valuation  of  homestead. 
4:360. 

Rights    of   purchaser   of   child's 
interest  in  homestead. 
11:274. 

Rights  of  widow  and  children. 
11:274;  12:234,  246. 

Waiver  of  homestead  exemption. 
12:240. 

Arizona — 
Who  may  claim  homestead. 
12:234. 

Selection  of  homestead  from  com- 
munity property. 
12:235. 

Extent  of  homestead. 
12:236. 

Declaration  of  homestead. 
12:238. 

Amount  of  land. 
6:393. 

Conveyance  and  incumbrance  of 
homestead. 

8:364;   10:321. 

Arkansas-— 

Homestead     rights,    a    personal 
privilege. 
10:315. 
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Who  may  claim  a  homestead. 
7:348;  10:311. 

Neceesity  of  filing  schedule. 
12:238. 

Assertion    of   claim    against   at- 
tachment. 
2:294. 

Occupancy  and  use  neceBsary. 
3:387;  12:238. 

What  lands  are  contiguous. 
6:392. 

Amount  of  land. 
.5:374. 

Urban  homestead. 
6:394. 

Adverse    possession    of    widow's 
homestead  by  heirs. 
11:274. 

Conveyance  and  incumbrance  of 
homestead. 

3:394,  395;  4:358;  5:382; 
7:360;  8:364;  10:821;  11:271. 
272. 

Statute  validating  defective  con- 
veyance of  homestead. 
7:360;   8:363;   9:345. 

Liability  for  debts. 
11:267. 

Liability  for  purchase  money. 
5:378;  9:339. 

Judgment,  not  a  lien. 
10:316. 

Jurisdiction  of  probate  court  to 
order  sale  of  homestead. 
9:339. 

Waiver  or  abandonment  of  home- 
stead. 

2:296. 

Rights     of     surviving     husband, 
wife  and  children. 

3:397;  4:355;  7:361;  9:846; 
10:326;   11:263. 

Rights     of     widow    and    minor 
children. 
11:263. 


California — 

In  what  lands  homestead  may  be 
claimed. 

3:387;   4:349. 

Actual  residence  necessary. 
2:289. 

Declaration  and  selection  of 
homestead. 

2:294;     3:388;     4:348;     6:395; 
7:353;   8:355;   9:337;   11:266. 

Liability  for  Judgments  or  mort- 
gages acquired  before  declaration 
of  homestead. 

2:293;     5:377;     6:396;     8:358; 
9:339. 

Priority  of  homestead  claim  over 
mortgage. 
8 :  356. 

Business  homestead. 
3:387. 

Homestead   right   in   community 
property. 
2:289. 

Appointment    of    homestead    ap- 
praisers. 
11:275. 

Amount  of  land. 
6:393. 

Deduction  of  incumbrances. 
7:352. 

Extent  of  homestead. 
12:236. 

Abandoning  of  homestead. 
2:296. 

Method    of   setting  aside   home- 
stead to  an  insolvent. 
7:348. 

Setting  apart  mortgage  property 
as  a  homestead. 
11:271. 

Nature  of  reversionary  estate  of 
heirs. 

11:274. 

Mortgage  against  homestead. 
12:240. 

Homestead  cannot  be  sold  under 
mortgage  unless  recorded  before 
declaration  of  homestead  is  filed. 

2:287. 
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Abandonment  of  homestead. 
7:357. 

Conveyance  and  Incumbrance  of 
homestead. 

3:395;  4:358;  7:360;  8:863, 
364;  9:345;  10:321. 

Proceedings  to  authorize  convey- 
ance where  spouse  Is  insane. 
5:381. 

Quitclaim  deed  by  husband  and 
wife  sufficient. 
2:295. 

Probate  homestead. 
2:294. 

Rights     of     surviving     husband, 
wife  and  children. 

2:297;  3:397,  398;  4:360;  5:379; 
6:401;  7:361;  8:366;  9:346; 
11:274. 


Colorad 

Declaration     and     selection     of 
homestead. 
3:388. 

Designation  of  homestead  to  give 
it  right  of  exempUon. 
3:389. 

Conveyance  and  incumbrance  of 
homestead. 
3:395. 

Mortgaging  of  homestead. 
12:243. 

Florida— 

Who     constitutes     head     of     a 
family. 

2:287;    11:262;    12:234. 

Occupancy  and  use  necessary. 
6:392. 

Amount  of  land. 
9:336. 

Conveyance  and  Incumbrance  of 
homestead. 

3:394;  7:359. 

Devise  of  homestead. 
9:344. 

Homestead  rights  of  partners. 
11:266. 


Administrator's  possessory  right 
in  his  decedent's  homestead. 
11:274. 

Descent  of  homestead. 
2:297. 

Homestead  not  subject  to  devise. 
1:201. 

Rights     of     surviving     husband, 
wife  and  children. 

6:401;  7:361;  11:274. 

Qeorgia-— 
Who  may  claim  a  homestead. 
2:287;  3:386;  8:850;  351. 

Right  of  married  woman. 
5:371. 

Who  may  claim  a  homestead  as 
an  *'aged  or  Infirm  person." 
7:348. 

Homestead      In     undivided      in- 
terests. 
12:238. 

Declaration     and     selection     of 
homestead. 

4:348;     5:375;     6:395;     7:853; 
8:355;   10:315. 

Limit  of  urban  homestead. 
11:265. 

Liability  for  debts. 
11:267. 

Liability  for  purchase  money. 
3:389. 

Liability    of   proceeds    of   home- 
stead for  debts. 
11:268. 

Affidavit!  of   judgment    creditor 
that   homestead    is   liable   for   his 
claim. 
4:351. 

E«xemptlon  of   crops. 
7:355. 

Land  bought  with  the  proceeds 
of  a  homestead. 
10:317. 

Lost  homestead  papers. 
11:276. 
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Conyeyance  and  incumbrance  of 
homestead. 

7:359,  360;   9:344. 

Mortgage  of  homestead. 
11:271. 

Authority  of  debtor  to  waive. 
6 :  398. 

Homestead    right    continues    as 
long  as  there  are  beneficiaries  to 
enjoy  it. 
4:360. 

Rights     of     surviving     husband, 
wife  and  children. 

3:397;    7:361;   8:366;    11:274. 

Abandonment  by  widow. 
11:269. 

Effect  of  widow's  failure  to  ap- 
ply for  a  year's  support. 
12 : 246. 


Idah 

Declaration     and     selection     of 
homestead. 

6:395;  7:353;  11:266. 

Mortgage   before    declaration   of 

homestead. 
6:397. 


lllinoi( 

Who  may  claim  a  homestead. 
4:347;  7:348;  12:234. 

Claimant  need  not  have  title  in 
fee. 

12:235. 

In  what  lands  homestead  may  be 
claimed. 
3:387. 

Occupancy  and  use  necessary. 
7:351. 

Urban  homestead. 
6:394. 

Amount    of   land. 
8:354;   11:264,  268. 

Possession    by   wife   under   con- 
veyance of  homestead. 
12:237. 

Husband  and  wife  holding  home- 
stead    as    tenants     in     common — 
Power  of  wife  to  make  devise. 
12:246. 


Exemption  from  execution  sale. 
5:377. 

Waiver  of  homestead. 
3:393. 

Failure  to  assert  homestead  be- 
fore sale,  not  a  waiver. 
6:398. 

Release  of  homestead. 
11:269. 

Conveyance  and  incumbrance  of 
homestead. 

3:395,396;  4:358;  5:383;  7:360; 
9:345;  10:321;  11:272; 
12:245. 

Rights     of     surviving     husband, 
wife  and  children. 

3:397;  6:401;  7:361;  8:366; 
10:326. 

Conveyance  not  an  abandonment. 
2:296. 

Homestead    rights    of    divorced 
wife    and    surviving    widow. 
11:273. 

Construction    of   homestead    and 
loan  association  law  with  reference 
to  usury. 
12:239. 

Rights  of  infant  children. 
11:262,   274. 

Rights     of     surviving     husband, 
wife   and   children. 
11:274. 

Rights  of  widow  purchasing  prop- 
erty sold  to  pay  her  husband's  debts 
subject    to    the    homestead    estate 
and  her  right  of  dower. 
11:275. 

lowa-^ 
Who    may    claim   homestead. 
12:234. 

Occupancy  and  use  necessary. 
1:200;  8:353;   12:237. 

Declaration     and     selection     of 
homestead. 
7:353. 

In    what    lands    homestead    may 
be  claimed. 
4:349. 
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Amount  of  land. 
9:336;   12:236. 

Urban  homestead. 
3:399;   10:314. 

Change   of  homesteads. 
10:312. 

Right  to  extend  claim  to  crops 
or  money  derived  from  land. 
3:387. 

Rights  of  childless  divorced  wife. 

8:350. 

Conveyance  and  incumbrance  of 
homestead. 

3:395;  4:858;  5:382;  9:845; 
10:321,  324;  11:271.  272. 

Liability  for  prior   debts. 
9:339. 

Exhaustion     of    other    property 
first 

7:355. 

Liability    of   proceeds    of   home- 
stead for  debts. 
11:268. 

Liability    of   devised    homesteao 
for  debts  of  devisee. 
12:246. 

Shifting    of    a    homestead    from 
one  tract  of  land  to  another. 

4:350;  5:376;  6:398;  11:268; 
12:242. 

Rights     of     surviving     husband, 
wife  and  children.  * 

2:297;  3:397;  6:879;  6:401; 
7:361;  8:366;  9:346;  10:326; 
12:240. 

Kansas — 
Occupancy  and  use  necessary. 
5:373;   7:351;   10:313. 

Child    living  with   grandparents 
as  a  member  of  the  family. 
11:262. 

Amount  of  land. 
4:347;  6:898. 

Selection    of   homestead    out   of 
farm  lands. 

5:375;  8:355. 


When  land  will  be  deemed  with- 
in a  city. 
4:349. 

Renting   rooms    in    a    residence, 
not  an  abandonment. 
2:296. 

Conveyance  and  Incumbrance  of 
homestead. 

4:358;    6:400;   7:360;    10:321 

Husband's  contingent  interest  in 
lands  occupied  with  his  wife  as  a 
homestead. 
7:362. 

Survival  of  right  of  homestead. 
11:262. 

phowing   wife's   consent  to  hus- 
band's  lease  of  homestead. 
11:272. 

Rights     of     surviving     husband, 
wife  and  children. 

9:346;   11:262,  274. 

Effect  of  re-marriage  of  widow. 
2:296,  297. 

Minor  children  cannot  waive  or 
abandon. 
2:296. 

Kentucky — 
Who  may  claim  a  homestead. 
3:386;    7:348;    8:350;    10:311. 

Occupancy  and  use  necessary. 
1:200:     4:347;     5:373;     6:392; 
9:334. 

Rights  of  woman  who  is  a  bona 
fide  housekeeper. 
11:262. 

In  what  lands  homestWd  npay  be 
claimed. 

9:333;    10:312. 

Homestead    in    undivided    inter- 
ests. 

12:238. 

Effect  of  undervaluation  by  ap- 
praisers 
3:399. 

Amount  of  homestead. 
11:268;  12:235. 


288 


HOMESTEAD.  IX. 


Homestead  in  separate  tracts  not 
adjoining. 
11:263. 

Liability  for  existing  debts. 
3:389;  4:351,352;  5:378;  6:397; 
8:358;     9:338,     339;     10:316, 
317;    11:267,    268;    12:239. 

Liability  for   borrowed   purchase 
money. 
4:353. 

Purchase  of  homestead  and  giv- 
ing a  mortgage  back  for  purchase 
price. 

11:268. 

Conveyance  and  incumbrance  of 
homestead. 

2:295;  3:395;  4:358;  7:359, 
360;     9:345;     10:321. 

Money    obtained    from    the    sale 
of  a  homestead. 
11:268. 

Effect    of    marriage     of    infant 
daughter. 
11:268. 

Homestead  right  of  one   having 
a   life   estate  only  in  land. 
11:266. 

Shifting  homestead  to  another 
tract. 

3:399;   12:240. 

Rights  of  surviving  husband, 
wife  and  children. 

2:297;  3:397;  5:379;  7:361; 
8:366;  9:346;  10:326;  11:268. 
274. 

Rights  of  minor  children  by  dif- 
ferent wives. 
12:246. 

Sale  or  renting  of  homestead  by 
widow. 

6:398;   12:241. 

Louisiana — 
Who   may   claim  a  homestead. 
2:287;    10:311. 

Right  of  married  man  to  claim 
homestead. 
12:234. 


Occupancy  and  use  necessary. 
10:313;    12:287. 

Declaration     and     selection     of 
homestead. 
4:348. 

Extent  of  homestead. 
12:236. 

Liability  of  mechanic's  lien. 
12:239. 

Conveyance  and  Incumbrance  of 
homestead. 

5:381;  12:244. 

« 

Right?     of     widow     and     minor 
children. 
12:246. 

'Construction  of  statutes 
5:384. 

M  assa  cii  uaetta — 

Rights     of     surviving     husband, 
wife  and  children. 
3:397. 

IVIicliigan-* 
Who  may  claim  a  homestead. 
3:386. 

Occupancy  and  use  necessary. 
8:353. 

In  what  lands  homestead  mav  he 
claimed, 

C::390;  9:333. 

Amount  of  land. 

2:287;    3:391. 

« 

How  homestead  may  be  divested. 
3:393. 

Conveyance  and  Incumbrance  of 
homestead. 

6:400;    7:360;   8:363,  364. 

Right     of     surylving     husband, 
wife  and  children. 
3:397;  8:366. 

Minnesota — 
Area   of  homestead. 
12:236. 

Quantity    of   land    exempt — How 
determined. 
2:290. 
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Extent     of     claim     in     platted 
grouua. 
4 :  349. 

Urban  homestead. 
3:399;    6:394;    7:352. 

Liability  for  debts. 
11:267. 

Liability   for  debts   of  deceased 
husband  or  wife. 
2:294. 

Debt  incurred  on  account  of  im- 
provements. 
7:356. 

Garnishment  of  money  owing  on 
account  of  sale  of  homestead. 
12:240. 

Husband  and  wife  must  join  in 
deed. 

1:201. 

Rights     of     surviving     husband, 
wife  and  children. 

7:361;    8:366;    10:326. 

Waiver  by  surviving  husband  or 
wife. 

2:297. 

MiasiaaippI-* 

In  what  lands  homestead  may  be 
claimed. 

3:387:  9:333. 

i^xient  of  homestead. 
12:236. 

Occupancy  and  use  necessary. 
2:289;   7:351. 

Declaration     and     selection     of 
homestead. 

3:388;  10:315. 

'   Allotment  of  homestead. 
5:375. 

EfTect  of  Incomplete   change   of 
homesteads. 
4:347. 

Conveyance  and  incumbrance  of 
homestead. 

5:382;   8:364;     9:345;     10:321; 
11:271,    272. 

Rights  of  widow  and  children. 
2:297;   12:246. 


Partition      of      homestead      as 
against  widow. 
12:246. 

Missouri — 
Who  may  claim  a  homestead. 
7:348;  8:351. 

In  what  lands  homestead  may  be 
claimed. 
10:312. 

Extent  of  homestead. 
11:264. 

H'omestead    acquired    with    pro- 
ceeds of  a  prior  homestead. 
10:312. 

Occupancy  and  use  necessary. 
2:294;    8:353;    10:313. 

Declaration     and     selection     of 
homestead. 

8:355;  9:337. 

Parties  to  procedure  to  set  aside 
homestead. 
2:294. 

Fee   cannot   be   sold   subject   to 
homestead. 
4:351. 

Rights    of    purchaser   of   home- 
stead. 
8:356. 

Conveyance  and  Incumbrance  of 
homestead. 

3:395;  9:345;  10:320;  11:272. 

Liability  for  debts. 
•  9:339;    10:317;    11:268. 

Sale  to  satisfy  debts,  void. 
9:338. 

Exemption  from  debts. 
8:358;   10:316. 

Homestead    rights    upon    setting 
aside  fraudulent  conveyance. 
11:268. 

Choosing  of  exemption  by  debtor 
11:268. 

Homestead  rights  where  land  was 
mortgaged. 
11:265. 
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Property    purchased     with     pro- 
ceeds of  homestead,  but  never  oc- 
cupied as  such. 
11:264. 

Sale  or  exchange  of  homestead. 
5:376. 

Right    of    wife    to   claim    home- 
stead exemption. 
11:262. 

Rights     of     surviving     husband, 
wife  and  children. 

2:297;  3:397;  4:355;  5:379; 
7:361;  8:866;  9:346;  10:376; 
12:246. 

Rights  of  surviving  widow  who 
has   Joined   in  a   mortgage. 
11:271. 

Effect  of  widow  s  election. 
11:269. 

Montana- 
Occupancy  and  use  necessary. 
5:373. 

Amount  of  land. 
7:352. 

Declaration     and     selection*    of 
homestead. 
8:355. 

Liability  to  Judgments. 
8:358. 

Conveyance  and  incumbrance  of 
homestead. 
6:400. 

Nebraska — 
Who  may  claim  a  homestead. 
8:351. 

Who  may  claim  as  the  "head  of 
a  family." 
9:332. 

Occupancy  and  use  necessary. 
9:335;    10:313. 

In  what  lands  homestead  may  be 
claimed. 

3:387;  4:349;  8:352. 

Proceedings   to  set  aside  home- 
stead. 

11:266. 

Urban   homestead. 
6:394-    7:352. 


Service  and  notice  of  claim. 
3:388. 

Rights  of  husband  when  prop- 
erty is  separate  property  of  tbe 
wife. 

'8:355. 

Eiemption  from  debts. 
7:355. 

Exemption  of  proceeds  of  home- 
stead. 
6:876. 

Liability    for    subsequent    Judg- 
ments. 
5:877. 

Mortgage  lien. 
11:267. 

Subject  to  sale  on  mechanic's 
lien. 

2:295. 

Conveyance  and  Incumbrance  of 
homestead. 

2:295;     3:395;     5:382;     6:400; 
7:360;  8:364;  10:321;  11:272. 

Rights  of  surviving  husband, 
wife  and  children. 

1:199;    7:361;    10:326;   12:246. 

Rights  of  heirs  of  person  whose 
property    has    been    selected    for 
homestead. 
2:297. 

Nevada^- 

Review    of    order    setting    aside 
homestead. 
11:266. 

Rights     of     surviving  '  husband, 
wife  and  children. 
4:355. 

North  Carolina-* 
Who  may  claim  a  homestead. 
3:386;  10:311. 

Husband    absent    from    state    to 
evade    criminal    prosecution    may 
claim. 
5:371. 

In  what  lands  homestead  may  be 
claimed. 
4:349. 
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Amount  of  land. 
3:391. 

Declaration     and     selection 
homestead. 

7:353;    9:337;    11:266. 


of 


Burden    of    showing    homestead 
subject  to  debt. 
3:389. 

Enforcement   of    lien    after   ter- 
mination of  homestead. 
4:361. 

Conveyance  and  incumbrance  of 
homestead. 

3:395;   8:364;   10:321. 

Nature   of   estate   and   right   to 
make   conyeyance. 
5:384. 

Exemption    of    conyeyed    home- 
st^ead. 

11 : 268. 

Rights     of     sunriving     husband, 
wife  and  children. 

4:355;  5:379;  8:366. 

Allotment  of  widow's  homestead 
in  land  adversely  held  by  husband. 
11:274. 

North  Dakota— 
Occupancy  and  use  necessary. 
10:313. 

Declaration     and     selection     of 
homestead. 
9:337. 

Extent  of  homestead. 
12:235. 

Liability   for  debts,  after  death 
of  homestead  claimant. 
11:268. 

Rights     of     surviving    husband, 
wife  and  children. 
3:397. 


New  Hampshli 
Occupancy  and  use  necessary. 
5:373. 

Declaration     and     selection     of 
homestead. 
6:395. 


Assertion      of      claim      against 
United  States. 
6:396. 

Ohio- 
Extent  of  exemption  and  home- 
stead claimant. 
12:240. 

Oklahoma — 
Who  may  claim  a  homestead. 
6:389;    8:351. 

In  what  lands  homestead  may  be 
claimed. 
4:349.    • 

Conveyance  and  incumbrance  of 
homestead. 
8:364. 

Temporary  removal. 
12:242. 

Rights     of     surviving    husband, 
^ife  and  children. 
9 :  347. 

Pennsylvania — 
Claim  of  homestead. 
4:360. 

South  Carolina — 
Who  may  claim  a  homestead. 
7:348;  8:351. 

In  what  lands  homestead  may  be 
claimed. 
8:352. 

Claiming    homestead    in    rented 
lands. 
3:387. 

"^Miat    constitutes    "land    appur> 
tenant." 
5:373. 

Amount  of  land. 
8:354. 

Declaration     and     selection     of 
homestead. 

5:375;  8:355. 

Assignment  of  homestead. 
3:399;   11:268. 

Effect  of  setting  off  homestead. 
11:268. 

Exemption  from  debts. 
12:240. 
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Liability  for  debts. 
8:358. 

Homestead    in    mortgaged    prop- 
erty. 

9:339. 

Conveyance  and  incumbrance  of 
homestead. 
10:321. 

Waiver  of  homestead. 
7:357. 

Rights     of     surviving     husband, 
wife  and   children. 

3:397;     4:355;     5:379;     6:401; 
8:366;   9:346. 

South    Dakota— 
Who     constitutes     head     of     a 

family 

11:262. 

Exemption  from  debts. 
8:356. 

Exemption  from  forced  sale. 
9:339. 

Mechanic's  liens. 
6:396;  7:355. 

Conveyance  and  incumbrance  of 
homestead. 

5:383;  9:345. 

Partition  of  homestead. 
11:269. 

Tennessee — 
Who  may  claim  a  homestead. 

6:389. 

Husband    is    the    head    of    the 
family. 
2:287. 

Occupancy  and  use  necessary. 
5:373;  8:353. 

Declaration     and     selection     of 
homestead. 
8:355. 

In  what  lands  homestead  may  be 
claimed. 

6:390;   7:349;   9:333. 
Cannot   be    asserted    In    an    un- 
divided   interest    of   a    tenant    in 
common. 
2:287. 


May  be  claimed  in  an  estate  held 
by  entireties. 
2:287 

Rights  of  wife  and   children  of 
an  absconder. 
11:268. 

Liability  for  borrowed  purchase 
money. 
4:354. 

Conveyance  and  Incumbrance  of 
homestead. 

5:382;     6:400;     7:360;     9:345; 
10:321;    12:244. 

Rights     of    surviving    husband, 
wife  and  children. 

3:397;    7:361;   8:366;   10:327. 

Barring  widow's  right  by  an  ex- 
ecution  sale. 
6:398. 

Loss    of    homestead    rights    of 
widow  and  children. 
5:380. 


Texas — 

Constitution    and    statutes 

strued. 
2:287. 


con- 


Occupancy  and  use  necessary. 
3:387;  9:335;  10:313. 


Declaration 
homestead. 
8:355. 


and     selection     of 


Amount  of  land. 
4:360. 

Mortgage  of  homestead. 
2:295. 

Liability  for  mechanic's  Hens  or 
money    loaned    to    make    improve- 
ments. 
5:377. 

Enforcement     of     lien     against 
homestead. 
11:267. 

Conveyance  and  Incumbrance  of 
homestead. 

2:295;   3:394;   9:344;   10:321. 

Rights  of  divorced  wife. 
5:371. 
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Rules   for    determining   whether 
homestead  is  urban  or  rural. 
7:352. 

Business  homestead. 
2:292;  3:392;  11:266. 

Extent  of  urban  homestead. 
5:374. 

One  having  rural  residence — 
Rights  as  to  urban  place  of  busi- 
ness. 

2:289. 

Rural   homestead — ^Effect   of   ex- 
tension of  corporate  limits. 
11:263. 

Rights     of     surviving     husband, 
wife  and  children. 
7:361;  8:366. 

Power   of  surviving  husband   to 
sell   community   homestead. 
11:274. 

Utah^ 
Who  may  claim  a  homestead. 
8:351. 

Occupancy  and  use  necessary. 
6:392;   8:353. 

Declaration  and  selection  of 
homestead. 

7:354;   10:315;  12:238. 

Amount  of  land. 
7:352. 

Liability  for  purchase  price. 
9:339. 

Liability  to  mechanic's  lien. 
12:239. 

Conveyance  and  incumbrance  of 
homestead. 
3:395. 

Waiver  of.  homestead. 
8:362. 

Virginia— 
Who  may^  claim  a  homestead. 
10:311. 

Conveyance  and  incumbrance  of 
homestead. 
9:346. 


Homestead    not    determined    by 
death  of  householder. 
2:296.  • 

Rights   of  surviving   widow   and 
heirs. 

2:297;   11:274. 

Vermont — 

In  what  lands  homestead  may  be 
claimed. 
4:349. 

Occupan-cy  and  use  necessary. 
7:361;    8:353. 

Conveyance  and  incumbrance  of 
homestead. 

7:859.  360;  10:321. 

Washington — 

Declaration     and     selection     of 
homestead. 

6:395;  9:337;  10:315. 

Judgment  lien. 
7:355. 

Conveyance  and  incumbrance  of 
homestead. 

5:381;    6:400;   12:244. 

Mortgage  by  husband  as  guardian 
for  insane  wife. 
12:244. 

Rights     of     surviving     husband, 
wife  and  children. 

3:398;    9:346;    10:326;    11:266. 

Wisconsin — 

Exemption  of  proceeds  of  home- 
stead  held   with  intention  to  pro- 
cure  another   homestead. 
6:396. 

Enforcement  of  vendor's  lien. 
8:356. 

"Temporary  removal." 
3:393;  4:356. 

Conveyance  and  incumbrance  of 
homestead. 

3:395;     7:360;     8:364;     10:321, 
325;   11:271. 

Rights     of     surviving     husband, 
wife  and  children. 

3:397;  4:355;  5:379. 
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Wyomin 

Conyeyance  and  incufhbrance  of 
homestead. 
10:321. 


Rights     of     surviving 
wife  and  children. 
10:327. 


husband, 


HUSBAND  AND  WIFE, 


I.  IV   GENEBAI*. 

II.  AlTTENUFTIAIf      €OJ!(TRJL€TB      AVD 

MABBIAOB    SETTLEMENTS. 

a.  In  general. 

b.  Fraud. 

c.  Construction. 

III.  COITTBACTB     AND     G0NVEYAN0E8 

BETWEEN. 

a.  Contracts  between. 

b.  Deeds  of  separation. 

c.  Deed  by  husband  to  wife. 

d.  Deed  by  wife  to  husband. 

IV.  Inchoate  intebbbtb. 

a.  In  general. 

b.  Release. 

V.  Estates  bt  xNTiBRnB. 

a.  In  general. 

b.  Use  and  control  of  the  estate. 

c.  Liability  for  debts. 

d.  Conveyances. 

e.  Mortgages. 

f.  Law  by  states 

VI.  Wife's  sepabaix  estate. 

a.  What  constitutes.     ' 

b.  Contracts  and  conveyances  by 

married  women. 

1.  In  general. 

2.  Husband's   consent  or   join- 

der. 

3.  €on tracts    of    guaranty    or 

suretyship, 
.c.  Liability  for  debts, 
d.  Law  by  states. 

VII.  CdMMUNITT    BEAL    ESTATE. 

a.  In  general. 

b.  Law  by  states. 

VIII.  DiVOBOE. 

a.  Alimony. 

b.  Effect  on  real  property  rights. 


1.  In  general. 

2.  Curtesy,  dower  and  jointure. 

3.  Homestead    and   estates    by 

entireties. 
IX.    Suits  bt  and  between. 


Acknowledgments       by       married 

women.     See   Acknowledgments, 

III,  c. 
Curtesy  and  Dower.     See  Curtesy 

and  Dower. 
Fraudulent    conveyances    between. 

See   Fraudulent   Conveyances,   I, 

g. 

Jointure.    See  Curtesy  and  Dower. 

VI,  e. 
Resulting     trusts     between.       See 

Trusts,  IV,  e,  3. 


I.     IN  GENERAL. 

Pendency  of  divorce  does  not  af- 
fect confidential  relations  requiring 
good   faith  In  their  dealings  with 
each  other. 
2:305. 

May  become  joint  lessees. 
1:543;  3:410. 

Deed   to  husband  and  wife  and 
"the   survivor  of  them.  In  his  or 
her  own  right" — Sstate  created. 
2:302. 

Power  of  legislature  to  destroy 
a   husband's   vested   rights   in  his 
wife  s  land. 
7:363. 

A  husband  causing  land  to  be 
conveyed  to  his  wife  as  a  gift  can- 
not, after  her  death,  change  deed 
by  substituting  his  name  as 
grantee. 
3:410. 

Husband  bound  by  wife  acting  as 
his  agent. 
4:374. 

Land  purchased  jointly  by  hus- 
band and  wife  and  conveyed  to  her 
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to  prevent  his  encumbering  it — 
Rights  of  husband  upon  death  of 
wife. 

11:277. 

Possession   of  land   by  husband 
and  wife  presumed  to  be  husband's 
possession. 
12:253. 

Title  taken  in  name  of  husband. 
11:278;  12:253. 

Title  taken  in  name  of  wife. 
11:277;    12:252. 

M.     ANTENUPTIAL    CONTRACTS 
AND   MARRIAGE  SETTLE- 
MENTS^ 

a.  In  general. 

Validity  of  marriage  settlements. 
1:538;  2:304,  305. 

Marriage  as  a  consideration. 

4:367;   6:402;   9:348. 
Written  contract  required,  when. 

1:542. 

Contract  not  invalid  because  re- 
duced  to  writing  after  marriage. 
7:364;   9:348. 

Antenuptial  settlements  may  ex- 
tend benefits  to  third  parties. 
1 :  542. 

Creation   of  lien   by  antenuptial 
agreements. 
3:401. 

Antenuptial  contract  executed  In 
a    foreign   land — Effect   upon    real 
estate  subsequently  acquired  in  this 
country. 
4:367. 

Reformation  of  antenuptial  con- 
tract. 
5:385. 

Setting  aside  because  one  of  the 
parties   has   another   spouse. 
6:402. 

Presumptions     and     burden     of 
proof   concerning. 

3:401;    6:402;    8:367. 


Law  as  to   community  property 
may  be  set    aside   by    antenuptial 
contract. 
3:70. 

Effect  of  provision  for  payment 
of  an  annual  sum  to  widow  in  lieu 
of  dower. 
5:385. 

Widow's  right  to  statutory  allow- 
ances may  be  barred  by. 
5:385;    7:364. 

Massachusetts  statute  construed 
—Effect  of  failure  to  file  schedule 
of  property  or  to  record  contract. 
6:402. 

b.  Fraud. 

May  be  set  aside  for  fraud. 
5:385;   9:349. 

When     creditors     may    impeach 
for  fraud. 

4:367;  6:402. 

When     presumption     of     fraud 
arises. 

3:401;  6:402. 

c.  Construction. 
Contracts   fatored   and   liberally 
construed. 
7:364. 

Construction       of       postnuptial 
agreements. 
1:542. 

Construction  of  marriage  settle- 
ments. 
1:542. 

Power  of  sale  given  to  wife. 
6:402. 

Power   given    wife    to   sell   land 
with   husband's   consent   does   not 
authorize  her  to  make  a  sale  after 
his  death. 
5:385. 

Effect  upon  husband's  right  to  in- 
herit. 

7:364. 

Effect  upon  wife's  right  to  conr 
test  her  husband's  will. 
8 :  367. 
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A  release  by  a  woman  In  an  ante- 
nuptial agreement  of  all  her  right 
of  dower  or  distributive  share  in 
her  husband's  estate  does  not  in- 
clude statutory  allowance  for  sup- 
port of  herself  and  minor  children. 
2:304. 

Construction   of    particular    con- 
tracts. 

3:401;     7:364;     8:367;     9:348; 
11:280;    12:256. 


III.  CONTRACTS  AND  CONVEY- 
ANCES BETWEEN. 

a.    Contracts  between. 

At    common    law,    marriage    ex- 
tinguishes contractual  relationship 
between  the  parties. 
8:368. 

May  make  contracts  for  convey- 
ance   of    property    between    them- 
selves, enforceable  in  equity. 
1:206. 

Ck)n tracts  between,  void  at  law, 
may  be  sustained  in  equity. 
1:543. 

Wife    having    general    power    to 
contract    may    contract    with    her 
husband. 
1:543. 

Contract    pending    divorce    pro- 
ceedings  fixing  property   rights 
3:408;    4:373;    10:331;    12:257. 

Mortgage  by  wife  to  third  person 
to  secure  repayment  of  money  to 
husband. 
5:387. 

Postnuptial    contract    cancelling 
an  antenuptial  agreement. 
8:368. 

Contracts     concerning     building 
erected  by  husband  on  wife's  ?and. 
10:328. 

Forbearance  to  bring  suit  for  a 
divorce  as  a  consideration. 
6:404. 

Gifts  between  husband  and  wife. 
11:280;    12:257. 


Validity  of  power  of  attorney  be- 
tween husband  and  wife. 
4:368;    5:387. 

Validity  and  construction  of  par- 
ticular  contracts. 

6:404;    11:280;    12:256. 

Contracts   between  husband   and 
wife  when  partners. 
11:280. 

Construction  of  statutes  forbid- 
ding husband  and  wife  to  contract 
with  each  other  concerning  their 
property. 

3:408;    6:404;    9:353;    11:280. 

Statutes  construed. 
11:280;    12:256. 

b.  Deeds  of  separation. 

Recognized,  but  not  favored. 
1:205. 

Validity  of  deed  of  separation  be- 
tween husband  and  wife. 

1:206;      2:96;      5:386;      6:403; 
8:369;  9:351;   12:256. 

Agreement   providing  for  a   sep- 
aration to  take  place  in  the  future 
is  void. 
8:369. 

Construction  of  particular  deeds 
of  separation. 

6:403;    7:365;    8:369. 

If   wife    subsequently   returns   to 
the    husband,    cohabits    with    him 
and  is  supported  by  him,  the  deed 
becomes   void. 
1:205. 

Conveyance  made  in  settlement 
of  a  divorce  proceeding  which 
gives  the  wife  an  option  of  receiv- 
ing the  husband  into  the  home  as 
such  or  excluding  him  upon  pay- 
ment of  a  certain  annuity,  is  in- 
valid. 

10:328. 

c.  Deed  by  husband  to  wife. 

Deed    void   at   law.   may   be   up- 
held in  equity 
1:543, 
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Conveyance  by  husband  to  wife 
of  his  interest  in  an  estate  by  en- 
tireties. 

2:299,  note;   12:254. 

Release    of    dower    as    sufficient 
consideration. 
5:113;  7:102. 

Validity  and  effect  of  deed  by 
husband  direct  to  wife. 

1:543;  2:305;  3:402;  4:368; 
5:387;  6:405;  7:365;  9:350; 
12:256. 

Conveyance  by  husband  to  wife 
through   a   third   party. 
12:256. 

Construction    of    particular    con- 
veyance of  husband  to  wife. 
3:469. 

Presumption  as  to  deed  being  a 
gilt — Burden    of    proof. 
11:288. 

Deed  by  husband  to  wife  of  lands 
held  as  joint  tenants  under  erron- 
eous theory  that  they  held  as  ten- 
ants by  entireties — Rights  of  wife. 
10:213. 

d<  Deed  by  wife  to  husband. 

Conveyance  by  wife  to  husband 
either  directly  or  through  a  third 
person — Validity  and   effect. 

1:543;  2:305;  3:403;  5:387; 
6:405;    7:365;    8:368;    12:256. 

Voluntary  conveyance  by  wife  to 
husband — Proof  required  of  hus- 
band. 

11:246. 

Deed  of  gift  by  wife  to  husband 
— Effect  of  his  subsequent  adultery 
2:305. 

Particular    instrument    held    not 
executed    under    duress    or    undue 
influence. 
12:251. 

IV.     INCHOATE    INTERESTS. 

a.  In  general. 

Nature  of  wife's  inchoate  inte^ 
est  as  an  estate. 
3:406. 


Power  of  legislature  to  destroy. 
3:406;    7:363. 

When    wife's    inchoate    interest 
vests. 
2:306. 

Wife's  Inchoate  Interest  subject 
to  vendor's  claim  for  the  purchase 
price. 

9:353, 

Right  of  wife  to  inchoate  inter- 
est in  land  purchased  by  husband 
and  conveyed  to  a  nominal  trustee. 
4:371. 
Conveyance  of  inchoate  interest. 
5:390;   7:367;  3:406. 

Ef[?ct  of  deed  of  assignment  in 
which  wife  does  not  join. 
4:371. 
Assignment    of    contract   of   pur- 
chase— Wife  must  join. 
4:371. 

Inchoate  interest  of  wife  in  lands 
purchased  and  temporarily  held  by 
the  Intending  donor. 
6:390. 

,  Necessity  for  wife's  setting  up 
her  inchoate  interest  when  made 
party  to  a  mortgage  foreclosure. 

8:371. 

Wife's  inchoate  right  in  partner- 
ship  realty. 

3:407. 

Right  of  wife  to  require  enforce- 
ment of  mortgage  in  such  manner 
as  to  best  protect  her  inchoate  in- 
terests. 

1:558;    2:306. 

Wife  may  sue  alone  to  set  aside 
conveyance  of  her  inchoate  inter- 
est executed  by  her  husband  and 
one  fraudulently  impersonating 
her. 

4:372. 

Effect    of    execution    or    judicial 
sale  upon  wife's  inchoate  interest. 
3:406;     4:371;     5:390;     6:408; 
7:367;   8:371;   9:353. 

Indiana  statute  construed — Vest- 
ing of  wife's  inchoate  interest  up- 
on judicial  sale  of  her  husband's 
land. 

12:54. 
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Iowa    statute    construed — ^Divest- 
ment of  wife's  contingent  Interest 
by  Judicial  sale. 
1:497. 

To  bar  the  wife  s  Inchoate  Inter- 
est by  Judicial  proceeding  she  must 
be   made   a   party   thereto. 
3:406. 

Statutes  construed. 
3 : 406. 

b.  Release. 

Validity     of     contract     for     re- 
linquishment of  inchoate  interest. 
1:497:  3:408;  6:404;  9:350,353; 
10:328. 

Release  to  husband. 
9:353. 

Release    by    Joinder    in    convey- 
ance or  mortgage 
3:406. 

Release   in   deed    to   trustee   for 
the  purpose  of  having  land  divided 
between  husband  and  wife. 
6:408. 

Sale  of  husband's  real  estate  by 
his  widow  as  administratrix  with- 
out mention  of  her  interest 
3:406. 

V.     ESTATES  BY  ENTIRETIES- 

a.  In  general. 

Nature  of  estate  and  interest  of 
husband  and  wife. 
12:254. 

Common    law    rule    stated. 
1:207. 

May  husband  and  wife  be  made 
tenants  in  common  where  common 
law  rule  prevails? 

1:237;  3:405;   4:370. 

In  what  states  common  law  rule 
prevails — Statutes  and  decisions 
compiled. 

1:207-236;   11:279. 

Effect  of  statutes  enlarging 
rights  of  married  women. 

1:239;  3:405;  4:361-366;  8:370; 
10:329;    12:254. 


Effect  of  statute  abolishing  sur- 
vivorship in  Joint  tenancies. 
1:238;    3:405;    8:370. 

The  estate  cannot  be  created  in 
parties  other  than  husband  and 
wife. 

3:405. 

Estate  not  created  by  decree  or 
conveyance  made  for  the  purpose 
of  partitioning  lan-d  between  co- 
tenants. 

2:298,      299;    10:330;       11:467; 
12:253. 

Estate  cannot  be  created  through 
title  acquired  by  husband  and  wife 
by  descent. 
4:370. 

Conveyance  of  land  to  husband 
and  wife  "Jointly"  creates  an  estate 
by  entireties. 
8:370. 

A  quitclaim  deed  to  husband  and 
wife  amounting  to  a  release  of  a 
mortgage  does  not  create. 
12:254. 

Application  of  the  rule  to  ner- 
sonal  property. 

3:405;    7:366;   9:852;   10:329. 

Husband  and  wife  may  be  ten- 
ants  by   entireties  of  a  note  and 
mortgage  to  them. 
12:254. 

Sale     of     an     estate     entirety — 
Mortgage    taken    by   husband    and 
wife  in  the  same  manner. 
3:405. 

Wife's  right  of  survivorship,  not 
affected  by  her  husband's  will. 
12:254. 

Murder    of    one    spouse    by    the 
other  does  not  affect  right  of  sur- 
vivorship. 
12:254. 

How    estate    may    be    converted 
into  an  estate  In  common. 
5:389. 

Upon  death  of  either  husband  or 
wife  the  survivor  takes  the  whole 
estate. 
9:352. 
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Bflect  of  devise  of  portion  of  an 
estate  by  husband  to  wife. 
11:279. 

Particular  conveyances. 
12:254. 

Suits  concerning. 
3:405;    4:370;    10:329;    12:254. 

b.  Use  and   control   of  the  estate. 

Husband's  rights  at  common  law. 
4:363. 

Effect  of  married  women  stat- 
utes. 

4:364. 

Husband  and  wife  treated  as 
tenants  in  common  as  to  the  use  or 
possession. 

.    4:361-366;    5:389. 

c^  Liability  for  debts. 

Not  liable  for  debts  of  the  hus^ 
band. 

2:303. 

Liability  of  estate  to  sale  on 
execution. 

1:240;   3:405;    4:366;    11:279. 

Liability   of   crops   to   execution 
sale  for  debt  of  husband. 
7:366. 

Creation  of  estate  by  entireties 
to  defraud  creditors — May  be  sub- 
jected to  the  debts  of  the  husband. 
2 :  303. 

Liability  of  husband's  interest  in 
funds  arising  from  sale  of  estate. 
3:405. 

Assessment  against  land — Eiffect 
of  reversal  of  Judgment  upon  ap- 
peal taken  by  the  husband  alone. 
7:366. 

Subjecting  estate  to  mechanic's 
lien. 

3:405. 


d.    Conveyanoet. 

Neither   husband   nor    wife    can 
make  complete   disposition   during 
the  life  of  the  other. 
1:240. 

Joinder  of  husband  and  wife 
necessary. 

3:405;  4:370. 

Conveyance  by  husband  alone 
passes  title  when  he  survives  the 
wife. 

8:407. 

Effect    of    husband's    agreement 
changing  boundaries. 
3 :  405. 

Husband   may  convey  his  inter- 
est to  the  wife. 
1:240. 

Effect  of  transfer  of  title  to  hus- 
band  to  enable   him   to  mortgage 
estate  for  his  own  benefit. 
6:407;    10:329. 

Joint  deed  of  trust  by  husband 
and  wife  for  benefit  of  creditors. 
12:254. 

6.  Mortgages. 

Joint  note  and  mortgage  for  pur- 
chase money. 
3:405. 

Joint  mortgage  to  secure  a  loan 
to  pay  off  incumbrances. 
7:366. 

Validity  and  effect  of  mortgage 
given  to  secure  Individual  debt  of 
husband  of  wife. 

4:366;   6:407;  8:370. 

Mortgage  by  husband  or  wife 
alone — Rights  acquired  thereunder 
where  statute  gives  married  woman 
power  to  sell  and  convey  her  prop- 
erty. 

4:361-366;    5:389;    9:352. 

Rights  of  one  claiming  under  a 
husband's  mortgage. 
12:255. 

The  modem  rule  denies  the  right 
of  husband  to   lease  or   mortgage 
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the  estate  and  the  right  to  sell  it 
on  execution  to  pay  his  debts. 
1:240. 

f.  Law  by  states. 

Alabama:  Rule  abrogated  by 
passage  of  married  woman's  stat- 
ute. 

1:208;   3:405. 

Arizona:  Deed  to  husband  and 
wife  makes  them  tenants  in  com- 
mon. 

1:209. 

Arkansas:  Common  law  rule 
prevails. 

1:207;   8:370. 

California:      The    law    of    com- 
munity property  prevails. 
1:210 

(Connecticut:     Comiiion   !a\v   rule 
never  adopteJ — Conveyanco  to  hus- 
band  and   wife   makes   them   loint 
tenants' 
1:213. 

Georgia:     Husband  and  wife  may 
be  tenants  in  'common 
1:212. 

Idaho:      The   law   of  community 
property   prevails. 
1:213. 

Illinois:     Common  law  rule  pre- 
vailed   until    passage    of    married 
woman's  act  in  1861. 
1:214. 

Indiana:  Common  law  rule  pre- 
vails. 

1:207;    3:405. 

Indiana:         Conveyance      where 
husband  or  wife  is  insane. 
6:407. 

Iowa:  Conveyance  to  husband 
and  wife  makes  them  tenants  in 
common. 

1:215;   7:366. 
Kansas:     Common  law  rule  pre- 
vailed  until  abolished   by   statutes 
in   1891. 

1:207,   216;    10:329. 


Kentucky:       Common    law    rule 
prevailed  until  1852,  when  it  was 
abolished    by    statute. 
1:217. 

Kentucky:  Conveyance  to  hus- 
band and  wife  makes  them  tenants 
in  common  "unless  a  right  of  sur- 
vivorship is  expressly  provided 
for." 

8:370;    9:352. 

Louisiana:      Liaw    of   community 
property  prevails. 
1:218. 

Maine:     Common  law  rule  abol- 
ished by  married  woman's  statute 
of  1844. 
5:388. 

Maryland:      Bffect   of    mortgage 
by  husband. 
6:407. 

Massachusetts:      Rule    abolished 
by   statute   in    1885 — Common   law 
rule   prevailed  prior  to  that  time. 
1:219;   10:329. 

Michigan:  Common  law  rule 
prevails. 

1:207;  7:366. 

Minnesota:     Conveyance  to  hus- 
band and  wife  makes  them  tenants 
in  common,  unless  the  instrument 
expressly  creates  a  joint  tenancy. 
1:220. 

Mississippi:      Common   law   rule 
prevailed  prior  to  1880,  when  it  was 
abolished  by  statute. 
1:221. 

Missouri:  Common  law  rule 
prevails. 

1:207;   4:370. 

Montana:     Conveyance  to  two  or 
more    persons    creates   tenancy   in 
common,    unless    there    is    an    ex- 
pressed declaration  to  the  contrary. 
1:222. 

Nebraska:      Common    law    rule 
does  not  prevail. 
9:352. 

Nevada:       Law     of     community 
property   prevails. 
1:223. 


HUSBAND  AND  WIFE.  VI,  a. 


301 


Nevada:     Prior  to  1865  the  prop- 
erty  rights   of   hushand   and   wife 
were  governed  by  the  common  law. 
3:84. 

New  Hampshire:      Common  law 
rule    prevailed    until    the    married 
woman's  act  in  1860. 
1:224;  2:302;  3:405. 

New  Jersey:     Common  law  rule 
prevails. 
1:207. 

New  Jersey:     Suits  concerning. 
3:405. 

New    Mexico :      Conveyance 
creates  an  estate  in  common,  un- 
less there  be  an  expressed  declara- 
tion to  the  contrary. 
1:225. 

New   York:      Common   law   rule 

prevails,    but    husband    and    wife 

may  have  partition  of  an  estate  by 

entireties  since  the  statute  of  1880. 

1:226. 

North    Carolina:      Common    law 
rule  prevails. 

1:207;  3:405;  10:329. 

Ohio:      Conveyance    to    husband 
and   wife   makes  them   tenants  in 
common. 
1 : 227. 

Oklahoma:      Common    law    rule 
does  not  prevail.  • 

1:228;    10:329. 

Oregon:     Common  law  rule  pre- 
vails. 

1:229;   3:406. 

Oregon:     Rights  acquired  under 
mortgage  given  by  wife  alone. 
9:352. 

Pennsylvania :        Common      law 
rule  prevails. 
1:207;   3:405. 

Rhode    Island:      Conveyance    to 
husband  and  wife  makes  them  ten- 
ants in  common,  unless  there  be  an 
expressed  provision  to  the  contrary. 
1:230. 

South     Carolina:    Common    law 
rule  prevails. 
3 : 405. 


South  Carolina:      Right   of  sur- 
vivorship between  Joint  tenants  is 
abolished. 
1:231. 

Tennessee:      Common    law    rule 
prevails. 

1:207;  3:405;  4:370. 

Texas:     Law  of  community  prop- 
erty prevails. 
1:232. 


Vermont: 
prevafls. 
1:207. 


Common     law     rule 


Vermont:     Effect  of  assignment 
of  husband's  estate  by  court  of  in- 
solvency. 
10:329. 

Virginia:     Common  law  rule  pre- 
vailed prior  to  its  abolishment  by 
statute  in  1849. 
1:233. 

Washington:     Law  of  community 
property  prevails. 
1:234. 

West    Virginia:       Common    law 
rule  abolished  by  statute. 
1:235. 

Wisconsin:      Common    law    rule 
prevails. 
1:207. 

Wisconsin:      Effect    of    married 
woman's  statute. 
10:329. 

VI.  WIFE'S  SEPARATE  ESTATE. 

a.  What  constitutes. 

Intention  of  parties  important  in 
determining. 
1:557. 

When   property   presumed  to   be 
separate  estate  of  wife. 
4:465. 

Property  purchased  with  hus- 
band's earnings  turned  over  to  his 
wife. 

3:469. 

Property   purchased    with   wife's 
wages   earned  as   an   employee  of 
her  husband. 
4:465. 
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Land     conveyed     to    nusband — 
Burden  showing  that  it  is  a  wife's 
separate  estate. 
3:469. 

Recitals  in  instrument  creating — 
Husband  estopped  to  deny  when  a 
party  to  it. 
1:557. 

Statute  empowering  married 
woman  to  hold  title  to  separate 
real  estate  does  not  divest  title 
vested  in  husband  under  law  of 
another  state. 
11:279. 

In  Indiana  prior  to  1858,  a  wife's 
personal  property  belonged  to  the 
husband. 
5:398. 

b.  Contracta    and    conveyances    by 
married  women. 

1.    In  general. 

Common  law  power  of  married 
woman  to  contract. 

1:560;     3:465;     6:499;     7:452; 
9:487. 

Common  law  power  of  married 
woman  whose  husband  has  desert- 
ed her. 
6:499. 

Common  law  rule  as  to  convey- 
ance of  wife's  land  by  the  husband. 
5:893. 

Effect  of  common  law  judgment 
against  married  women. 
3:469. 

Capacity  to  contract,  determined 
by  the  law  of  the  place  where  the 
real  estate  is  situated. 
1:558;  11:276. 

Can  only  convey  in  manner  and 
form  prescribed  by  statute. 
1:299.   557. 

Void  deed  by  married  women — ' 

Liability    of    heirs    for  purchase 
money. 
1:300. 

Statute  requiring  conveyance  to 
be  by  Joint  deed  "duly  attested, 
authenticated     and     admitted     to 


record" — ^Loss    of    deed    duly    ex- 
ecuted  after   delivery,,  but   before 
recording,  does  not  invalidate  it. 
1:366. 

Effect  of  husband's   conveyance 
of  wife's  separate  estate. 
6:406. 

License  affecting  her  separate  es- 
tate. 

8:465. 

Power  of  attorney. 
9:437. 

Contract  to  pay  rent. 
4:46L 

Consent  to  Judgment. 
4:465. 

Contract  for  support  of  husband 
in  insane  asylum. 
5:476. 

Stipulation  in  note  or  mortgage 
to  pay  attorney's  fees. 
3:465;   4:461. 

Defective  conveyance  as  a  con- 
tract to  convey. 
8:465. 

Lease    by    husband    and    wife — 
Stipulation   giving  lessee  lien  for 
improvements  binding  on  her. 
3:465. 

Mortgage  to  take  place  of  void 
mortgage  must  have  new  considera- 
tion. 

8:465. 

Coverture  cannot  be  asserted  to 
perpetrate  a  fraud. 
8:469. 

Power  to  execute  a  power. 
7:452. 

Power  to  delegate  absolute  power 
of  disposession. 
4:461. 

Effect    of     instrument     creating 
separate  estate  prescribing  mode  of 
its  alienation. 
5:475. 

Power     to     purchase     personal 
property  or  borrow  money  for  her 
separate  use. 
5:476. 
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Liability   for   personal   contracts 
where  a  husband  is  an  alien. 
7:452. 

Coyerture  as  a  defense  to  a  con- 
tract— Burden  of  proof. 

7:452. 

EJquitable  power  of  married  wo- 
man to  bind  future  property  by 
contract. 

8:454.  ,  j 

Ratification  of  deed  executed  by 
agent    in    her   name    without    au- 
thority. 
12:251. 

Liability  of  married  woman  on 
covenant  In  her  deed. 
7:452. 

Liability  of  wife  on  covenants  In 
her  husband's  deed. 
3:465;  6:499. 

Disafllrmance       of       contract  — 
Restoration  of  consideration. 
5:475. 

Repudiation  of  contract  by  mar- 
ried    woman — Right     to     recover 
money  paid. 
11:276. 

Mortgage  given  to   secure   note 
void  because  of  coverture. 
5:475. 

May    become   Joint   debtor   with 
her  husband. 
3:466. 

2.    Hu8l>and*a   consent  or  joinder. 

Constitutionality   of   statute    au- 
thorizing  court   to  empower   mar- 
ried woman  to  convey  land  by  sep- 
arate deed. 
11:276. 

Married  women's  covenant  In  her 
deed  as  evidence  of  husband's  con- 
sent. 

1:295. 

Statute  requiring  joinder  of  hus- 
band, held  not  to  apply  to  an*  as- 
signment for  the  benefit  of  cred- 
itors. 

2:377,  378. 


It  Is  not  necessary  that  they  both 
execute  deed  at  the  same  time. 
3:410. 

A   mortgage   without   the   neces- 
sary Joinder  of  the  husband  creates 
no  lien. 
3:469. 

Effect  of  husband's  name  appear- 
ing first  In  the  deed. 
4:461. 

Necessity    of    husband's    Joinder 
in  instrument  giving  rights  to  oil 
and  gas  in  wife's  land. 
4:518;   see  7:514. 

Parol  proof  of  husband's  con- 
sent. 

1:293-296. 

3.    Contracts  of  guaranty  or  sure- 
tyship. 

Wife    has    burden    of    showing 
suretyship. 
1:558. 

« 

Contract   to   convey   land   to   se- 
cure performance  of  her  husband's 
contract. 
3:466. 

Mortgage  to  surety  of  husband. 
4:462. 

Mortgage     to    secure    husband's 
debt  procured  by  fraud. 
3:466. 

What  contracts  will  be  treated 
as  contracts  of  guaranty  or  surety- 
ship. 

3:466:  4:462;  11:395. 

Cannot    assert    suretyship    after 
Judgment  on   contract.  . 
1:558. 

May  be  estopped  to  assert  surety- 
ship. 

1:559;  3:467. 

When  a  married  woman  is  a 
surety  she  Is  entitled  to  all  rights 
of  such. 

3:466;   4:462;   5:475;   9:437. 

Right  to  assert  statute  forbidding 
contract  of  suretyship  against 
school  fund  mortgage  given  to  the 
state. 

3:466,  467. 
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A  wife's  contract  of  guaranty  in- 
valid in  a  state  of  her  residence 
where  made,  not  validated  by  its 
delivery  by  her  husband  in  another 

state. 

6:499. 

Mortgage  to  secure  a  husband's 
debt — Validity  determined   by  law 
of  the  state  where  the  real  estate 
is  situated. 
7:452. 

Mortgage  given  of  lands  in  one 
state  to  secure  performance  of  con- 
tract of  suretyship  in  another 
state — Effect  where  contract  is  in- 
valid in  a  latter  state. 
3:466. 

Mortgage  to  secure  loan  for  husr 
band — Effect  of  notice  to  agent  of 
lender  as  to  character  of  the  trans- 
action. 

3:466;   4:462. 

c.     Liability  for  debts. 

Law  where  estate  is  situated  de- 
termines its  liability  for  debts. 
4:476. 

Charging     separate     estate     in 
equity. 
1:302. 

May  be  sold  on  execution. 
1 :  557. 

Construction   of   statute   making 
an    estate    liable    for    "family   ex- 
penses." 
2:307. 

Liability  for  costs  of  ejectment 
against    piarried    woman    and   her 
husband. 
4:465. 

The     liability     of     a     married 
woman's  estate  for  debts  Is  not  en- 
larged by  her  insanity. 
3:469. 

When  wife's  estate  is  liable  for 
her  funeral  expenses. 
5:478. 

Liability  Incurred  for  failure  to 
complete  purchase  at  Judicial  sale. 
5:476. 


d.     Law  by  states. 

Statutory  provisions  and  deci- 
sions of  the  several  states  com- 
piled, concerning  what  constitutes 
a  married  woman's  separate  real 
estate,  her  power  to  contract,  or  to 
convey,  devise  or  mortgage  her  sep- 
arate real  estate. 

Alabama. 

2:381;  3:470.;  4:466;  5:479; 
6:502;  7:455;  8:457;  9:438; 
10:402;  11:276;  12:251,  255, 
256. 

Arkansas. 
1:557,      559;      2:383;  '    3:471; 
4:467;    5:480;    6:503;    8:458; 
10:403;  11:278,  279. 

Arizona. 
2:382. 

California. 
1:557;     2:384;     3:472;     5:481; 
7:456;   8:459;   9:439;   11:279. 

Colorado. 
2:385;  3:473. 

Connecticut. 

2:386;  3:474;  4:468;  5:482; 
9:440;  10:404. 

Delaware. 
2:388;   6:504;   10:406. 

Florida. 
1:557;     2:389;     8:475;     4:469; 
6:505;    7:457;    8:460;    9:441; 
10:406;   12:251. 

Georgia. 
2:390;     3:476;     4:470;     5:4^3; 
6:506;    7:458;    8:461;    9:442; 
10:407;    11:276;    12:54.    251, 
253,  255. 

Idaho. 
2:391;     3:477;     5:484;     7:459; 
8:462;         10:408;         11:279; 
12:255. 

Illinois. 
2:392;   3:478;   4:471. 

Indiana. 
1:557,      560;      2:393;      3:479 
4:472;    5:485;    6:507;    7:460 
8:463;  9:443;         10:409 

11:279;   12:255. 
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lowft. 
2:394;    4:473;    10:410;    11:279; 
12:251,  265. 

Kansas. 

2:395;   8:464;   11:278. 

Kentucky. 

1:560;  2:396;  3:480;  4:474; 
5:486;  6:508;  7:461;  8:465; 
9:444;  10:411;  11:276,  279; 
12:251,  255. 

Louisiana. 

1:557;  2:397;  4:475;  5:487; 
6:509;   8:466;   9:445;   12:251. 

Maine. 

2:398;   7:462. 

Maryland. 
2:399;     3:481;     4:476;     6:610; 
7:463;   9:446. 

Massachusetts. 
2:400;   5:488. 

Michigan. 

2:401;  3:482;  5:489;  6:511; 
7:464;   12:251. 

Minnesota. 
1:293-296;  2:402;  4:477;  5:490; 
6:512;  7:466;  10:412; 

12:255. 

Mississippi. 
2:403;     4:478;     5:491;     8:467; 
11:276. 

Missouri. 

1:560;  2:404;  8:483;  4:479 
6:492;  6:513;  7:466;  8:468 
9:447;  10:413;  11:71,  278 
12:251,  256. 

Montana. 

2:406;   4:480;   6:493. 

Nebraska. 
2:406;     3:484;     4:481;     6:514; 
7:467;  8:469;  9:448;   10:414. 

Nevada. 
2:407. 

New  Hampshire. 
1:558;    2:408;    6:615;    9:449. 

New  Jersey. 
2:409;     4:482;     6:494;     6:516; 
8:470;  9:460;  10:416;  11:276. 


New  Mexico. 
2:410;  8:471;  12:255. 

New  York. 
2:411;   4:483;   5:495. 

North  Carolina. 
2:412;     3:485;     4:484;     6:496; 
6:517;    7:468;    8:472;    9:461; 
11:279;   12:251. 

North  Dakota. 
5:497;   6:518. 

Ohio. 
2:412a;  3:486. 

Oklahoma. 
2:414;  5:498. 

Oregon. 

2:415;  8:474;  9:452;  12:261. 

Pennsylvania. 
.       1:297,      640;      2:416;      8:487; 
4:485;    5:499;    6:519;    7:469; 
8:475;    9:453;    12:251. 

Rhode  Island. 
2:417;   3:488;  4:486;   5:500. 

South  Carolina. 

1:558;  2:418;  3:489;  4:487; 
5:501;  6:520;  7:470;  8:476; 
10:416;   12:251. 

Tennessee. 

2:420;  3:490;  4:488;  6:602; 
6:521;  7:471;  8:477;  9:464; 
10:417;   11:279;   12:251. 

Texas. 

1:543,  558;  2:421;  8:491; 
4:489;  5:593;  6:622;  8:478; 
9:455;   10:418;   12:253. 

Utah. 

2:422;   5:505;  8:479. 

Vermont. 
2:423;    6:523;    7:472;    10:419; 
11:276. 

Virginia. 
1:303,558;  2:424;  3:492;  4:490; 
5:504;    6:524;    7:473;    8:480; 
9:456;   10:420;   12:261. 

Washington. 
2:425;     5:607;     8:481;     9:467; 
12:255. 
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West  Virginia. 
2:526;     3:493;     4:491;     5:508; 
6:525;    7:474;    8:482;   9:458; 
11:279. 

Wisconsin. 
2:427;     4:492;     6:526;     9:459; 
10:421;   11:279;   12:251,  255. 

Wyoming. 
2:428. 

VII.     COMMUNITY   REAL 
ESTATE. 

a.    In  general. 

Origin   and   history   of   the  doc- 
trine of  community  property. 
1:242;  3:70. 

Foundation  of  doctrine  of  com- 
munity property. 
3:71. 

Definition    of    community    prop- 
erty. 
3:71. 

What      constitutes      community 
property. 
1:242. 

Admissibility   of  parol   evidence 
to  determine  character  of  estate. 
1:242. 

Property    purchased    with    com- 
munity funds  may  become  separate 
property  of  wife. 
1:242. 

Husband  and  wife  may  establish 
different  property  rights  as  between 
themselves    by    antenuptial   agree- 
ment 
3:70. 

Presumption    that   all    propertyl 
acquired  is — Force  and  effect  of. 
1:242;  3:74. 

Rebutting       presumption       that 
property    acquired    is    community 
property— Evidence  admissible,  de- 
gree of  proof  and  burden  of  proof. 
1:242;   3:71,  74. 

Effect    of    deed    of    community 
property  depends  upon  intention  of 
parties. 
3:73. 


Conveyances     between     husband 
and  wife. 
3:73. 

Husband's  rights. 
3:75. 

Power  of  husband  to  dispose  of 
coihmunity. 
3:75. 

Wife's  rights. 
3:76. 

Rights  of  abandoned  wife. 
3:76. 

Dissolution     of     community     by 
death — ^Rights  of   survivor. 
3:77. 

Liiability  of  community  property 
for  debts  and  rights  of  creditors. 
3:78. 

Effect  of  divorce  upon  commun- 
ity. 

3:75,  77. 

Particular  statutory  provisions. 
12:258. 

b.    Law  by  states. 

Statutory  provisions  and  deci- 
sions of  the  several  states  compiled, 
concerning  what  constitutes  com- 
munity property,  and  the  rights 
and  powers  of  husband  and  wife, 
creditors,  etc. 

Arizona. 
3:79;  6:109;   8:65. 

California. 
3:80;  4:68;  5:65;  6:110;  7:60; 
8:66;     9:65;     10:55;     11:55; 
12:258. 


Idaho. 
3:81;       6:111; 
12:258. 


8:67;      9:66; 


Louisiana. 

1:542;       3:82;  4:69; 

6:112;     7:61;  8:68; 

10:56;  11:55;  12:258. 

Montana. 
8:83. 


5:66; 
9:67; 
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Nevada. 
3:84;  5:67;  6:118. 

New  Mexico. 
3:86;  6:114;  7:62;  8:69;  9:68; 
10:57;   11:55;  12:258. 

Texas. 
1:242;    2:309-311;    3:86;    4:70; 
5:68;     6:115;     7:63;     8:70; 
9:69;   10:58;  11:55;  12:258. 

Washington. 
2:310;  3:87;  4:71;  5:69;  6:116; 
7:64;      8:71;      9:70;      10:59 
11:66. 

VIII.    DIVORCE. 

a.    Alimony. 

Claim   for   alimony  not  a   debt 
within  the  meaning  of  redemption 
statntea 
2:613. 

Decreeing  conveyance  of  real  es- 
tate as  alimony. 
7:368;  10:331. 

Awarding  lands  as  alimony- 
Power  to  award  land  In  another 
county. 

5:392. 

Lien  of  decree  for  alimony. 
3:409;  5:392;  7:356. 

Court      may      make   '  Judgment 
against    husband    for    support    of 
wife  a  lien  on  a  homestead,  and 
direct  a  sale  thereof. 
10:331. 

b.     Effect  on  real  property  rights. 
1.    In  general. 

Power  of  court  to  adjust  prop- 
erty rights. 
7:368. 

Power  of  court  to  adjust  prop- 
erty rights  upon  an  annulment  of 
an  Invalid  marriage. 
7:368. 

Power  of  court  as  to  allowance 
of  alimony  and  decreeing  the  re- 
lease of  dower. 
8:372. 


General  effect  of  decree  of  di- 
vorce upon  property  rights. 

2:308;     3:409;     4:373;     6:409; 
9:354;   11:281;   12:257. 

Bflect  of  decree  obtained  against 
non-resident  on  service  by  publi- 
cation. 

3:409;  5:391;  8:372. 

Effect  of  divorce  from  bed  and 
board. 

4:373;   7:368. 

Bflect  of  void  decree  of  divorce. 
4:373. 

Effect  of  decree  vesting  title  to 

lands    in    husband    absolutely   and 

directing  him  to  pay  wife  a  certain 

sum  upon  her  quitclaiming  to  him. 

5:391. 

Trial  of  title  in  divorce  proceed- 
ings. < 
10:331. 

Fixing  property  rights  by  con- 
tract. 

3:408;    4:373;    10:331;    12:257. 

Effect    of     divorce     upon     com- 
munity property. 
7:368;   12:257. 

Kansas       statute       construed^ — 
Power  of  court  to  make  a  division 
of  property   where   divorce   is   re- 
fused. 
6:409. 

Kentucky     statute     construed — 
Restoration    of    property    obtained 
by  one  party  from  the  other. 
8:372. 

Statutes  construed. 
3:409;     4:373;     5:391;     8:372; 
11:281;    12:257. 

2.    OurteaVy  dotoer  and  jointure. 

Effect  of  divorce  upon  husband's 
right  to  curtesy. 

3:137;  4:373;   9:102. 

Allowance  to  divorced  wife  bars 
dower. 
2:98. 

Divorce  granted  to  wife  for  hus- 
band's    desertion     does     not     bar 
dower. 
1:497. 
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Effect   of   divorce   decree — ^What 
law  governs. 
2:98. 

Effect   of    divorce    on    right    to 
dower. 

8:107,  108. 

Effect  on  wif e  s  jointure. 
7:103,    368. 

3.    Homesjtead  cP^d  estates  hy  enr 

tireties. 

Effect  of  divorce  on  homestead 
rights. 

3:409;     5:391;     6:409;     11:272, 
281;    12:245. 

Power  of  courl  as  to  homestead. 
3:400,  409:  5:391;  6:409;  8:372; 
9:354;  10:331. 

Effect  of  divorce  upon  estate  by 
entireties,    discussed. 
2:300-301a;   3:405. 

Power  of  court  to  make  division 
of  land  held  by  entireties. 
4:373. 


IX.     8UIT8    BY   AND    BETWEEN. 


In     Pennsylvania, 
maintain      common 
against  husband. 
1:543. 


wife    cannot 
law      action 


Wife    may    maintain    ejectment 
against  husband. 

1:204,  543;   5:387. 

May  sue  each  other  to  determine 
a  question  of  title. 
3 : 408. 

Joint  action  for  unlawful  entry 
upon  premises  occupied  by  husband 
and  wife  as  joint  lessees. 
10:605. 

Iowa  statute  construed. 
3:408. 


ICE. 


See  Waters,  IV,  f. 


IMPROVEMENTS. 

I.  Ownership  of. 

II.  Who  may  have  compensation 

FOR  making. 

a.  In  general. 

b.  Purcnasers  of  land. 

c.  Mortgagee. 

d.  Life    tenant    and    remainder- 

man. 

e.  Tenant. 

f.  Co-tenant. 

g.  Occupying  claimants  statutes. 

1.  In  general. 

2.  Persons     held     entitled     to 

benefit  of. 

3.  Persons  held  not  entitled  to 

benefit  of. 

4.  Color  of  title  held  sufficient. 

5.  Color    of    title    held    insuffi- 

cient. 

6.  Procedure. 


Assessments  for  municipal  improve- 
ments. See  Highways  and 
Streets,  V,  e. 


I.     OWNERSHIP    OF. 

One  who  makes  improvements  in 
good  faith  believing  that  he  Is  oc- 
cupying the  land  under  a  contract 
of  purchase  may  remove  them. 
1:243. 

Title  to  improvements  made  by 
a  railroad  company  having  the 
power  of  eminent  domain  upon  land 
used  by  it  for  a  right  of  way  with- 
out any  legal  right. 

6:414;    8:376;    10:337. 

Improvements    by    vendor,    who 
fails  to  comply  with  his  contract, 
become  a  part  of  the  realty. 
6:411. 

Improvements  by  a  railroad  com- 
pany  upon   land   purchased   for  a 
right    of    way,    not    subject    to    a 
prior  vendor's  lien. 
6:411. 

Improvements  by  a  mortgagor  go 
with  the  land. 
4:379;   6:415. 
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Title  of  purchaser  at  foreclosure 
sale    to   improvements    as    against 
parties  to  the  decree. 
5:398. 

Building  erected  upon  land  of 
another  through  a  negligent  mis- 
take. 

7:375. 

Movable    erections    made    upon 
land  of  another  by  permission  or 
license. 
7:375. 

Improvements    placed   upon    toll 
road  by   turnpike  company. 
11:285. 

Rights  of  creditors  to  claim  im- 
provements made  by  the  debtor  on 
land  of  another. 
11:286. 

II.     WHO    MAY    HAVE    COMPEN- 
SATION  FOR  MAKING. 

a.    In  general. 

Statute  giving  right  to  compen- 
sation   for   improvements,   not    re- 
troactive. 
12:262. 

To    authorize   compensation    Im- 
provements must  be  of  a   perma- 
nent character. 
8:374. 

Right  of  trustee  improving  trust 
property   with   his  own   funds. 
5:398. 

Executor  or  administrator  mak- 
ing improvements. 
11:284. 

Right    of    husband     or    wife    to 
compensation     for     Improvements 
made  on  the  land  of  the  other. 
1:246;     2:307;     3:413;     7:375; 
8:377;    9:360;    12:259. 

Stranger    making    improvements 
not  entitled  to  compensation. 
1:246. 

Child       making       Improvements 
upon  lantl  of  father  under  promise 
that  it  shall  eventually  be  his. 
1:246;    12:259. 


Son    occupying    land    at    suffer- 
ance of  parent. 
12:261. 

Improvement     of     ward's     land 
by  guardian  out  of  his  own  money 
— ^Measure  of  compensation. 
12:266. 

Improvements  on  homestead  en- 
try on  public  land. 
12:248. 

Rights     of     homestead     settler 
making  improvements  whose  entry 
is   afterward    cancelled. 
3:413;   7:371;   8:377. 

Filling   and    grading    of    a   lot, 
held    to    constitute    an    "improve- 
ment." 
3:413. 

b-    Purchasers  of  land. 

A    good    faith   purchaser   is   en- 
titled to. 
1:244. 

One    in    possession    under    void 
contract  of  purchase. 
1:244. 

Improvements  by   vendee   under 
parol  contract  of  purchase. 
9:356;    11:284. 

Rights     of     vendor     repudiating 
contract  as  to  removal  of  improve 
ments  of  the  defendant. 
9:356. 

Vendee  repudiating  title. 
1:244. 

Right     of    vendee    making    im- 
provements who  fails  to  make  his 
payments. 
11:284. 

Vendor  and  vendee — Measure  of 
compensation  for  Improvements. 
9:356;    10:334;    12:260. 

Grantee  In  a  quitclaim  deed  of 
land    forming   a    part   of    railroad 
right  of  way. 
7:372. 

Grantee    without    fraudulent   In- 
tent in  a  deed  held  fraudulent  as 
to  creditors. 
7:372. 


810 


IMPROVEMENTS,  II,  od. 


Lien  of  bona  fide  purchaser  for 
Improyemento — ^DefeaUng     by    as- 
sertion of  claim  of  homestead. 
7:372. 

Purchase   of   land     of    decedent 
from    administrator     and     helrsl — 
Claim  for  Improvements  subject  to 
rights  of  decedent's  creditors. 
8:374. 

Purchaser  at   foreclosure  salow 
1:244. 

Purchaser     at     foreclosure,     as 
against  a  bill  to  redeem. 
1:597. 

Improvements    by    one    holding 
under  void   foreclosure. 
11:433. 

Purchaser   at   foreclosure   sale — 
Right  to  set  up  claim  for  Improve- 
ments   on    redemption    by    Junior 
mortgagee. 
10:334. 

Rights  of  purchaser  at  Judicial 
sale. 

5:396;    8:374. 

Donee  of  land — ^Rights  as  to  im- 
provements upon  revocation  of 
gift. 

4:376. 

One   taking   conveyance   in    vio- 
lation  of   his   trust   relation   with 
the    grantor    can    not    recover    for 
improvements. 
4:376. 

Rights   of  vendee   In   possession 
under   an   Imperfect  or   erroneous 
agreement. 
5:395. 

Improvements    by    one    holding 
under    tax    deed^ — ^Presumption    of 
good  faith. 
5:395. 

Improvements  by  purchaser  at 
an  assignee's  sale,  whose  title 
fails. 

6:411. 

Improvements   by    purchaser  "at 
a  void  partition  or  guardian's  sale. 
6:411;   12:259. 


Grantee  of  a  trespasser. 
3:413. 

Purchaser   at  tax   sale. 
1:244;   11:636. 

One  buying  land  from  his  own 
assignee  in  bankruptcy  In  order  to 
defraud  his  wife  and  children. 
11:242. 

c.     Mortgagees, 

Mortgagee  In  possession  before 
foreclosure. 

1:244;    6:395. 

Grantee  in  deed  declared  to  be 
a   mortgage. 

3:411;   4:376;   12:259. 

Mortgagee  In  possession  without 
right  can  not  recover. 
4:376. 

Mortgagee  can  not  make  claim 
for  improvements  made  by  mort- 
gagor before  giving  of  the  mort- 
gage. 

3:411. 

Improvement       by       mortgagee 
while    in    possession — Measure    of 
compensation. 
9:356. 

Improvement   by   mortgagee   go- 
ing  into    possession    before    fore- 
closure. 
10:334. 

Rights  of  mortgagee  as  to  im- 
provements  made    before    expira- 
tion of  time  to  redeem. 
5:395. 

Liability  of  mortgagee    for   Im- 
provements made  by  occupant  un- 
der agreement  with  the  owner  to 
pay  therefor. 
7:369. 

Allowances  for  repairs  in  an  ac- 
counting  between   mortgagor    and 
mortgagee  upon  redemption. 
7:372. 

d.    Life  tenant  and  remainder-man. 

Right  of  life  tenant  to  recover 
from  remainder-man  for  improve- 
ments. 

3:412;     4:377;     5:396;     6:412; 
9:357;    10:335. 
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Vendee  of  life  tenant  can  not 
recover  for  permanent  Improve- 
provements. 

2:498;    11:284. 

Title  to  improvements  made  by 
grantee  or  lessee  of  life  tenant. 
7:374. 

Right    of  remainder-man    to    re- 
cover  for  improvements  from   his 
fellow  remainder-man  made  during 
occupancy  of  life  tenant. 
9:358. 

Remainder-man  occupying  unaer 
life     tenant— Allowance     for     im- 
provements on   partition. 
11:284. 


e.    Tenant. 

When  tenant  may  claim  compen- 
sation  for  improvements. 
12:259. 

Tenant  can  not  make  permanent 
improvements  and  charge  them  to 
the  landlord  without  the  latter  s 
consent. 

7:373;  9:359. 

Tenant  making  improvements 
on  faith  of  verbal  agreement  for  a 
lease. 

12:298. 

• 
Right  of  compensation  does  not 
entitle  tenant  to  hold  over  until  It 
is  made. 
1:245. 

A    tenant   making   no   claim    of 
title      can  not  make  a  claim   for 
improvements. 
3:412. 

Rights  of  lessee  occupying  under 
an  invalid  lease. 
3:413. 

Rights   of  tenant   of  mortgaged 
property. 
7:373. 

Tenant  can  not  remove  build- 
ings without  agreement  to  that 
effect. 

5:396;    6:412;    9:359. 


Construction   of   lease  providing 

for    paying    lessee    for  improve- 
ments. 

5:396;   6:412;   7:373;  9:359. 

Time  allowed  tenant  to  exercise 
his  right  to  remove  Improve- 
ments. 

1:245;    9:359. 

Right   of   assignee   of   lease   to 
exercise   lessee's   right   to   remove 
buildings. 
9:359. 

Assignment  of  rents  and  profits 
of  premises  to  tenant  by  landlord 
to  secure  his  indebtedness  for  im- 
provements. 
10:336. 

Rules  for  accounting  where  les- 
see has  a  lien  for  rents  and  profits 
on  account  of  improvements. 
10:336. 


f.    Cotenant. 

Elements  necessary  to  give  right 
to  compensation. 
9:358. 

Right  to  contribution  for  mak- 
ing improvements. 

7:825;   11:650;   12:569. 

No  action  lies  between  cotenants 
for  the  cost  of  improvements. 

2:690;     3:412;     4:378;     5:397; 
6:413;    9:358. 

Ejectment    between    cotenants — 
Reimbursement  for  improvements. 
4:378. 

A  claim  for  improvements  may 
be   asserted     against   a   claim    for 
rent  between  cotenants. 
6:413;    8:375. 

Right    of    cotenant,    given    the 
sole   management   and    control    of 
premises  to  compensation  for  Im- 
provements. 
9:358. 

Right  of  tenant  in  common  hold- 
ing under  a  lease  from  his  coten- 
ants. 

9:358. 
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Conveyance  between  cotenants — 
Passing   of    pre-existing    demandfa 
for  improvements. 
10:336. 

Repairs  by   one    cotenant    after 
death)  of  his  cotenant. 
10:778. 


g.    Occupying    claimants    statutes* 

1.    In  generaJ. 

Right  of  occupying  claimant  to 
recover  for  improvements  is  stat- 
utory. 

7:369. 

Statute   given    occupying    claim- 
ant right  to  recover  for  improve- 
ments is  constitutional. 
9:355;   10:332. 

Statutes   apply  to   improvements 
made  before  their  enactment. 
9:355. 

Statute    does   not   apply    to   one 
who  can  protect  himself  in  parti- 
tion proceeding. 
9:355. 

Alabama      statute      construed — 
Planting  of  an  orchard  as  a  "per- 
manent improvement. 
6:410. 


*» 


Statute    has    no    application    to 
tenants  in  common. 
8:374. 

Essentials  to  give  claimant 
right  to  compensation  for  im- 
provements. 

1:246;   2:498;   3:411. 

When  occupant  may  recover  for 
improvements  made  after  com- 
mencement of  an  action  against 
him. 

10:332. 

What  constitutes  permanent  im- 
provements. 
10:332. 

Right  of  occupant  of  lands  of  a 
minor  making  improvements. 
2:314. 


Good  faith  presumed,  where  per* 
son  has  color  of  title. 
3:411. 

Rights  of  possessor  in  bad  faith. 
11:284. 

Statutes   construed. 
2:498:     3:413;     4:375;     6:410; 
7:369;  8:373;  9:355;   10:332; 
11:283,  287;  12:259. 

2.    Persons   held  entitled  to   hene- 

fit    Of. 

Vendee  in  possession  under  con- 
tract of  purchase. 
3:411. 

One   ejected   from   oil   lands  en- 
titled   to    value    of    improvements 
made  in  good  faith. 
1:246. 

Occupant    under     defective     tax 
title. 

1:588. 

Abutting      owner      making     im- 
provements   on    land    incompletely 
dedicated  to  the  public. 
7:369. 

^  Occupant    of    railroad    right    of 
way. 

9:355. 

Occupant   of  swamp  land   under 
a  void  patent. 
3:411. 

One    taking    possession    in    good 
faith  under  a  parol  gift. 
3:411;    11:284. 

One    making    improvements    on 
land  of  another  by  mistake. 
11:284. 

3.    Persons    held    not    entitled    to 
benefit    of. 

Statute    does    not    apply    to    the 
state. 

3:411. 

One  having  notice  of  a  superior 
claim  of  title. 

3:411;    6:410;    9:355;    11:284. 

A    vendee    dispossessed    for    for- 
feiture of  his  contract. 
7:369. 
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A    mere    expectation    tflat    the 
owner    will   give   the   premises    to 
the  occupant  is  not  sufficient. 
3:411. 

A  life  tenant  can  not  claim  the 
rights  of  an  occupying  claimant. 
9:357. 

One    entering    under    a    convey- 
ance  from   one   not   in   possession 
and  not  under  color  of  title. 
4:375. 

Improvements   by   defendant    in 
ejectment,    or    his   sureties,    pend- 
ing an  appeal. 
8:375. 

An    unsuccessful    contestant    for 
the  town  site  lot. 
11:284. 

A    surviving     husband     ejecting 
his    wife's    mother    from    property 
conveyed   by    her   to    the   wife   in 
consideration  of  her  support. 
11:284. 

One  making  improvements 
knowing  that  he  is  not  the  owner 
4>ut  with  the  expectation  of  be- 
coming the  owner,  not  entitled  to 
recover. 
2:498. 

4.  Color  of  title  held  sufficient. 

Void  tax  deed. 

7:370;    9:355;    10:333. 

A, void  will. 
10:333. 

Deed  void  on  Its  face. 
3:411. 

Occupant  under  contract  of  pur- 
chase who  afterward  receives  a 
deed. 

10:333. 

When  neither  party  claims  any 
higher  or  better  title  than  actual 
possession,  one  in  such  actual  pos- 
session under  a  bona  fide  claim  of 
title  holds  under  color  of  title. 
10:333. 

5.  Color  of  title  held  insufficient. 

Bond  for  title. 
8:373. 


Contract   to   purchase. 
10:334. 

Invalid   certificate   of  homestead 
entry. 
7:636. 

A  deed  void  under  a  statute  be- 
cause   executed    in     payment     for 
liquors  intended  to  be  sold  in  vio- 
lation of  law. 
10:333. 

One    taking    possession    of    land 
under  contract  of  purchase  and  a 
bond  for  a  deed  does  not  hold  ad- 
versely under  color  of  title. 
5:394. 

6.    Procedure, 

Claimant  must  show  making  of 
improvements    and    value    thereof. 
2:498. 

Rules     for     adjustment     of     the 
rights    of   parties. 
4:375. 

Liability  of  the  owner  is  limited 
to  the  extent  of  the  benefits  which 
accrue    to    him   by    reason    of    the 
improvements. 
6:410. 

Right  of  election  of    parties    to 
ejectment    where    claim     for     im- 
provements is  made. 
6:410. 

Measure   of   recovery. 
4:375;    9:360. 

Measure     of     compensation     for 
setting  out  an  orchard. 
6:410. 

Procedure   under   Indiana  law. 
3:413. 

Missouri   statute  construed — Pro- 
cedure in  favor  of  unsuccessful  de- 
fendant in  ejectment. 
3:411. 


INCUMBRANCES. 

Covenant  against.     See  Covenants, 
V. 
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INDIANS. 

Descent  from.     See  Descent,  III,  b. 


I.     INDIAN    LANDS. 

Adverse   i>08se8sion   of. 
6:69. 

Descent  of. 
6 :  184. 

Lease  of. 

6:117,  691;    9:600. 

Public    lands— Title,    rights    and 
liabilities  of  Indians. 

6:691;     7:622;     8:627;     9:600; 
10:557;     11:477;     12:462. 

Limitations  on  rights  to  convey. 
11:477. 

Statute  of  frauds  applied  to. 
11 : 682. 

Treaties  construed. 
11:477. 


INFANTS  AND  INSANE 
PERSONS. 


I.  In    (1EI7EBAL. 

II.  CONTBACTS     AND     CONVEYANCES. 

a.  By   infants. 

b.  By  insane  person. 

c.  Void  or  voidable. 

d.  Ratification. 

III.  Disaffirmance     and     bescis- 

SION. 

a.  In    general. 

b.  Return    of    consideration. 

IV.  Judicial      pboceedings       con- 

cerning  LANDS  OF. 

a.  In  general. 

b.  Guardian   ad   litem. 

c.  Power      of      courts — Sale      of 

lands — Procedure. 

V.  Powers    and    duties   of   guar- 

dians. 

a.  In  general. 

b.  Suits  by. 

c.  Mortgages. 

VI.  Sale  of  lands  by  guardians. 

a.  In  general. 

b.  Proceedings  to  effect. 

c.  Purchase  by  guardian. 


d.  Title,  rights  and  liabilities  of 

purchaser. 

e.  Validity— Setting  aside. 


Descent  of  land  of.     See  Descent. 


I.     IN   GENERAL. 

Effect    of    conveyance    to    infant 
or   insane  person. 
12:263. 

Infants  not  bound  by  contract 
by  step-parent  affecting  their 
lands. 

II : 288. 
Parent  may  make  direct  convey- 
ance of  land  to  his  infant  child. 
2:314. 

Sale   of    infants'    land   by   their 
father  as  their  natural  guardian. 
3:418. 

The   interests   of   infants  as   re- 
mainder-men can  only  be  sold  as 
authorized  by  statute. 
3:307. 

The    father    of   minor    children* 
who  is  not  their  guardian,  receiv- 
ing the  rents  and  profits  of  their 
estate  will  be  charged  as  a  trustee. 
2:314. 

Exchange   of   immovable  proper- 
ty of  infant  in  Louisiana. 
4:409. 


II.     CONTRACTS    AND    CONVEY- 
ANCES. 

a.     By   Infants. 

An  infant  can  not  be  given  ca- 
pacity to  convey  by  stipulation  in 
conveyance  to  him. 
3:415. 

Validity    of    conveyance,    appar- 
ently made  by  an  infant,  through 
alteration  In  a  deed. 
3:418. 

Effect  of  father's  signing  names 
of  infant  grantors  in  their  pres- 
ence. 

3:418. 


INFANTS  AND  INSANE  PERSONS.  II,  b. 


815 


Mortgage     by     Infant — Enforce- 
ment  to    the   eztept   of    lien    dis- 
charged by  means  of. 
8:418. 

Assignment  of  dower  by  an  in- 
fant. 

8:378. 

Admissibility  in  evidence  of  an 
infant's  contracts  against  him. 
7:37e. 

Conveyance  by  attorney  appoint- 
ed by  infant. 
6:416. 

Infant   trustee    holding    for   an 
adult — Conveyance  made  with  the 
latter's  consent. 
5:399. 

Deed   by  minor  in  execution  of 
trust,  not  avoidable. 
2:312. 

Liability    of   infant   on    contract 
to  make  improvements. 
2:314. 

Indiana    statute — Joinder   by   In- 
fant wife  fn  husband's  conveyance. 
4:380. 

b.     By    Insane    person. 

A    confirmed  'lunatic     can     not 
make  a  bifidlng  contract. 
7:876. 

What  degree  of  mental  weakness 
will  invalidate  deed 
5:399. 

Degree  of  incapacity,  which  will 
entitle  one  to  relief  from  his  con- 
tracts. 
7:380. 

Estate    of    insane   person    liable 
for  his  covenants,  made  before  he 
was  adjudged  a  lunatic. 
2:314. 

Unsoundness   of    mind   bars   ac- 
tion on  an  executory  contract 
1:250. 

To  avoid  instrument  on  ground 
of   insanity,   it  must   appear   that 
the  party  was  insane  at  the  time 
of  its  execution. 
3:414. 


One   making   contract    with    in- 
sane person  can  not  question  his   * 
capacity. 
4:380. 

Contract  by  one  adjudged  insane 
made  after  his  recovery  but  before 
any  adjudication  of  that  fact 
4:380. 

Title  passed  by  deed  made  by  in- 
sane person  before  inquest 
9:361. 

Bid  at  execution  sale  by  an  in- 
sane person. 
10:338. 

Mortgage    by    lunatic    for    part 
consideration,  void. 
12:263. 

Conveyance  by  lunatic  after  in- 
quisition in  lunacy  was  set  aside. 
11:288. 

Conyeyance  during  lucid  inter- 
val. 

11:288;   12:263. 

Contract   by   insane   person   ful- 
filled by  his  guardian. 
12:263. 

Joinder  by  insane  wife  in  hus- 
band's deed. 
4:380. 

Presumption    as   to   continuance 
of  insanity. 
11:288. 

ET^idence  given  at  an  inquisition 
of  insanity  of  a  grantor  within  a 
month  after  his  deed  is  admissible. 
11:99. 

Setting  aside  of  contract  by  in- 
sane person  not  under  guardian- 
ship. 

6:416) 

Setting  aside  deed  of  insane  per- 
son— Burden  of  proof. 
5:399;   11:99;   12:263. 

Setting  aside  deed  of  insane  i>er- 
son — Presumptions    as    to    sanity 
and  burden  of  proof. 
4:383. 

Setting  aside  deed  of  insane 
grantor— Right  of  grantee  to  whom 
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grantor    has     conveyed    after   ibis 
restoration  to  sanity. 
10:338. 

Setting  aside  conveyance  of  one 
not  adjudged  insane — Protection  of 
equitable  rights  of  other  party. 
3:414. 

Particular  cases. 
3:414;   12:263. 

c*    Void   or  voidable. 

The  contract  or  deed  of  an  In- 
fant is  not  void  but  only  voidable. 
1:250;    3:414;    4:380. 

Voluntary  deed  of  infant  void. 
2:312. 

As  to  whether  contract  or  con- 
veyance by  an  insane  person  is 
void  or  voidable. 

1:248;  2:312;  3:414;  4:380; 
5:399;  6:416;  7:376;  8:378; 
9:361;   10:338;   11:288. 

Deed  of  insane  person — What  in- 
sanity will  render  it  Toid. 
2:312. 

d.     Ratification. 

Affirmance  may   be  by  less  for- 
mal acts,  than  avoidance. 
1:250. 

Ratification   of  infant's   deed  by 
declaration. 
9:362. 

By  recital  in  subsequent  instru- 
ment 

3:414. 

Void  deed  by  one  claiming  to  act 
for  an  infant  can  not  be  ratified  by 
the  infant. 
5:399. 

Execution     of    new     conveyance 
after  arriving  at  maturity. 
4:381. 

Ratification    of    void    condemna- 
tion of  an  infant's  land. 
8:379. 

■ 

Ratification  by  Infant  after  be- 
coming of  age  of  a  conveyance 
made   to   him   extends  to   a  mort- 


<  gage   given   by   him   at   the   same 
time   to  one   furnishing    purchase 
money. 
10:339. 

Inference  of  ratification  from  si- 
lence or  affirmative  acts  inconsis- 
tent with  disaffirmance. 
3:415;    4:381.      . 

Payment  made    without    knowl- 
edge of  right  to  disaffirm. 
3:414. 

Retaining  proceeds  of  transac- 
tion. 

4:381;    12:264. 

Ratification  of  conveyance  made 
by  insane  person. 
7:277. 

Power  of  g^iardian  to  ratify 
voidable  conveyance  by  his  insane 
ward. 

3:374. 

III.     DI8AFFIR1VIANCE    AND 
RESCISSION. 

a.     In  general. 

General    principles    as    to    what 
constitutes*  disaffirmance. 
10:339. 

Right    of   privies     in     blood    to 
avoid   contracts  of  infant  and   in- 
sane persons. 
4:380. 

Effect  of  failure  to  disaffirm. 
12:264. 

Heirs  suing  to  set  aside  deed  of 
ancestor    on    ground    of    unsound 
mind  must  show  a  disaffirmance. 
2:313. 

Disaffirmance   can   not   be   made 
during   minority. 
4:382;   10:339. 

Time  allowed  infant  for  disaf- 
firmance. 

3:418;   10:339;   11:289. 

Time    allowed    for    disaffirmance 
when    disability    in     infancy     and 
coverture  concur. 
4:382. 
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Application  of  rule  requiring  dis- 
affirmance to  be  made  within  a 
reasonable   time. 

2:313;     3:415;     6:417;     7:377; 
10:339. 

Right  to  disaffirm  may  be  lost 
by  delay. 

2:313;   11:289. 

Effect    of    infant    having    repre- 
sented himself  to  be  of  age. 
5:399;    8:379;    12:264. 

Infant  is  estopped  to  avoid  deed 
by  recitals  therein  as  to  his  age. 
8:378. 

An  infant's  silence  as  to  his  age 
does  not  estop  him  from  disaffirm- 
ing. 

3:413. 

An    infant  can   not   rescind   his 
disaffirmance. 
2:313. 

Disaffirmance  of  deed  by  infant 
to  his  father  to  enable  him  to  be- 
come surety  for  such  infant  on  a 
bond  in  criminal  proceedings 
against  him. 
9:362. 

Disaffirmance  of  mortgage  by  in- 
fant to  raise   money  to  discharge 
lien  on   the  land. 
9 :  362. 

Deed  to  another  by  infant  after 
attaining  majority  is  a  disaffirm- 
ance. 

1:250;    11:289. 

Mortgage    by    infant — Quitclaim 
deed  to  third  person  after  his  be- 
coming of  age,  not  a  disaffirmance. 
11:289. 

Iowa     statute    construed' — Disaf- 
firmance by  infant  engaged  in  bus- 
iness. 
'     11:288. 

Who  may  avoid  deed  of  insane 
person. 

3:418;    9:362. 

Right   of    insane    person    to    re- 
scind contract. 
8:379. 


Disaffirmance  by  guardian  of  in- 
sane person. 

7:377;   11:289. 

Voidable  release  of  mortgage  by 
an    insane    person    effective    until 
disaffirmed. 
8:379. 

*b>      Return   of   consideration. 

As  to  when  restoration  of  the 
consideration  is  a  condition  pre- 
cedent to   disaffirmance. 

1:248;  2:313;  3:416;  4:382; 
5:401;  8:380;  10:339;  11:289; 
12:264 

An  infant's  conveyance  may  be 
repudiated  without  tender  of  con- 
sideration, when  he  no  longer  has 
it. 

1:250. 

Contra    held    as    to    conveyance 
made  by  an  agent. 
1:250. 

Deed  of  insane  person. 
6:416. 

IV.     JUDICIAL    PROCEEDINGS 
CONCERNING    LANDS    OF. 

a.     in  general. 

Action     affecting    infant — Neces- 
sity  of   service   of   process 
3:417;  8:382. 

Judgment  for  an  infant   appear- 
ing by  an  attorney,  not  invalid. 
4:384. 

In  dealing  with  the  lands  of  an 
insane  person  equity  may  give  ef- 
fect to  his  purpose  expressed  dur- 
ing his  sanity. 
4:251. 

Lunatic   must  sue  by   or   as   co- 
party  with  guardian. 
1:250. 

Infant  or  insane  person  may  sue 
in  equity  for  rents  and  profits. 
1:250. 

b.    Guardian  ad  litem. 

When  guardian  ad  litem  should 
be  appointed. 

2:15;   8:382;   9:365. 
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Judgment  against  Infant  without, 
void. 

1:260. 

General  statement  of  duties. 
1 :  195. 

An  insane   defendant  sliould  be 
represented  by  a  guardian  ad  litem. 
3:417;   5:400. 

Allowance  to  guardian  ad  litem 
for  services — Power  of  court  to 
make  and  declare  a  lien  on  prop- 
erty. 

8:383. 

Allowance   of    fees    of    gruardian 
ad  litem  as  costs. 
9:365. 

A  plaintiff  in  an  action  cannot 
act  as  guardian  ad  litem  for  in- 
fant defendants,  though  he  is  mere- 
ly a  nominal  plaintiff  and  disclaims 
any  interest  in  the  action. 
9:365. 

c.     Power  of  courts — Sale  of  lands 
— Procedure. 

Power  of  courts  of  equity  over 
infants  land. 
4:385;  7:378. 

Eiquity    has    inherent    power    to 
sell  lands  of  lunatic.   • 
1:264. 

Sale  for  maintenance — Power  of 
equity. 
1:250. 

When   Judicial   sale  operates   as 
a   conversion   into  personalty. 
6:285. 

Sale  of  homestead  held  by  in- 
fants. 

7:378. 

Sale  of  lands  of  non-resident  In- 
fant. 

3:417. 

Power  to  sell  future  contingent 
Interest  of  persons  not  In  being. 
5:400. 

Sale  or  lease  of  oil  and  gas. 
7:378. 


Depreciation    of   property    as    a 
reason  for  sale. 
7:378. 

Right  of  infant's  attorney  to  re- 
ceive compensation  out  of  proceeds 
of  sale. 
10:340. 

Decree  of  sale  of  trust  property 
against  infant  trustee. 
4:386. 

Judicial  procedure  to  sell  lands 
of  infants  or  insane  persons — Stat- 
utes construed  and  procedure. 

3:417;  4:384;  5:400;  6:418; 
7:378;  8:381;  9:363;  10:340; 
11:290;    12:263,    265. 

Kentucky  statute  construed. 
5:400;     6:418;     8:381;    -9:363; 
10:340;   11:289,  290;   12:263. 

V.     POWERS   AND   DUTJES  OF 
GUARDIANS. 

a.     In  general. 

Even    a    quasi    guardian    cannot 
purchase  his  ward's  real  estate  at 
the   Judicial   sale   thereof. 
1:194. 

A  guardian  without  funds  to  pay 
taxes  is  not  liable  for  the  sale  of 
his  ward's  land  for  taxes. 
1:194. 

Cannot  assume  attitude  where 
personal  interests  conflict  with 
duty. 

1:194. 

Power  of  guardian  to  represent 
infants  in  partition  proceedings. 
4:384. 

Only  legal  guardian   entitled   to 
compensation  and  management  of 
ward's  estate. 
4:384. 

Power  of  guardian  of  lunatic. 
.     6:418. 

Expenditure  of  rents   to  satisfy 
incumbrances. 
7:379. 

Power  of  guardian  to  lease  land 
of  his  ward. 
7:379. 
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Liability  of  guardian  for  lou  of 
landfi. 
8:382. 

Power   of   committee   of   insane 
person. 
9:364. 

Legislature  may  authorize  guard- 
ians   to   convey    right   of   way   in 
lands  of  their  wards. 
3:374. 

Effect  of  removal  of  ward  or  his 
property  from  the  state. 
3:374. 

Power  as  to  improvements. 

3:374. 

The  acts  df  the  guardian  in  good 
faith   beneficial   to   his   ward's  in- 
terest should  be  approved. 
2:699. 

Liability    of    guardian    assuming 
duties  of  trustee  under  a  will. 
12:266. 


b.     Suits  by. 

Action  of  ejectment 
7:379. 

Action   by   committee  of  insane 
person  for  injury  to  property. 

7:379. 

• 

Injunction  by  guardian  of  infant 
to  prevent  injury  to  real  estate. 
7:379. 

Right  of  g^iardian  to  appeal. 
8:382. 

Suits  by  guardian. 
3:377;   11:609. 

c.    Mortgages. 

To   make   improvements. 
1:194. 

Mortgage  of  guardian^— Effect  of 
his  failure  to  give  bond  at  time  of 
his  appointment. 
4:522. 

Power  of  guardian   to   exercise 
power  of  sale  in  a  mortgage. 
9:364. 


•California     statute     construed — 
Power   of    guardian    to    mortgage 
ward's  land. 
9:364. 

VI.     SALE  OF  LANDS  BY 
GUARDIANS. 

a.     In  general. 

In  Indiana  power  to  dispose  Of 
ward's  real   estate  exists  only  by 
statute 
1:194. 

Guardian  may  sell  the  fee  sub- 
ject to  a  lif3  estate. 
2:328. 

Liability  of  guardian's  bondsman 
for  his  failure  to  account  for  the 
proceeds  of  a  sale. 
3:377;  6:453. 

Liability  of  a  guardian  de  jure 
receiving  funds  from  sale  of  ward  s 
real  estate. 
12:266. 

b.     Proceedings  to  effect. 

Conclusiveness     of     order     for 
guardian's  sale. 
12:266. 

Miscellaneous  notes  and  statutes 
construed. 

3:375;     4:409;     5:431;     6:452; 

7:408. 

Requisites  of  petition  as  to  de- 
scription of  the  property. 
5:432. 

Necessity  of  notice  to  the  ward. 
3:375. 

Not  necessary  to  appoint  guard- 
ian ad  litem  for  ward. 
3:375. 

Sale  for  reinvestment. 
3:375. 

Sufficiency  of  notice  of  sale. 
3:375. 

Sale  to  pay  guardian  for  money 
paid  out  for  ward's  education  and 
support  fn  excess  of  the  latter's  in- 
come. 

3:374;   7:408. 
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Validity— Setting  aside. 


Necessity  of  confirmation. 
9:390. 

c.    Purchase  by  guardian. 

Cannot  purchase   directly  or   In- 
directly. 

1:194;    2:699;   3:376;   7:408. 

Guardian  acquiring  title  through 
agreement  with  purchaser  to  take 
land  off  his  hands. 
3:376. 

Guardian      indirectly      acquiring 
title  to  his  ward's  land— Rights  of 
surety  on  his  bond. 
2:699. 

Purchase  by  wife  of  guardian. 
8:405. 


e. 


Slight  irregularities  do  not  avoid. 
1:194. 

Sale    by   guardian   for   unknown 
heirs  void. 
1:194. 

Fraudulent    scheme    to    prevent 
competition  invalidates. 
1:194. 

Want  of  notice  to  ward. 
4:409. 

Purchase  of  land  in  satisfaction 
of  individual  debt  of  guardian  in- 
valid— Purchaser   becomes   trustee. 
1:194. 


ian. 


T>      V        1.VVJ*      ^        Validity    presumed   on   collateral 

Purchase  by  husband  of  a  guard-   ^^^^^^  ^.^^^^  ^^  ^^^^^  ^^^^3  j^^.. 


9:390. 


Guardian    of    minor    heirs    may 
purchase   real   estate   of   their   de- 
cedent at  administrator's  sale. 
2:699. 

d.     Title,  rights  and  liabilities  of 
purchaser. 

Rule    of   caveat   emptor   applies. 
4:409. 

When    purchaser    bound    to    see 
that  proceeds  of  sale  are  properly 
invested. 
3:52. 

Liability    of    purchaser   for    pur- 
chase money  not  affected  by  con- 
tract  of    sale    being   made   before 
order  to  sell. 
1:194. 

Purchaser  bound,  at  his  peril,  to 
ascertain  authority  of  guardian  to 
sell. 

2:328. 

Right  of  purchaser  at  sale  "which 
has  not  been  approved  by  the 
court. 

3:375. 

When  title  passes. 
3:375. 


isdiction. 

2:028;    4:409. 

Revocation    of    guardianship    by 
marriage   of  female   guardian — Va- 
lidity of  subsequent  sale  by  her. 
2:328. 

Sale   not  rendered   void  by  fail- 
ure  of  guardian   to  give   security. 

2:328. 

Defective   publication   or   service 
of  notice. 
3:375. 

Defective  description  of  the  land. 
3:375. 

Failure   of   guardian    to   execute 
proper  bond. 

3:375;   7:408;   9:390. 

Sale   without  an  order  of  court 
as  required  by  statute  is  void. 
5:433. 

As  to  when  validity  of  sale  can 
"be   collaterally   attacked. 
3:375;    4:409;    5:433. 

EJffect  of  receiving  and  retaining 
consideration  from  a  defective  sale. 
5:433. 

When  ward  is  estopped  to  ques- 
tion validity  of  sale. 
3:377;    7:408. 


INJUNCTIONS. 
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Setting  aside  of  sale  by  ward — 
Charging  him  with  proceeds. 
3:377. 

Sale  for  purpose  not  authorized 
by  statute. 
3;  374. 

Failure  of  guardian  to  take  the 
statutory  oath. 
7:409. 


INJUNCTIONS       AFFECT- 
ING REAL  PROPERTY, 


I.  Right   to  injunction. 

a.  General  principles. 

b.  Trespass. 

c   Particular  cases. 

II.  Pbocedube  fob  injunction. 

a.  In  general 

b.  Preliminary  injunction. 


Against  diversion  or  abandonment 
of  public  grounds.  See  Public 
Grounds,  etc. 

Nuisances.     See  Nuisances,  IV,  d. 


I.      RIGHT    TO    INJUNCTION. 

a.  Qeneral   principles. 

Injunction  is  not  a  matter  of 
right  but  must  be  based  on  good 
conscience. 

5:701;   7:657. 

Discretion  of  court. 
11:514. 

Injunction  will  be  granted  where 
Injury    Is    continuous,    remedy    by 
damages  Inadequate,  or  to  prevent 
multiplicity  of  litigation. 
2:532. 

Irreparable  injury,  defined. 
6:733;    11:514.  661. 

Interference  with  public  conye- 
nience  as  ground  for  refusing  in- 
junction. 

5:702;   7:659;   9:641. 


As  to  when  the  existence  of  a 
legal  remedy  will  bar  the  right  to 
injunctive  relief. 

3:611;      4:698;        5:700,      504; 
6:732,  738;  7:657;  10:595. 

Injunction  against  legal  proceed- 
ings. 

5:703,  715;    7:659. 

Injunction  against  wrongs,  pun- 
ishable as  crimes. 

5:703;    7:659;    11:514. 

Stranger  to  the  title  or  posses- 
sion  cannot  invoke  the  remedy. 
6:704. 

Not  granted  where  plaintiff  has 
acquiesced  in  the  injury  and  it  can 
be  fully  compensated  by  damages. 
9:641. 

Effect    of    plaintiff    having    con- 
tributed to  the  Injury. 
10:595. 

As  to  when  court  may  refuse  in- 
junction because  greater  injury 
will  result  from  granting  it  than 
refusing  it. 

5:702;   8:664;   9:639. 

Not  allowed  merely  to  determine 
title. 

11:514. 

Determining    boundaries    by    in- 
junction. 
4:698. 

Injunction    to    determine    rights 
of  disputing  factions  in  a  church. 
5:703. 

Power  of  court  to  issue  injunc- 
tion affecting  the  use  and  posses- 
sion of  real  estate  before  adjudica- 
tion of  dispute  as  to  title. 
12:484. 

To  prevent  fanciful  or  theoretical 
injuries. 

3:611;   11:661. 

Not   granted    for   trifling   injury 
to  one  guilty  of  laches. 
10:595. 

Injunction  ag^alnst  husband  Inter- 
fering with  wife's  separate  estate, 
pending  a  divorce  suit. 
7:368. 
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Mandatory      Injunction      agalUBt 
construction  of  street  railway. 
11:549. 

b.     Trespass- 

As  to  when  injunction  may  be 
granted  against  trespass. 

1:627;  2:532;  3:611;  4:699; 
5:701,  703.  707;  6:736,  737; 
7:660;  8:667;  9:642;  10:601; 
11:661;  12:580. 

Suflaciency   of   complaint   to   en- 
Join  trespass. 
8:855. 

Continuing  trespass  on  mining 
^lairn  by  the  removal  of  valuable 
•ore. 

4:832. 

Injunction      against      trespass — 
When  court  may  award  permanent 
damages. 
7:836. 

Trespass — Insolvency  or  non-resi- 
dence of  defendant  as  ground  for 
injunction. 

6:737;  9:639;  11:661. 

c.    Particular  cases. 

Against  the  location  of  a  ceme- 
tery within  a  prohibited  distance  of 
a  dwelling  house. 
2:52-66.      ' 

Laying  out  highway  through  a 
cemetery. 

2:200-note. 

Against     transfer     of     purchase 
money     notes,    the    collection    of 
which  would  be  inequitable. 
3 :  770. 

Lease     obtained     by  fraud — ^In- 
junction against  lessee  taking  pos- 
session. 
6:734. 

Changes  in  building  by  tenant  in 
common  in  possession. 
6:734. 

Landlord    taking    possession    be- 
fore   termination   of   lease,   in    ac- 
<:ordance  with  agreement. 
6:735. 


Injunction  against  traction  com- 
pany erecting  poles  and  stringing 
wires — What  constitutes  a  viola- 
tion. 

9:639. 

Injunction  by  lessor  against  exe- 
cution   sale    of    lessee's    improve- 
ments. 
9:641. 

To  compel  landowner  to  stop  the 
ilow  of  an  abandoned  gas  well. 
3:611. 

To  prevent  water  company  from 
shutting  off  water  in  violation  of 
its  contract. 
10:600. 

Construction  of  railroad — Not  en- 
Joined  at  suit  of  landowner  whose 
purpose    is    to     prevent    competi- 
tion with  another  road. 
5:704. 

Overflow  of  lands  by  water  com- 
pany which  has  failed  to  pay  an 
assessment  against  it. 
6:734. 

Interference   with   use   ol    water 
power   by  lessee  thereof. 
7:658. 

Destruction  of  an  easement  which 
is  a  mere  convenience. 
7:659. 

Operation    of    railroad — Not    en- 
Joined   where  complainant's  injury 
is    inconsiderable    and    capable   of 
compensation. 
7:659. 

Erection  of  obstruction  on  prop- 
erty by  an  intermeddler. 
4:665. 

Restraining  injury  to  property 
until  complainant  adjudicates  his 
rights  at  law. 

8:665;    10:598. 

Removal    of   building   from    mu- 
nicipality— Not     enjoined     because 
taxables  are  thereby  reduced. 
8:666. 

Destruction  of  farm  crossing  un- 
der  a   railroad. 
9:640. 


INJUNCTIONS,  I,  c 
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Maintenance   of   garbage   field — 
Not  enjoined  at  suit  of  one  who 
sold  the  land  for  that  purpose. 
9:641. 

Condemnation  of  public  park  for 
another  use — ^Who  may  enjoin. 
10:595. 

A  grantor  who  is  defeated  in  an 
action   to  set  aside  his  deed  can- 
not enjoin  his  grantee  from  tres- 
passing on  the  property. 
10:695. 

Against     action     for     rent     on 
ground  that  lease  Is  void. 
10:599. 

Against  flowing  of  surplus  waters 
from  an  artesian  well  Into  a  natur- 
al water  course. 
11:514. 

Taking  of   property  under   emi- 
nent domain  without  compensation. 
2:532. 

A  lessees  Interference  with  his 
lessor's   right,    "to   fall   plow    and 
haul  out  manure"  reserved  by  the 
terms  of  his  lease. 
12:316. 

Against    collection    of   purchase 
money. 
3:770. 

Breach  of  contracts  or  cove- 
nants. 

2:532;       6:734;       7:657,      658; 
10:598,  600. 

To  prevent  suit  in  another  state. 
5:687. 

To  compel  or  prevent  the  re- 
moval of  buildings  or  other  struc- 
tures. 

2:532;  3:611;  4:700;  6:738. 

Moving  building  within  fire  lim- 
its of  a  city. 
3:611. 

Libelling  or   slandering  title   to 
property. 
4:691. 


Illegal  or  Improper  sale  of  prop- 
erty. 

3:611;      6:734,      735;       7:658; 
8:665;  10:598. 

Injunction  against  ejectment  on 
account  of  alteration  in  title  deed. 
12:115. 

Judicial  sale  under  an  order  void 
on  Its  face. 
2:532. 

Obstruction  of  highway  created 
by  dedication. 
12:59. 

Sale  of  homestead  until  lien  Is 
established. 

4:351;   7:355. 

Against   trespassing   animals. 
12:579. 

Assignment  of  a  fraudulent  mort- 
gage. 

9:328. 

Execution  of  fraudulent  convey- 
ance. 

1:541. 

Injunction  against  condemnation 
proceedings. 

11:165;  12:130. 

Wrongful  levy  of  execution. 
5:703. 

When  an  execution  sale  will  be 
enjoined. 

2:532;  3:334;  5:325. 

Execution  sale  of  exempted  prop- 
erty or  homestead. 
9:338. 

Injury   to  growing  crops. 
10:595. 

Construction     of     passage     way 
over  a  street. 
9:640. 

Erection  of  buildings  by  lessee. 
9:641. 

Erection  of  pest  house. 
8:665. 

To  remove  telephone  poles. 
12:580. 
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Ck)nstruction   of   ftteam   pipe  by 
electric  light  plant  across  city  lot. 
12:580. 

Interference    with    easement    to 
draw  water  from  a  reservoir. 
8:666. 

Obstruction  of  access  to  public 
landing  and  river.  • 
8:666. 

Collection  of  void  execution. 
5:704. 

Drain  deflecting  the  flow  of  sur- 
face water. 
5:703. 

Municipality  changing  the  course 
of  a  stream. 
5:703. 

Injunction  against  injury  or  re- 
moval of  trees. 

8:665;      9:643;     11:657.     661; 
12:573,  576. 

Removal   of   minerals. 
3:611;     4:706;     6:733;     7:668; 
8:665;   9:643;   11:661. 

Interference  with  mining  rights. 
10:568. 

Wrongful   appropriation   of   land 
to  public  use. 

4:698;    5:704;      6:732;      7:661; 
8:665;    10:598. 

Intruding  buildings  or  walls. 
4:700;    6:738;    8:667;    10:598. 

New   use  of  public   street. 
10:599. 

EiXcavation  by  adjoining  owner. 
7:668. 

Transferring  of  property. 
6:735. 

Issuance  of  void  tax  deed. 
6:734. 

Destruction  or  frightening  away 
of  game. 
5:703. 

Railroads  or  street  railways  in 
streets. 

4:698;  6:732. 


Destruction  of  fence. 
9:640. 

Unsightly  fence. 
3:611;  7:657. 

Removal  of  partition  fence. 
7:658. 

Boring  of  a  gas  well. 
3:611. 

Interference  with  a  private  way. 
3:611;      4:700;     8:666;    9:640; 
10:599. 

Obstruction,  opening,  alteration 
or  vacation  of  highway. 

3:611;     4:698;     5:703;     8:665; 
9:640. 

Injury  to  riparian  rights. 
3:611;     4:698;     5:703;     7:657; 
8:665;   9:640. 

Diversion  of  a  stream  to  furnish 
water  to  the  public. 
8:666. 

Obstruction  or  Interference  with 
an  irrigation  ditch. 
9 : 640. 

Illegal  taxes. 
3:611;   5:703;   7:658;   8:666. 

Injunction  against  collection  of 
taxes — Municipal  indebtedness  to 
taxpayer,  not  ground  for. 

3:740. 

Injunction   against   collection   of 
city  taxes — Property  being  outside 
the    range    of   municipal    benefits, 
not  grounds  for. 
6:920. 

One  seeking  to  enjoin  sale  of  his 
land  for  illegal  taxes  may  be  re- 
quired to  pay  such  of  the  taxes  as 
are  legal. 
2:684. 

(Injunction  against    construction 
of  railroad  on  account  of  Its  de- 
preciating the  value  of  plaintiff's 
property. 
12:226. 

Particular    cases    in    which    In- 
junctions were   denied. 
9:641. 


INJUNCTIONS,  II,  a. 
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Particular  casee. 
11:514. 

11.     PROCEDURE     FOR     INJUNC- 
TION. 

a.     In  general. 

Injunction   against    construction 
of  railroad  In  street — Several  abut- 
ting  owners   may  join. 
1:16. 

Not  granted  to  aid  in  the  recov- 
ery of  the  possession  of  real  prop- 
erty,  where  plaintiff  has  an   ade- 
quate remedy  at  law. 
6:738. 

Sufficiency  of  complaint. 
5:715;  7:657;  9:639. 

Amendment  of  petition  upon  re- 
fusal of  Injunction  so  as  to  recover 
damages. 
11:514. 

Complaint  by  several  lot  owners 
— When  multifarious. 
6:732. 

Injunction  against  sale  of  home- 
stead— ^Joinder  of  husband  and 
wife. 

7:362. 

Joinder  of  several  persons  claim- 
ing under  distinct  titles  In  bill  to 
enjoin    diversion    or    pollution    of 
water. 
8:671. 

Necessary  parties. 
8:664;    10:597;    11:514. 

Georgia  statute  construed — "Per- 
fect title"  required  of  applicant 
9:639;  11:514. 

Denial   of   plainUff's   UUe— Trial 
jof  legal  Issues  first. 
10:597. 

Necessity  of  plaintiffs  title  be- 
ing first  determined. 
7:659. 

Injunction  to  compel  removal  of 
obstruction  to  a  private  way — ^Ne- 
cessity of  plaintiff  first  establish- 
ing his  title  at  law.  ^ 
10:597. 


Injun<;tlon    against    future    over- 
How  of  land — Recovery  of  damages 
for  past  overflows. 
10:697. 

Injunction  against  obstruction  of 
right  of  way*— Necessity  of   plain- 
tiff giving  exact  width   and   loca- 
tion of  the  way. 
10:597. 

Oeorgla  statute  construed — Ck>m- 
pelUng  performance  of  acts  by  In- 
junction. 
10:597. 

Modification  of  injunction  to  ao- 
commodate  rights  subsequently  ac- 
quired by  defendant  under  right  of 
eminent  domain. 
5:701. 

Injunction  against  several  parties 
guilty   of  the   same   wrong. 
5:701. 

Injury  must  exist  or  be  threat- 
ened at  the  time  of  the  trial. 
5:700. 

Issuing  of  Injunctions  In  actions 
of  ejectment. 
5:700. 

When  duty  of  court  to  grant  in- 
junction. 
5:700. 

When    jurisdiction    acquired    on 
account   of   Insolvisncy    of   defend- 
ant is  ousted. 
6:732. 

Action  for  injunction  against  re- 
moval of  ores — Burden  of  proof. 
10:568. 

Dissolution     of    mutual    injunc- 
tions. 

11:514. 

Defendant  going  to  trial  waives 
right  to  require  plaintiff  to  estab- 
lish his  title  In  a  court  of  law. 
2:337. 

Punishing    violation    of    Injunc- 
tion by  fine  or  imprisonment. 
7:657. 

Injunction  against  a  city  remov- 
ing a  drain  pipe  laid  by  plaintiff 
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In  ft  street — Cross  bill  for  nuisance 
maintained  by  plaintiff  in  his  prem- 
ises in  connection  with  his  use  of 
the  pipe. 
8:672. 

When  mandatory  injunction  will 
lie  to  compel  performance  of  act* 
by  corporation. 
5 : 705. 

b.     Preliminary  Injunction. 

As  to  when  preliminary  injunc- 
tion will  be  granted. 

5:701;     6:732;     8:664;     9:639; 
10:596;  12:580. 

Not  isued,  where  the  sole  ques- 
tion involved  is  an  unsettled  ques- 
tipn  of  law  doubtful' in  its  charac- 
ter. 

4:698. 

Issuance  or  dissolution  of— Bal- 
ancing injuries  of  plaintifC  and  de- 
fendant. 

5:702;   8:664. 

Not  a  proper  remedy  to  transfer 
the  possession  of  real  property. 
9:639;   10:596. 

When  temporary  injunction  not  a 
bar  to  action  by  defendant  to  re- 
gain possession  of  land. 
7:657. 


INSURANCE. 


I.  Insubable     iittebest     in     real 

PBOPEBTT. 

a.  In    general. 

b.  Who  has  an  Insurable  interest. 

II.  Rights     and     liabilities     be- 

tween    PEBSONS     having     AN 

interest  in  the  same  pbop- 
ebty. 

a.  In  general. 

b.  Mortgagor  and  mortgagee. 

1.  In  general. 

2.  Mortgagee's   rights. 

III.  Conditions     and     fobfeitube 

CLAUSES    IN    FOUCT. 

a.  In  general. 

b.  Additional  insurance. 

c.  Increasing  hazard. 

d.  Sole  and  unconditional  owner- 

ship. 


1.  tn  general. 

2.  Persons   held   protected   un- 

der. 

3.  Persons   held   not  protected 

under. 

e.  Change     in     title    or     incum- 

brance of  proi>erty. 

1.  In   general. 

2.  Sale  of  premises  or  contract 

to  sell. 

3.  Mortgages  and  liens. 

4.  Foreclosure      and      judicial 

sales. 

f.  Use,  occupancy  or  vacancy  of 

property. 

1.  In  general. 

2.  Unlawful  or  immoral  use. 

3.  Condition  against  vacancy. 

g.  Waiver   of    conditions    by   in- 

surer. 
IV.    Rights  and  liabilities  of  in- 

SUBEB  AND   INSTTBED. 

a.  In  general. 

b.  Construction   of   policy. 

c.  Acts  of  agent. 


Eixemptions  from  execution.  See 
Ehcecution  Sales,  II,  a. 

Reformation  of  policy.  See  Refor- 
mation, I. 

Title  insurance.     See  Title,  V. 


I.     INSURABLE    INTEREST    IN 
REAL  PROPERTY. 

a.     In  general. 

The  insured  must  have  some  in- 
terest in  the  property. 
2:315. 

Showing  an  insurable  interest  as 
a  prerequisite  to  action  on  insur- 
ance policy. 
10:342. 

Right  of  agent  to  Insure  property 
for  the  benefit  of  owner. 
9:370. 

b.    Who  has  an  Insurable  Interest. 

What   constitutes    am   Insurable 
interest. 

1:254;    2:315;    5:405. 

One  having  an  equitable  interest. 
3:419;    5:405;    11:292. 
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An  attacliing  creditor. 
3:419. 

Vendee  In  contract  of  purchase. 
3:419;    8:385;    12:269. 

A  vendor  while  purchase  money 
remains  unpaid. 
10:342. 

Vendor  having  a  lien  for  unpaid 
purchase  money. 
1:254;    10:344. 

Mortgagee    has    insurable    inter- 
est to  the  extent  of  his  claim. 
1:254. 

Person    engaged    in    erecting   or 
moving  a  house. 
2:315;  12:269. 

Tenant  under  obligation  to  keep 
the  premises  insured. 
2:315. 

Attorneys  procuring  an  order  for 
resale  or  foreclosure. 
6:423. 

One  having  an  estate  by  entirety 
in  land. 
8:385. 

Members  of  an  incorporated  com- 
pany. 

8:385. 

The  owner  of  a  building  located 
on  the  land  of  another. 
9:366. 

Purchaser  having  bond  for  title. 
9:366. 

Licensee    erecting    buildings    on 
the  railroad  right  of  way. 
10:342. 

One  erecting  a  house  on  leased 
land. 

11:292. 

A     husband     having    possession 
using  and  improving  land  conveyed 
to  his  wife  which  is  to  be  re-con- 
veyed to  him. 
1:254. 

A   husband  having  the  right  to 
possessfion  and  use  of  lands  which 
he  has  conveyed  to  his  wife. 
7:381. 


Husband  and  wife  jointly,  in  a 
dwelling  house  of  the  wife,  used  as 
a  family  homestead. 
5:405. 

An  owner  of  land,  in  buildings  in 
course  of  erection,  by  contractor 
who  furnishes  everything  and  who 
is  to  receive  his  pay  upon  com- 
pletion of  the  work. 
6:423. 

Devisee  in  possession  although 
ancestor  has  not  acquired  legal 
title. 

6:423. 

Husband  having  an  inchoate  es- 
tate by  curtesy. 
12:52. 

A  tenant  by  the  curtesy  initiate 
has  an  insurable  interest  in  ordi- 
nary buildings  on  his  wife's  land. 
10:343. 

One   who  has   lost  his  property 
through   mortgage  foreclosure  and 
time  of  redemption  has  expired. 
11:292. 

Husband  has  no  insurable  inter- 
est in  wife's  separate  property. 
11:292. 


II.     RIGHTS   AND   LIABILITIES 
BETWEEN   PERSONS  HAV- 
ING  AN    INTEREST   IN 
THE  SAME  PROP- 
ERTY. 

a.     In  generaL 

Destruction    of    property    which 
lessee  has  an  option  to  purchase — 
Right  to  insurance. 
5:463. 

Right  of  holder  of  lien  to  secure 
a  legacy  to  proceeds  of  insurance 
by  the   legal  owner. 
5:472. 

Right  of  life  tenant  to  insure 
buildings — Rights  between  life  ten- 
ant and  reversioner  as  to  proceeds 
of  iwlicy. 

5:402-403;  6:424;  7:881;  8:386; 
9:366;    10:344. 
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DefStruction  of  buildings  after 
contract  of  sale — Rights  of  vendor 
and  vendee  as  to  proceeds  of  in- 
surance. 

9:379,   853;    10:344;    11:294. 

Negligent  destruction  of  injured 
property  by  fire  by  third  party — 
Rights  of  parties. 

5:810;     6:839;     7:746;     8:760; 
10:692;    12:270. 

b.     Mortgagor   and    mortgagee. 

1.    In  general. 

Agreement  of  mortgagee  to  main- 
tain   insurance — ^Liability    for   loss 
resulting  from  his  mistake. 
12:270. 

Who  may  recover  upon  policy  in 
case  of  loss. 

5:412;     6:425;     8:389;     9:369; 
10:346. 

Loss  made  payable  to  mortgagee 
— Force  and  eftect  of  conditions  in 
policy  upon  rights  of  mortgagee. 
6:426;      7:383;      8:388;     9:368, 
369;  10:345;  11:293;  12:273. 

Action   on   policy   made   payable 
to  assignee  of  mortgagee. 
4:395. 

Assignee  of  right  to  recover  for 
loss   takes    subject    to    rights    of 
mortgagee. 
6:425. 

Vendor  taking  purchase  money 
mortgage  which  requires  mort- 
gagor to  keep  property  insured  for 
his  benefit^ — Effect  of  mortgagee  as- 
signing existing  policy  to  vendee. 
6:425. 

Policy   void   between   parties   to 
it.  not  validated  by  attachment  of 
mortgage  clause. 
7:383. 

Construction  of  mortgage  clause. 
10:346. 

Rights  under  policy  taken  out  by 
assignee  of  mortgagor  for  benefit 
of  creditors  and  containing  a  mort- 
gage clause. 
10:346. 


Insurance  of  mortgaged  property 
— Subrogation  of  Insurance  com- 
pany. 

12:270. 

Maine  statute  coftstrued — Notice 
by    mortgagee    of    destruction    of 
property. 
12:270. 

Particular  stipulation  held  incom- 
plete. 

9:368. 

2.    Mortgagee's  rights. 

Right  of  mortgagee  to  insure  on 
his  own  account  and  effect  of  in- 
surance taken  in  that  manner. 
5:411;  8:387. 

Insurance  by  mortgagee  upon 
failure  of  mortgagor  to  insure — 
Right  to  include  premiums  paid  in 
his  debt. 

7:382;  8:387. 

When  mortgagee  may  sue  on 
policy. 

1:257;   11:293;   12:270. 

Policy  payable  to  mortgagee — Ef- 
fect of  adjustment  with  mortgagor. 
1:257. 

Effect  upon  rights  of  mortgagee 
under   a   mortgage   clause   of   mis- 
representation by  the  insured. 
6:412. 

Equitable  rights  of  mortgagee  in 
proceeds   of   insurance   policy. 
7:382;   8:387. 

Loss   payable  to   mortgagee — Ef- 
fect of  clause  providing  that  insur- 
ance should  not  be  invalidated  by 
acts   or  negligence  of  mortgagor. 
5:412;  9:369;   11:293. 

Rights  of  mortgagee  where  loss 
is  made  payable  to  him. 
11:293. 

Rights  of  mortgagee  as  to  Insur- 
ance   collected    by    the    mortgagor 
upon  buildings  upon  the  property. 
10:457. 

Assignment  of  mortgagee's  rights 
under  a  mortgage  clause. 
10:345. 
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Right   of   mortgagee   purchasing 
the    premises    for    amount    of   his 
debt  to  recover  on  policy  during 
period  of  redemption. 
8:387.  ^ 

Rights  of  mortgagee  before  fore- 
closure. 
7:382. 

Loss     after     foreclosure     sale — 
Rights  of  parties. 

2:315;    10:345;    12:270. 

Rights    of    mortgagee    to    whom 
loss  has  been  paid  after  foreclosure 
but  before  redemption.. 
6:425. 


111.     CONDITiaNS  AND  FORFEIT- 
URE   CLAUSES    IN     POLICY. 

a-     In  general. 

Forfeiture  not  favored. 
5:404. 

Condition  in  policy  against  prop- 
erty becoming  involved  in  litiga- 
tion. 

7:386. 

Condition    requiring    interest    of 
insured  to  be  truly  stated — Effect 
of   husband    insuring   wife's   prop- 
erty in  his  name. 
2:315. 

Construction  of  condition  avoid- 
ing policy  in  case  property  becomes 
involved  in  litigation. 
7:385. 

The  mere  violation  of  a  condi- 
tion for  the  benefit  of  the  insurer 
does  not  of  itself  render  the  policy 
void. 

7:385. 

Condition      against     assignment 
without   consent   of   insurer — Held 
not  to  apply  to  an  assignment  for 
protection  of  a  mortgagee. 
9:379. 

Condition     avoiding     policy     for 
fraud  or  concealment  by  Insured-  - 
Failure    to    disclose    matters    con- 
cerning which  no  inquiry  is  made. 
8:390. 


Iowa     statutes     construed — For- 
feiture before  loss  by  violation  of 
condition. 
9:379. 

Construction    of    stipulation    ex- 
cepting insurer   from   loss   by   ex- 
plosion. 
6:431. 


b.    Additional  insurance. 

In   order   to  violate,   subsequent 
policy  must  be  a  valid  one, 
5:409. 

Condition  not  violated  by  provi- 
sion   in   policy   making  it   payable 
to  mortgagee. 
6:430. 

Condition  not  violated  by  policy 
'taken    out    by    subsequent    vendee 
in   possession   under  an   executory 
contract. 
7:385. 

Construction     of     representation 
that  no  other  insurance  exists  on 
the  property. 
5:409. 


c.     increasing  hazard. 

Non-occupancy  increases  risk. 
1:255. 

Changed  use  held  not  to  increase 
risk. 

1:253. 

Increasing  risk  by  alteration  of 
premises. 
8:398. 

Discontinuance  of  use  increasing 
hazard  above  loss. 
5:407. 

Change  in  occupation  of  a  por- 
tion of  building  not  controlled  by 
Insured  does  not. 
1:255. 

Clause    avoiding    policy    for    in- 
crease of  risk  without  agreement. 
12:271. 
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d.     Sole   and   unconditional   owner- 
ship. 

1.    In  general. 

Clause  of  this  character,  not  ap- 
plicable in  Indian  Territory. 
11:295. 

Policy  void,  where   clause  is   in 
fact  violated,  both  parties  remain- 
ing   silent    and    insured    being   ig- 
norant of  the  clause. 
12:272. 

Effect  of  false  representations  of 
agent  of  insured  as  to  hia  title. 
11:295. 

Erroneous  representation  of  own- 
ership resulting  from  mistake  of 
agent. 

11:295. 

Incumbrances  as  a  breach. 
11:295. 

Burden  of  proving  waiver  of 
clause. 

11:295. 

2.    Persons   held   protected   under. 

One  in  fact  the  owner  in  fee  but 
who's  deed  misdescribes  the  land. 
1:254. 

One    holding    under    contract    of 
purchase  with  portion  of  purchase 
money  unpaid  which  may  authorize 
forfeiture  of  contract. 
4:388. 

One  holding  legal  title  as  trustee. 
4:388. 

An  owner  of  property  under  an 
unperformed  contract  to  sell  It. 
11:294. 

A  vendee  holding  a  bond  for  title. 
5:405. 

Vendee   of  realty   under  a  land 
contract. 
10:347. 

Vendee  in  possession  under  con- 
veyance of  fee  subject  to  vendor's 
lien. 

12:272. 


Vendee  in  possession  under  a 
completed  contract  of  purchase 
which  entitles  him  to  a  convey- 
ance. 

6:427. 

Husband  insuring  building  sit- 
uated on  separate  property  of  his 
wife. 

5:404. 

Grantee  In  deed  in  which  wife  of 
grantor   did   not  Join. 
6:427. 

One  in  possession  claiming  own- 
ership   and     ezercifilng    rights    of 
ov/nership. 
6:427. 

Owner   of  a  building,   which  '  by 
mistake    encroaches    on    the    land 
of  another. 
6:427. 

One  holding  as  devisee,  subject 
only  to  a  restriction  of  alienation 
until  he  arrives  at  a  certain  age. 
6:427. 

Husband    and    wife,    where    one 
owns  the  land  and  both  own  the 
building. 
6:427. 

One  having  title  resting  In  parol. 
9:370. 

A  husband  taking  a  policy  In  his 
name  alone  on  property  belonging 
to  him  and  his  wife. 
10:347. 
Grantee    In    a    conveyance    ad- 
Judged    voluntary    as    to   grantor's 
creditors, 
10:348. 

Mortgagor  In  possession. 
11:295. 

One  who  has  contracted  to  con- 
vey  timber   land   and   a  saw   mill 
upon    the   performance    of   certain 
conditions. 
12:271. 

One  to  whom  land  has  been  al- 
lotted under  the  homestead  laws. 
12:272. 

A  policy  issued  to  a  life  tenant 
for  full  value   of  property   Is   not 
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invalidated    by    the   fact    that    In 
answer  to  the  question  in  the  ap- 
plication   for    the    insurance    "Are 
you   the   owner  of  the   property?* 
the  insured  answered,  "Yes." 
9:370. 

Policy  obtained   by  lessee  valid 
to  the  extent  of  his  interest. 
1:254. 

3.    Persons     held     not     protected 

under. 

One  having  only  a  life  estate. 
1:254. 

One  who  has  made  a  conveyance 
of  the  property  to  secure  the  pay- 
ment of  the  debt. 
5:405. 

Purchaser    at    foreclosure    sale, 
which  has  not  received  the  neces- 
sary confirmation. 
6:427. 

Person  owning  only  an  undivid- 
ed half  interest. 
8:391. 

One    whose    property    has    been 
sold    under    mortgage    foreclosure 
and  the  time  for  redemption  had 
expired. 
8:391. 

One  who  has  given  absolute  deed 
with  right  to  repurchase. 
12:272. 

One  who  has  given  bond  to  con- 
vey. 

12:272.      . 

Particular  cases. 
8:391;  12:272. 

e-    Change  in  title  or  incumbrance 
of    property. 

1.    In  general. 

Change  resulting  through  death 
of  insured  and  descent  of  property. 
2:317;  9:372. 

Change   resulting  from  death  of 
partner. 
3:419. 


Transfer    of    Interests    between 
partners. 

2:317;    5:406;    7:386. 

Change   of   possession    and   con- 
trol of  property  by  order  of  court. 
4:391. 

Change  of  title  increasing  inter- 
est of  injured. 
5:406. 

Mere   rendition    of    a    judgment 
of  unlawful  retainer. 
8:392. 

Judgments  against  insured  which 
do  not  constitute  Uens. 
8:392. 

Judgment  in  invltum  against  in- 
sured. 

8:392;  9:371. 

Particular   agreement   in   a   lien 
held  to  constitute  incumbrance. 
4:392. 

Lien  holder  becoming  owner. 
4:395;  5:406;  6:426. 

Warranty  against  subsequent  in- 
cumbrances. 
3:421. 

Partition     of     property     among 
heirs  of  insured. 
3:419. 

Assignment  for  benefit  of  cred- 
itors. 

4:391;   9:371. 

Leasing  of  property. 
9:372. 

Transfer  of  legal  title  from  in- 
sured to  his  wife. 
7:386. 

Conveyance    by    trustee    to    the 
cestui  que  trust. 
4:388. 

Conveyance  which  Is  ineffectual 
because  delivery  of  it  was  obtained 
by  fraud. 
10:349. 

A  paid  but  unsatisfied  judgment 
is  not  an  Incumbrance. 
1:257. 
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2.    Bale  of  premises  or  contract  to 

sell. 

Offer  of   sale   accepted   but  not 
consummated. 
8:393. 

Executory  contract  of  sale. 
3:419;     4:391;     7:386;     8:393; 
9:373;         10:349;         11:296; 
12:273. 

Giving  bond  to  convey. 
7:386;   9:373. 

Sale    and    conveyance    of    prop- 
erty. 

5:406;     9:371;    8:392;     11:296; 
12:273. 

Sale    where   Insured    reserves   a 
life  interest  in  buildings. 
8:392. 

Deed  invalid  because  of  want  of 
proper  delivery. 
9:371. 

Insurance  in  the  name  of  mortga- 
gor  for  benefit  of  mortgagee — Ef- 
fect of  conveyance  by  mortgagor. 
9:371. 

Policy   covering   distinct   proper- 
ties— Effect  of  sale  of  one  of  them. 
1:257. 

3.    Mortgages  and  liens. 

Execution   of   mortgage. 

2:315;       4:391,       393;       6:428; 
10:349. 

Mortgage     incumbrance     on     a 
part  of  the  property. 
8:392. 

Mortgage  lien  existing  at  time  of 
insurance. 

6:428;    4:392;    12:273. 

Failure  of  insured  to  disclose  ex- 
isting mortgage. 
7:386. 

Effect    of    mortgage    embracing 
the    insured    property    and    other 
property. 
7:386. 

Deed   to   secure   debts. 
4:394;  5:406. 


Mortgage  valid   at  time  of  loss 
but  subsequently  set  aside. 
11:296. 

Permitting        mechanics'        lien 
against  premises. 
6:428;    7:386. 

Judgment  lien  existing  at  time  of 
insurance. 
5:406. 

Renewal  of  existing  Hens. 
6:428;  7:386. 

4.    Foreclosure  and  judicial  sales. 

Foreclosure  proceedings. 

6:426;    8:394;    10:349;    11:295, 
296. 

Foreclosure  mechanics'  liens  ex- 
isting at  time  of  insurance. 
6:428. 

Void  sale  under  a  Judgment. 
3:419. 

f.  Use,    occupancy    or   vacancy   of 

property. 

1.    In  general. 

When  a  building  is  occupied. 
1:255. 

Building  is  "occupied  as  a  dwell- 
ing house"  although  a  part  of  It 
is  used  as  a  stable. 
1:255. 

A  representation  incorporated  In 
a  policy  that  the  building  was  "oc- 
cupied as  a  hotel,  with  bar  and  , 
billiard  room  attached*'  avoids  the 
policy  when  the  building  In  fact 
was  used  as  a  saloon. 
1:255. 

Failure   to    operate   manufactur- 
ing plant. 
8:395. 

Condition     requiring    watchmen 
at  inoperative  factory. 
12:274. 

Condition   In   policy   against   oc- 
cupancy of  property  by  tenants^ 
9:379. 

Construction   of   statute   making 
Increase  of   risk  essential   to   for- 
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feiture   on   account   of   change   or 
use   of   occupation. 
6:429. 

Change  in  use  Increasing  hazard 
— Burden   of   proof. 
5:407;   6:429. 

2.  Unlawful  or  immorca  use. 

Validity   of  insurance   on  build- 
ings used  for  illegal  and  Immoral 
puri>oses. 
7:384. 

Violation     of    law     by    saloon- 
keeper occupying  bulldinir. 
8:398. 

Unlawful  use  by  tenant  without 
Knowledge  or  consent  of  owner 
2:316. 

Eftect  of  prohibited  use  by  ten- 
ant ^ 

5:407. 

3.  Condition  against  vacancy. 
Valiancy    presumed    to    increase 

2:316. 

Temporary   absence    which    does 
not  affect  the  risk. 
2:316. 

What  constitutes  occupancy  of  a 
building  as  a  "Dwelling  house" 
1:255;     3:420;     4:390;     6:408: 
7:388;    11:297. 

^  to  when  a  building  is  "Occu- 
pied* or  "Unoccupied." 

6:429;   7:387;   8:395;   9:375. 

When  removal  of  tenant  consti- 
tutes vacancy. 

3:420;    8:395;    9:375;    12:274. 

Construction   of  condition   pend- 
ing removal  of  occupant. 

3:420;    7:388;    8:388;    9:375. 

Eftect  of  leaving  furniture  and 
household  goods  In  a  house. 

2:316;    3:420;     6:408;     6:429; 
7:387. 

Temporary  absence   of  occupant 
while  visiting. 
8:395. 


As  to  when  a  church  building  is 
vacant. 
9:375. 

Construction  of  policy  requiring 
"immediate"    notice   to   insurer   of 
vacancy. 
3:420. 

Condition     against     vacancy     In 
policy  covering  house  and  barn^ 
Applies  only  on  vacancy  of  both. 
3; 420. 

Revival  of  policy  by  reoccupancy 
after  forfeiture  for  vacancy. 
10:350;    12:274. 

Application  of  condition  in  case 
of  policy  on  buildings  in  course  of 
construction. 
12:274. 

Iowa    statute    construed — ^Neces- 
sity of  vacancy  increasing  risk. 
11:297. 

Minnesota  statute  construed. 
8:395. 

g.    Waiver   of   conditions   by   in- 
surer. 

As  to  what  knowledge  by  an  in- 
surance company  or  its  agent  of 
facts  constituting  a  breach  of  con- 
dition in  a  policy  will  operate  to 
estop  insurer  from  Insisting  upon 
a  forfeiture. 

1:256,      257;      3:419;      5:410; 
.   6:432;    7:389;    8:396;    9:377; 
12:268,    272. 

Waiver  by  conduct  of  agent 
1:255;     4:390;     5:410;     6:432; 
8:396;   9:377. 

Waiver  of  condition  against  va- 
cancy. 

1:255;  3:420;  4:390;  6:432; 
7:389;  9:376;  .  11:297; 
12:275. 

Waiver     of     condition     against 
transfer  of  title  or  Incumbrance. 
4:391;    12:273. 

Forfeiture  waived  by  assignment 
of  policy  with  consent  of  Insurer. 
1:368. 

Waiver  of  forfeiture  on  account 
of  violation  of  one  condition  does 
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not   cure    invalidity    arising   from 
violation    of    other    conditions. 
2:315. 

Charging    agent   with   notice    of 
want  of  title  arising  out  of  a  stat- 
utory provision 
12:272. 

Waiver     by    subsequent    accep- 
tance of  the  premium. 
5:410;    11:296,    300. 

Waiver  by  acceptance  of  appli- 
cation showing  want  of  proper 
title. 

5:410;    6:432;  8:396. 

Waiver    by    adjustment    of    pai> 
tial  loss. 
8:396. 

Waiver  by  failure  of  insurer  to 
make  proper  inquiry,  where  the  in- 
sured  remains  silent. 
5:410. 

Waiver    by     issuing     policy    on 
oral  application  without  any  state- 
ment by  insured  as  to  his  title. 
12:272. 

Particular  cases. 
8:396;   12:276. 

IV.     RIGHTS    AND     LIABILITIES 
OF  INSURER  AND  INSURED- 

a.     In  general. 

Assignment    of    policy. 
3:421. 

One    taking    policy    in    mutual 
company  takes  with  notice  and  is 
bound  by  its  by-laws. 
1:257. 

Electi6n   by   insurer  to   repair — 
Liability  upon  failure  to  do  so. 
5:413. 

Action   on   policy   by  assignee — 
Right  of  insurer  to  show  that  he 
took  title  to  defraud  creditors. 
3:421. 

Effect  of  misdescription  of  real 
estate  upon  which  building  is  sit- 
uated. 
3:421. 


Effect  of  transfer  of  policy  with- 
out consent  of  company. 
3:421. 

As    to    when    third    person    to 
whom  policy  is  made  payable  "As 
his  interest  may  appear,"  may  sue. 
4:395;    12:269. 

Right   to   proceeds   of  Insurance 
taken  out  by  attaching  creditor. 
5:403,  note. 

Right  of  husband  to  recover  for 
loss  of  property  in  which  his  wife 
has  equal  interest. 
6:433. 

Insurance    of   leased    premises — 

Rights  where  policies  before  were 

issued  to  the  lessor  and  also  to  the 

lessee  for  the  benefit  of  the  lessor. 

7:392. 

Insurance  by  purchaser  at  fore- 
closure sale — Right  to  proceeds  as 
between   purchaser   and   one  mak- 
ing redemption. 
9:367. 

Insurance  procured  by  one  obli- 
gee in  a  bond  for  title — ^Right  of 
heirs  of  co-obligee. 
9:379. 

Right  of  heirs  of  insured  to  re- 
cover on  policy. 
10:342. 

When    parent    may    recover    on 
policy  taken  out  for  benefit  of  his 
children. 
12:272. 

Effect  of  mistake  in  the  name  of 
the  legal  owner  of  the  property. 
11:293. 

Insurance  issued  to  vendor  after 
executory   contract   of  sale — Effect 
of    settlement    with    company   re- 
serving rights  of  vendee. 
11:294. 

Effect  of  misstatement  as  to  In- 
cumbrances. 
11:296. 

Cancellation    of    mutual     policy 
for  failure  to  pay  assessment. 
11:300;    12:275. 
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Proof  of  loss. 
11:301;   12:276. 

Issue   of   policy. 
12:268. 

Cancellation  of  policy. 
12:275. 

Notice  of  loss. 
12:276. 

Action  on  failure  of  arbitration. 
12:276. 

Misrepresentation  or  mistake  as 
to  ownership  of  property. 
11:299. 

Misrepresentations  by  insured. 
12:268. 


b.     Construction  of  policy. 

Policy     covering     distinct     and 
separate   buildings. 
1:257. 

Policy  should  be  given  effect  if 
possible. 
2:317. 

Law  of  place  as  applied  to  de- 
termining   validity    and    construc- 
tion of  policy. 
9:379. 

Misdescription     of     real     estate 
upon   which  building,  stands,  does 
not  render  policy  void. 
2:317. 

What    constitutes    a    "dwelling 
house." 
12:271. 

Clause   requiring  assignment   to 
be  with  consent  of  insurer. 
12:271. 

••Total  loss"— What  constitutes 
and  recovery  for — Statutes  con- 
strued. 

3:421;     6:434;     8:398;     7:391; 
9:378;  10:351. 


When    answer    and    application 
amount  to  a  warranty. 
3:421. 


« 
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Iron  safe  clause. 
8:398;    11:298. 

Including  fixtures. 
8:398. 

Insurer     insuring     property     as 
fixtures  can   not  deny  their  char- 
acter as  such. 
3:421. 

Eighty  per  cent,  clause. 
11:298. 

Provision  for  adjustment  of  loss 
by  appraisal. 

11:298;    12:276. 

Concurrent   insurance. 
11:298. 

Suspension    of    Insurance   while 
premium   remains  unpaid. 
12:271. 

c.  Acts  of  agent. 

An   insurance  company   may   be 
bound   by   the   construction   which 
its  agent  places  upon  the  policy. 
1:257. 

Liability   of   insurance   company 
for  agent's  contracts. 
1:257;    8:397. 

Effect  of  fraud  or  mistake  of  an 
insurance  agent. 
4:389. 

Agent's  liability. 
11:299. 

Liability  of  agent  of  insurer 
on  contract  to  act  as  agent  of  in- 
sured. 

7:390;    9:379. 

Agreement  with  agent  for  re- 
newal. 

12:268. 

Oral  agreement  by  agent 
12:268. 

Effect  of  agent  giving  time  for 
payment  of  a  premium. 
11:300. 
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IRRIGATION. 


I.  Appbopbiation  of  waxes. 

a.  In   general. 

b.  Rights  of  appropriators. 

1.  In  general. 

2.  Loss  or  abandonment. 

3.  Contracts   and    conveyances. 

4.  Actions  and  adjudications. 

II.  Statxttobt  pbovibions. 


I.     APPROPRIATION  OF  WATER. 

a.     In  general. 

What   constitutes   an   appropria- 
tion of  water. 

6:416;    6:435;     7:393;     9:380; 
10:352. 

What  waters  are  subject  to  ap- 
propriation. 
9:380. 

For  what  lands   water  may  be 
taken. 

11:302;    12:277. 

Point   at   which   diversion    may 
be  made. 
11:302. 

Acquisition   of   water   rights  by 
prescription. 

4:399;     6:441;     7:395;     8:401; 
10:355;    11:304;    12:279. 

Appropriation  of  water  on  pub- 
lic lands. 

4:398;   5:422;   12:285. 

Appropriation  of  percolating  or 
subsurface  waters. 
8:400. 

Appropriation  of  water  by  erec- 
tion of  dams  and  dikes. 
7:398;   10:352. 

Rights    of   land-   owner   to    con- 
struct reservoir  for  the  storage  of 
water  to  be  disposed  of  for  Irri- 
gation purposes. 
4:401;  12:280. 

Rule  in  case  of  conflict  between 
interest    of   navigation    and    agri- 
culture. 
6:441. 


Liability  of  owner  of  irrigating 
ditch  for  damages  caused  by  seep- 
age and  leakage  through  its  banks. 
1:449;  6:441. 

Liability    for     injury     resulting 
from    negligence    in    construction 
and  maintenance  of  ditches. 
7:398. 

Right  of  land  owner  to  recover 
damages  for  negligent  discharge  of 
water  by  an  irrigation  company. 
9:886. 

Right   of   one   divertmg   waters 
after  their  use  by  the  land  owner 
for  mining  purposes. 
10:358. 

Interstate  rights. 
11:302;  12:277. 

Mexican  grants. 
12:278. 


b.  Rights  of  appropriators. 

1.    In  general. 

Extent  of  rights  acquired  by 
prior  appropriation. 

4:397;  5:416;  6:436;  7:393; 
8:399;  9:380;  10:353,  354; 
11:303,  305;  12:278,  280. 

Priority  of  right  to  take  water 
for  domestic  use. 
6:437. 

Right   of   prior   appropriator   to 
sell  water  not  needed. 
4:396;    5:416. 

Right      of      first      appropriator 
under  a  second   appropriation. 
4:396. 

Right    of    appropriator   to    take 
water  by  pumping;. 
5:417. 

Right   of   prior  .appropriator   to 
store  water  in  a  reservoir. 
5:416;  7:393. 

Impairing  rights  of  prior  appro- 
priator by  subsequent  appropria- 
tions of  water  from  tributaries  to 
his  source  of  supply.         ^ 

7:393;   11:302,  808;    12:278. 
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Right    of    Junior    appropriators 
to  complain  of  method  or  extent 
of  use. 
7:393. 

A  priority  gained    by  the    con- 
struction of  irrigation  ditches  does 
not  extend  to  reservoirs  intended 
to  be  constructed  in  the  future. 
9:380. 

Right  of  appropriator  to  change 
place  of  diversion. 

6:436;   7:394;    9:381;   10:353. 

Right  of  appropriator  to  change 

the  place  or  character  of  the  use. 

4:402;    7:394;    9:381;    12:278. 

Rights  of  upper  appropriator  to 
change  manner  of  returning  water 
to  stream. 
5:416. 

Rights  as  to  waste  waters. 
7:394. 

Right  of  one  who  has  been  de- 
nied his  portion  of  the  water  in 
an   irrigation   ditch. 
4:402. 

Appropriation    of   water    by    an 
alien. 

5:423. 

Transfer  of  water  rights  to  other 
lands. 

11:302. 

Amount  of  water  used. 
11:303. 

Right  to  use  water  to  increase 
growth  of  grass. 
12:278. 

Right   of   prior   appropriator   to 
loan  his  water  to  a  subsequent  ap- 
propriator.  ■ 
12:278. 

Apportionment   of   water   rights 
In  a  reservoir  of  water. 
12:619. 

Rights    'of    lower   riparian    pro 
prietor. 
9:380. 


Irrigation  ditch  owned  by  two 
landowners— Obligation  as  to  re- 
pairs. 

4:402. 

2.    Lo8»   or   abandonment. 

Burden  of  proving  abandonment 
4:397. 

Abandonment  sini)Ject8  water  to 
new   appropriation. 
4:397. 

Effect  of  non-user. 

4:396,  397;  5:415;  6:435. 

Non-user  by  administrator  of  a 
decedent. 
6:435. 

Abandonment  of  use  of  watei^^ 
Power  of  abandoning  appropriator 
to  confer  water  rights  on  another. 
9:380. 

Failure   to    use    full   amount  of 
water  to  which  one  is  entitled,  as 
an  abandonment. 
7:395. 

Particular  cases  illustrating 
what  constitutes  an  abandonment 
of  water  rights. 

4:397;    11:308;    12:284. 

3.    Contracts   and   conveyances. 

Passing  of  water  rights  as  an 
appurtenance  to  land. 

3:783;     4:400;     5:418;     6:438; 
7:397;   8:403;  9:384;   10:356. 

Water  rights  of  lessor  pass  to 
his  lessee. 

5:418. 

Conveyance  of  water  rights. 
4:400;     6:438;     7:397;     8:403; 
9:384;        10:356;        11:308; 
12:283. 

Construction  of  particular  con- 
veyances. 

4:400;  6:438;   7:397;  9:384. 

Contracts  concerning  water 
rights. 

4:402;   9:383;  12:280. 

« 

Specific  performance  of  contract 
concerning  water  rights. 
1:637;   9:383. 
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Contract     to     furnlsli  water — 

Mandatory     injunction    to  compel 
performance. 

4:402;    7:398. 

Contract     to      furnish      water — 
Damages   recoverable    for   breach. 
9:383. 

Contract  to  supply  second  water 
for    mining    purposes — Implication 
as  to  fitness  of  water. 
11:556. 

Sale    by    an    approprlator    of    a 
water  right  separate  from  the  land. 
11:556. 

Utah  statute  construed — Prohibi- 
tion against  municipal  corporation 
conveying  water  right. 
10:356. 


4.    Actions   and   adjudications. 

When  prior  approprlator  may 
have  injunction  to  protect  his 
rlsrhts. 

4:396;     5:416;     6:436;     8:404; 
10:354;    11:303,  306;    12:281. 

Injunction  against  diversion — 
Joinder  of  parties. 

7:396;    8:402;   9:382. 

Denial    of    injunction^ — Right    of 
plaintiff    to    have    decree    limiting 
defendant's  use. 
9:382. 

Injunction    against    trespass    on 
irrigation  canal. 
10:357. 

Jurisdiction    where    stream    has 
its  source  in  one  state  and  flows 
Into  another  state. 
9:382. 

Right  of   claimant   to   have   his 
rights  adjudicated. 
5:421. 

Sufficiency    of    complaint   to   de- 
termine water  rights. 
7:396;   8:402;    11:306. 

Complaint     for     obstruction     of 
water  easement. 
10:357. 


Sufficiency    of    answer    pleading 
prior  appropriation. 
6:440. 

Defense    to    action    to    establish 
priority. 
8:402. 

Defense  to  action  for  diversion. 
10:357. 

Cross-complaint. 
7:396. 

Action   for  diversion  of  water — 
Sufficiency  of  plaintiff's  title. 
6:440. 

Right  of  one,  whose  rights  are 
preserved  by  a  decree,  to  complain 
thereof. 

7:396;   8:402. 

Power  of  water  company  to  liti- 
gate its  water  rights. 
6:440. 

Parties  to  action  for  trespass  on 
an  irrigation  ditch. 
8:402. 

Judgment  should  fix  rights  of 
parties. 

4:402;    5:421;    9:382;     10:357; 
11:306. 

Conclusiveness  of  decree  fixing 
water  right. 

5:421;    12:280. 

Conditional  decree. 
10:357. 

Power  of  court  to  apportion  flow 
of  stream  by   periods  of  time. 
5:421. 

Measure  of  damages. 
9:382;    12:281. 

Pleading,   parties   and   practice. 
11:306;   12:281. 

Actions  and  adjudications  con- 
cerning water  rights — Statutes 
construed. 

5:421;  6:440;  7:396;  8:402; 
9:382;  10:357;  11:306; 
12:281. 

II.       STATUTORY     PROVISIONS- 

Legislative  control  of  Irrigation. 
5:414. 
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Constitutionality  of  statute  pro- 
viding for  appointments  of  super- 
intendents of  irrigation  to  distrib- 
ute water  according  to  decrees 
rendered. 
5:414. 

Colorado  statute  construed — ^Llar 
blllty    of    owner    of    reservoir    for 
damages   resulting   therefrom. 
3:783. 

Statutes  amended  and  new  stat- 
utes. 

6:442;      11:307,     309;      12:282, 
284. 

Miscellaneous  statutes  construed. 
4:404;       5:419,      420;       6:439; 
7:398;   8:404;   9:385;  10:358; 
11:307,   309;    12:280,   282. 


ISLANDS. 

See  Waters,  IV,  d. 


JOINTURE. 


See  Curtesy  and  Dower,  VI,  e. 


JOINT  TENANCY. 

See  Tenants  In  Common. 


JUDGMENTS. 


I.  In  general. 

II.  Conclusiveness    of    adjxtdica- 

TI0N8. 

a.  General  rules. 

b.  Rule  of  stare  decisis. 

c.  Judgment    on     demurrer,    de- 

fault or  dismissal. 

d.  Persons  concluded. 

e.  Particular    actions    and    pro- 

ceedings. 

1.  In  general. 

2.  Ejectm^t   and   forcible   en- 

try and  detainer. 
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3.  Trespass  and  quieting  title. 

4.  Foreclosure   proceedings. 

5.  Probate    proceedings. 
f.  Collateral     attack     on     Judg- 
ments. 

ixl.    Lien  of  judgments. 

a.  In  general. 

b.  Docketing,    indexing  and    re- 

cording Judgment. 

1.  In  general. 

2.  Filing   transcript. 

c.  Property  or  Interest  liable  to 

lien. 

1.  In  general. 

2.  Property  held  liable. 

3.  Property   held   not  liable. 

d.  When  lien  attaches. 

e.  Duration  of  lien. 

f.  Lien   of  particular  Judgments. 

g.  Priority  of  judgment  liens. 

1.  In  general. 

2.  Between  Judgments. 


I.     IN    GENERAL. 

Enforcement  of  decrees  In  other 
states  as  obligations. 
4:666,  668.  670. 

Erroneous  construction  of  stat- 
utes as  a  rule  of  property,  dis- 
cussed. 

2:658-660. 
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Ab    to    what    is    a    "Judgment 
within    the   meaning  of   a   federal 
constitution. 
4:666. 

Requisites  of  Judgment. 
11:512. 

Judgment  may  be  transferred  by 
parol. 
2:369. 

Sufl9cient  designation  of  amount 
of  Judgment  in   dollars  and  cents 
to  m^ke  It  a  money  Judgment. 
7:445. 

Presumption  where  Judgment  In- 
cludes  land   not  embraced  in   the 
complaint. 
4:683. 
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Setting    aside    judgment    by    a 
cross  complaint  in  an  action. 
4 : 683. 

What  renders  Judgment  void. 
4:6S3;    5:724. 

Judgment  of  attachment  against 
nonresident   upon    insufficient   ser- 
vice, voidable. 
5:724. 

Attacking     judgment      on      the 
grounds  of  fraud. 
3:624.    * 

Judgment    against    infant   with- 
out  appointment    of   guardian    ad 
litem,  void. 
1:250. 

Miscellaneous    cases    concerning 
judgments. 

4:683;    5:727;    6:747. 

II.     CONCLUSIVENESS   OF 
ADJUDICATIONS. 

a*     General   rules. 

Estoppel   by  judgments   and  de- 
crees. 

2:529;   4:267;   5:726;   6:727. 

Adjudication  extends  to  matters 
which  might  have  been  litigated. 
2:529;   5:692;   6:727;   8:659. 

Judgment   not   conclusive   as   to 
immaterial   and    unessential   facts. 
3:609. 

An  adjudication  of  matters  not 
in  issue  is  not  binding. 
9:636. 

Adjudication    not    conclusive    as 
to  a  matter  which  appears  not  to 
have  been  litigated. 
3 :  610. 

An  estoppel  growing  out  of  a 
judgment  determining  one's  rela- 
tion as  a  tenant,  exists  only  for 
the  time  that  he  was  adjudged  to 
be  such  tenant. 
1:524. 

Rights  of  parties,  not  known  at 
the  time  of  the  litigation. 
3:609. 


Conclusiveness   of   judgment  up- 
on title. 
3:623. 

Prosecution   of  appeal   does  not 
affect. 
1:472. 

Identity  of  parties  and  issues 
necessary  to  render  a  former  ad- 
judication conclusive. 

5:692;    6:727;    8:659;    10:591. 

The  showing  of  the  record  as  to 
the   issues  can  not  be  changed  by 
parol  evidence. 
3:610. 

Agreed  decrees. 
4:696;    6:727. 

Decisions  of  a  tribunal  appointed 
by   the   military  government  of  a 
subjugated  state. 
5:692. 

The  fact  that  a  judgment  is 
erroneous  does  not  affect  its  con- 
clusiveness. 

2:333;    4:683. 

Faith  and  credit  given  to  judg- 
ments  of   foreign   justices   of   the 
peace. 
4:839. 

Judgment     rendered    against    a 
party  after  his  death. 
8:661. 

Death    of    defendant — Effect    of 
failure    to    continue   suit    againait 
his  legal  representatives. 
11:507. 

Construction  given  statute  in  a 
particular   suit    binds    the   parties 
throughout  the  controversy. 
5:695. 

How  far  decisions  of  one  state 
as   to  validity  of  instruments  be- 
tween its  citizens  are  binding  up- 
on the  courts  of  another  state. 
7:655. 

When  judgment  in  an  action  in- 
volving title  is  an  adjudication  of 
title  as  between   th^   defendants. 
4:695. 
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One  suing  in  one  action  in  one 
right  is  not  barred  from  suing  in 
another  action  in  a  different  right. 
4:692;  8:659. 

The  effect  of  an  adjudication 
against  a  necessary  party,  not 
affected  by  the  non-Joinder  of  hlfl 
wife. 

3:608. 

Second   suit  Involving  the  same 
title  and  the  same  question,  former 
adjudication  conclusive  though  the 
subject-mattei^  Is  different. 
3:610. 

b.     Rule  of  stare  decisis. 

When  the  rule  may  be  Invoked. 
6:730;  11:507. 

Stare  decisis — Duty  of  court  to 
revise   and  correct  erroneous   pre- 
cedents. 
2:645. 

Power  of  court  to  overrule  de- 
cision construing  statute. 
6:730. 

Effect  of  overruling  decision 
construing  statute. 

2:058-660;         5:695;         6:730; 
10:590. 

Judgments    and    contracts    valid 
under  the  decision  of  the  court  of 
last    resort — Effect    of    its    subse- 
quently overruling  such  decision. 
1:560;   7:655. 

Stare    decisis — ^Establishing    rule 
of  property  by  construing  provision 
in  charter  of  seminary  exempting 
property  from  taxes. 
10:590. 

c.  Judgment   on    demurrer,   default 
or  dismissal. 

Judgment  on  demurrer. 
4:694. 

Judgment    on    demurrer    against 
plaintiff  in  action  to  quiet  title. 
11:507. 

Judgment   by   default   against  a 
vendor   In   an    action    for    specific 
performance  brought  against  him. 
7:652. 

Judgment  for  plaintiff  in  eject- 
ment by  default. 
6:729. 


Effect  of  default  by  one  made  a 
part    to    a    real    action    to    assert 
whatever  Interest  he  may  have. 
3:615. 

Judgment  on  dismissal. 

2:529;   3:610;   7:652;   9:635. 

Judgment    In    action    dismissing 
it  "without  prejudice." 
7:652. 

Judgment  entered   upon   stipula- 
tion of  the  parties  that  the  action 
shall  be  dismissed  "on  its  merits." 
3:610. 

d.     Persons   concluded. 

As  to  who  are  bound  by  judg- 
ment or  decree — General  principles 
and  particular  cases. 
4:692;    6:728;    8:660. 

An  adjudication  of  title  binds 
the  parties  and  their  privies,  and 
not  others. 

3:608,  ^9;   5:694;   6:728. 

A  judgment  Is  binding  upon   a 
subsequent  grantee  of  a  party. 
5:694;    7:653. 

A  judgment  binds  the  vendee  of 
one  of  the  parties. 
2:537. 

When    vendee    bound    by    judg- 
ment against  his  vendor. 
6:728. 

Grantee    not    bound    by    action 
against  his  grantor,  subsequent  to 
the  alienation. 
10:591. 

Grantor   notified  by  his  grantee 
to     appear     and     defend     action 
against  latter. 
4:692. 

Vendor  defending  a  title  of  his 
vendee   in    an    action   against   the 
latter  is  bound  by  the  Judgment. 
5:696. 

One  made  party  to  suit  to  fore- 
close  a  mechaiilcs'   lien   under  al- 
legation that  she  has  some  Inter- 
est in  the  property. 
5:696. 
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Injunction  against  contractor  not 
binding    upon    his    employer,    not 
made  a  party. 
6:728. 

Creditors   for    whose    benefit   an 
administrator  brings  an  action   to 
set  aside  fraudulent  conyeyanoa. 
6:728. 

Interveners  in  an  action. 
6:728;   7:653. 

Judgment     dismissing     adminis- 
trator's action  to  quiet  title — Not 
a  bar  to  an  action  by  an  heir. 
7:653. 

Holder  of  recorded  mortgage  not 
made  a  party  is  not  bound. 
7:653. 

Decree  of  divorce  not  admissible 
against  a  stranger  to   it  to  show 
that  property  is  a  homestead. 
8:660. 

Decree  against   heirs   of   an   in- 
testate- not  binding  on  his  admin- 
istrator. 
8:659. 

Judgment  fixing  the  liability  of 
a  homestead  for  a  debt  binding  up- 
on the  beneficiaries  of  the  home- 
stead. 

8:660. 

Creditor   of   heir    bound   by   ad- 
» judication  against  the  latter  as  to 
advancements. 
10:591. 

When  mortgagee  bound  by  sub- 
sequent judgment  against  his  mort- 
gagor. 
5:511. 

Administrator     de     bonis     non 
bound    by    judgments   against    his 
predecessor. 
4:311. 

Decree  affecting  trust  estate  ren- 
dered   against    the    trustee — ^When 
binding  on  the  cestui  que  trust. 
6:728. 

Trustee    representing    the    bene- 
ficiaries— How    far    decree    binds 
the  latter. 
2:704. 


Adjudication  against  husband's 
claim  of  homestead  binding  upon 
wife. 

10:591. 


Husband     participating     in 
action   brought  by   his   wife. 
8:660. 


an 


When    wife   is    bound    by   Judg- 
ment against  husband   in   suit   to 
recover  her  property. 
9 :  636. 

Judgment  against  a  tenant  by  the 
curtesy. 

6:148,  728. 

As  to  when  a  Judgment  against 
a  lessor  or  lessee  is  conclusive 
against  the  other. 

1:551;     2:189;     3:609;     6:728; 
7:653;    9:637;    10:592. 

Judgment  against  tenant — Effect 
of  plaintiff  subsequently  receiving 
rent. 

7:210. 


e.  Particular  actions  and   proceed- 
ings. 

1.    In  general. 

Action  to  restore  destroyed  deed 
— Effect   of    decree   denying   relief 
because  no  consideration  was  paid 
for  the  deed. 
2:529. 

Judgment  against  plaintiff  in 
action  for  rescission  of  real  con- 
tract. 

3:609. 

Confirmation  of  Judicial  sale. 
4:692. 

An  injunction  against  a  lessor's 
vexatious  actions  for  rent  is  no 
bar  to  summary  proceedings  to  re- 
gain i>ossession  of  the  premises 
upon  expiration  of  the  lease. 
11:347. 

Order  refusing  one  the  right  to 
set  up  a  claim  for  improvements 
as  a  defense  to  an  action  for  the 
land. 

4:692. 
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General     verdict    for    defendant 
under  Instruction  of  the  court  that 
action      had      been      prematurely 
brought. 
5:692. 

Action  for  damages  for  obetnic- 
tion  of  an  easement. 
5:696. 

Order  confirming  a  sale  under  a 
decree  in  partition. 
5:696. 

Judgment    for    damages    for   ob- 
struction of  a  water  course. 
5:696. 

Judgment  awarding  vendor  dam- 
ages for  breach  of  contract  of  sale. 
5:696. 

Judgment    by    default    in    sum- 
mary proceedings  by  landlord  for 
nonpayment  of  rent. 
5:696. 

Decree    enjoining   one    from    re- 
asserting title  to  property. 
6:727. 

An  adjudication  that  a  court  of 
equity   has   no   jurisdiction   to  de- 
termine one's  title. 
6:727. 

Decree  adjudicating  the  validity 
of  a  lease. 
6:729. 

Judgment  reforming  and  decree- 
ing specific  performance  of  a  con- 
tract. 

6:729. 

An  award  in  an  action  between 
co-tenants   for   an   accounting. 
6 :  729. 

Decree    establishing    validity    of 
a   deed    in    an    action   brought   to 
avoid  it  for  fraud. 
6:729. 

Judgment. denying  the  right  of  a 
state  to  condemn  property  for  the 
widening  of  a  street. 
6:729. 

Recovering     damages     from     a 
railroad  company  for  the  overflow 
of  land. 
6:729. 


Judgment  against  one  made  a 
party,  on  account  of  his  being  an 
heir. 

8:659. 

Decree    adjudging    that    a    pur- 
chaser at  a  judicial  sale  acquired 
no  title. 
8:659. 

Judgment   awarding  alimony   in 
a  divorce  suit. 
8:660. 

Judgment  fixing  the  liability  of 
a  homestead  for  a  debt. 
8:660;   12:247. 

4 

Decree  adjudging  deed  to  be  a 
mortgage. 
9:635. 

Judgment  upholding  the  validity 
of  a  deed. 
9:635. 

Action  for  one  installment  of 
purchase  money — Conclusiveness 
of  judgment  as  to  right  to  vendor's 
lien. 

3 :  608. 

Action    to    foreclose   mechanicai' 
lien. 

3:608. 

Adjudication       of       defendant's 
claim    under   color   of   title   In   an 
action  to  recover  land. 
3:608. 

Independent  title  acquired  by  a 
party  pending  action  for  partition. 
3:610. 

Judgment   for   plaintiff,   not  ad- 
missible against  a   subsequent  de- 
fendant who  is  not  a  party  to  the 
former  action. 
11:507. 

Decree    enjoining    collection    of 
taxes  on  the  ground  that  property 
is  exempt. 
11 :  507. 

Judgment  on  mortgage  note  as  a 
bar  to   counterclaim   of  the  mort- 
gagor for  fraud. 
11:507. 

Judgment  based  on  a  codicil  to 
the  will,  which  is  not  vacated  after 
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reversal  of  Judgment  probating  the 
codicil. 
11:507. 

Judgment    sustaining    right    of 
beneficiary  to  mortgage  land  held 
in  trust. 
11:507. 

Judgment  setting  apart  to  widow 
both  homestead  and  year's  sup- 
port. 

11:275. 

Pendency    of    partition    proceed- 
ings based  on  a  claim  of  legal  title 
as  a  bar  to  subsequent  assertion  of 
resulting  trust  in  the  land. 
8:611. 

Condemnation  proceedings  — 

What  matters  adjudicated  by. 
2:529;    3:608;   7:654;    10:593. 

Conclusiveness  of  adjudications 
in  particular  actions. 

6:729;     7:654;     8:662;     9:638; 
10:598. 


2.    Ejectment    and    forcible    entry 
and  detainer. 

Conclusiveness  as  to  title. 
1:139,      514;       2:194;      3:608; 
4:697;   9:198. 

Judgment   conclusive   as   to   the 
right  of  possession. 

1:514;    2:194;    4:215. 

Judgment    in    ejectment   against 
tenant   by   curtesy   not   conclusive 
against  remainder-man. 
6:148. 

Judgment  showing  that  plalntifT 
failed  to  establish  possessory 
right,  not  a  bar  to  his  subsequent 
action  to  establish  an  equitable 
Interest  therein. 
2:529. 

Judgment  based  on  an  equitable 
title  or  defense. 
2:529:   7:654. 

Equitable      defense      withdrawn, 
not  adjudicated. 
2:529. 


Judgment  against  vendor  not  a 
bar  to  his  enforcing  a  vendor's 
lien. 

3:609. 

When  a  bar  to  defendant's  claim 
for  improvements. 
6:727. 

Judgment      againdt      plalntifT — 
Force   and   effect   where   he   takes 
new  trial  as  of  right  and  then  dis- 
misses his  action. 
7:652. 

Judgment  In  action  of  ejectment 
between  tenants  in  common. 
6:728;    10:593. 

Judgment  against  plaintiff  seek- 
ing  to    recover   land    conveyed    to 
another  on  the  ground  of  his  hav- 
ing paid  the  purchase  price. 
11:507. 

Action    to    recover   land    wrong- 
fully  taken   for   railroad   right   of 
way — ^Effect    of    recovery    of    dam- 
ages only. 
2:640. 

Judgment   against  administrator 
— Conclusiveness  upon  person  suo 
ceeding  to  title  of  decedent. 
4:215. 

Conclusiveness       of       Judgment 
against  defendant. 
6:248. 

How  far  Judgment  Is  conclusive 
upon  wife  of  defendant. 
5:219. 

Judgment  against   mortgagor  in 
possession. 
7:210. 

Judgment  binding  upon  persons 
unlawfully    entering    pending    the 
action. 
8:207. 

Successive    actions    between    the 
same  parties,  in  Missouri. 
12:117. 

Particular  cases  illustrating 
what  matters  are  concluded  by  a 
Judgment  in  ejectment. 

4:693.  697;    6:727,  728;    8:662; 
9:636;   10:593. 
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In  action  of  forcible  entry  and 
detainer. 
2:265. 

Judgment    for    lessor    in    action 
for     forcible     detainer — Not     con- 
clusive as  to  amount  of  rent. 
3:609. 

Action  of  forcible  detainer  by 
purchaser  at  foreclosure  sale — 
Judgment  against  him,  not  a  bar 
to  application  for  a  writ  of  as- 
sistance. 
3:609. 

3.    Trespass  and  quieting  title. 

Conclusiveness    of    Judgment    in 
action  for  trespass. 
8:855. 

Judgment  in   action   of  trespass 
does  not  bar  action  of  ejectment. 
1:336. 

Adjudication   in  action  for  tres- 
pass   against    the    existence    of    a 
license  in  favor  of  the  defendant 
7:654. 

Action  to  try  title. 
8:610. 

Judgment  in  action  to  quiet 
title. 

4:G97;     6:727;     8:662;     9:638; 
10:584. 

4.    Foreclosure  proceedings. 

Judgment    foreclosing    a    mort- 
gage given  by  an  executrix  under  a 
power. 
4:692. 

Effect  of  decree  in  favor  of  de- 
fendant  asserting  tax   title. 
2 : 529. 

Action  to  foreclose  Junior  mort- 
gage— Ordinary  decree  does  not 
affect  superiority  of  senior  mort- 
gage. 

2:530. 

Action  to  foreclose  senior  mort- 
gage— Effect    of   Junior   mortgagee 
asking  that  surplus  be  applied  to 
his  debt 
2:530. 


How  far  binding  upon  assignee 
of  mortgage,  under  an  unrecorded 
assignment,      whose     assignor     is 
made  a  party. 
3:608. 

Decree    against   assignee    taking 
assignment  for  the  purpose  of  fore- 
closure. 
3:608. 

Senior  mortgagee  made*  a  party 
who  fails  to  assert  his  lien. 
3:608. 

Barring  wife's  right  to  dower  by 
making  her  party. 
1:524;    4:692. 

Conclusiveness   upon   one   not  a 
party  to  a  mortgage,  but  who  be- 
comes a  party  to  its  foreclosure  on 
his  own  motion. 
6:728. 

Judgment    to    foreclose   a    mort- 
gage  given   for   a   portion   of   the 
purchase  money. 
5:696. 

Foreclosure  of  mortgage  given 
by  wife  as  collateral  security  for 
her  husband's  debt — Not,  a  bar  to 
action  by  her  to  obtain  an  account- 
ing and  reconveyance  upon  his 
payment  of  the  debt. 
7:G55. 

As  to  what  matters  a  Judgment 
of  foreclosure   is   conclusive. 

5:5S.l;    8:562.   662;    9:553.   638. 

5.    Probate  proceedings. 

Decree  probating,  or  refusing  to 
probate  will. 

5:693;   9:636. 

Decree  ordering  sale  of  lands  to 
pay    debts^ — Conclusiveness    as    to 
validity  of  debts. 
10:258;    11:507. 

Decree  of  Probate  Court  disposr 
ing  of  residue  of  decedent's  estate. 
11:507. 

Proceedings  in  rem  establishing 
heirshii) — Do     not     estop     persons 
not  parties. 
2:232. 
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Decrees   and    orders    in    probate 
proceedings. 

5:693;     6:728;     7:654;     8:662; 
9:635,  638. 

f.  Collateral    attack  on   Judgments. 

General  rules  as  to  collateral  at- 
tack on  judgments. 
2:531. 

If   a    court   has    Jurisdiction    its 
Judgment  cannot  be  collaterally  at- 
tacked for  error. 
8 :  659. 

Presumption    in    favor    of    Judg- 
ment upon  collateral  attack. 
4:683.  693. 

As  to  what  Judgments  are  sub- 
ject to  collateral  attack. 
5:725;   7:668. 

III.     LIEN    OF   JUDGMENTS. 

a.     In  general. 

A  Judgment  lien  is  of  statutory 
creation. 

1:288;   9:430. 

Power   of   legislature   to    impair 
or  abolish. 

8:447;   9:430. 

Fines    in    criminal    cases   not    a 
lien,  unless  made  so  by  statute. 
4:447.   - 

A  statute  making  a  Judgment 
for  costs  in  a  criminal  case  a  lien 
upon  the  real  estate  of  a  defendant 
from  the  date  of  his  arrest  Is  con- 
stitutional. 
1:286. 

Legal  effect  of  Judgment  liens. 
2:365. 

How  enforced  against  subsequent 
grantee. 
1:287. 

Not  affected  by  misdescription  In 
deed  of  ludgment  debtor. 
1:288. 

Not   affected    by   death    of  Judg- 
ment debtor. 

2:370;  7:445. 


Not  affected  by  platting  of  land. 
3:450. 

What  constitutes   "rendition"   of 
a  Judgment. 
1:290. 

Effect  of  creation  of  new  county 
out  of  a  portion  of  the  county  in- 
cluding the  land  subject  to  a  Judg- 
ment lien. 
2:369. 

A  lien  cannot  be  created  by  an 
agreement    conferring   Jurisdiction. 
3:450. 

A  default  Judgment  standing  on 
motion  to  set  it  aside  is  a  lien. 
5:468. 

Judgment  lien  not  lost  by  cred- 
itor   advising    debtor    to    make    a 
fraudulent  conveyance. 
5:471. 

Effect  of  execution  sale  on  sub- 
sequent lien. 
5:471. 

Effect  of  void   sale  under  Judg- 
ment lien. 
7:445. 

Creation      of      Judgment      lien 
against   lands   of  debtor   conveyed 
in  fraud  of  his  creditors. 
7:445. 

Judgment  must  state  the  amount 
for  which  it  is  rendered. 
6:487. 

Judgment  on  claim  against  a  de- 
cedent's estate,  not  a  lien  on  his 
land. 

6:487. 

Satisfaction  of  Judgment  Hen  by 
levy  on  land. 
3:453. 

Writ    of   elegit   as   a    substitute 
for  Judgment  lien  at  common  law. 
4:443. 

Cancellation    of   Judgment    upon 
tender  of  amount. 
4:450. 
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Two    Judgment    Hens    held    by 
same  person — Effect  of  sale  under 
junior  judgment. 
4:452. 

Failure  of  holder  of  judgment  to 
keep  his  lien  alive  by   complying 
with  statute— Rights  of  holder  of 
Junior  Judgment. 
4:452. 

Right    of    holder    of    first   judg- 
ment lien  to  release  lien  in  favor 
of    junior    judgment    against    the 
judgment  debtor's  will. 
8:447. 

■ 

Effect  of  agreement  of  one  hav- 
ing  lien    to   receive    rents   of    the 
premises  in  payment  of  his  claim. 
8:447. 

Lien     upon     growing  timber — 

Effect   of   its   severance  from    the 
land. 

9:430. 

Lien    of   judgment   against   rail- 
road company. 
9:430. 

Holder  of  Judgment  not  bound  to 
assign  to  junior  incumbrancer  on 
offer  of  payment 
9:430. 

To  enforce  a  judgment.  Its  Hen 
must  appear  to  exist. 
9:430. 

Revival  of  Judgment  liens. 
4:451. 

Parties    to    order    to    ascertain 
Hens. 

11:363. 

Effect  of  vacation  of  Judgment. 
12:322. 

Judgment   against  non-resident. 
11:353. 

Release    of    Hen    at    request    of 
sureties  on  a  judgment. 
11:355. 

Right    of   junior    Judgment    Hen 
holder  to  have  execution  sale. 
3 :  327. 


Oklahoma  statute  construed — Re- 
vival of  dormant  judgment. 
11:355. 

Tennessee  statute     construed — 

Setting  aside  satisfaction  of  judg- 
ment. 

8:447. 

Statutes  construed. 
11:353;   12:321. 

b.    Docketing,  Indexing  and  re- 
cording judgment* 

1.    In  general. 

To  become  a  Hen  a  judgment 
must  be  docketed  and  indexed  In 
accordance  with  the  statute. 

1:289,  290;   2:557  note;   3:450; 
7:442;    10:396. 

A  statute  requiring  docketing  of 
judgment  to  create  a  lien  does  not 
apply  to  judgment  foreclosing  the 
mortgage. 
5:468. 

Statutory  provisions  creating  a 
lien  by  docketing  of  a  judgment 
must  be  substantially  complied 
with. 

9:427. 

Indexing  where  there  are  several 
judgment  debtors. 
5:468. 

Judgment   against    several    part- 
ies— Index  as  to  one  of  them. 
3:635. 

Indexing  in  a  firm  name. 
3:450. 

Omission    of    middle    Initial    of 
judgment    defendant    vitiates    rec- 
ord as  notice. 
2:493. 

Index   in   name  of  "Hesse."   not 
notice       of       judgment       against 
"Hesser." 
1:289. 

Correction  of  error  In  index  of 
judgment — ^Effect  on  Intervening 
lien. 

10:396. 
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Docketing  of  judgment  against 
vendor  of  real  estate  as  notice  to 
his  vendee. 

7:442;   11:353. 

Remedy  for  failure  of  officer  to 
enter      Judgment      on      Judgment 
docket. 
6:487. 

Docketing    Justice    Judgment   (In 
superior  court.  In  North  Carolina. 
5:468. 

Statutes  construed. 

6:487;   8:444;    9:427;    10:396. 

2.    Filing    transcript. 

Creating  Hen  by  filing  a  "certi- 
fied   transcript" — Transcript    must 
sbow  that  court  had  Jurisdiction. 
2:369. 

Lien  on  land  in  other  county — 
Recording      Judgment      in      such 
county  necessary. 
3:450. 

Kansas    statutes    construed — ^Fil- 
ing transcripts  in  another  county. 
8:444. 

Statutes  construed. 

3:450;    4:444;    11:353;    12:321. 

c.     Property   or  Interest   liable  to 

lien. 

1.    In  general. 

Debtor  must  have  some  Interest 
more  than  a  mere  legal  title. 

3:451;    4:441;    5:467;    10:395; 
11:354. 

Lien  attaches  only  to  the  actual 
interest  of  the  debtor. 

2:369;  3:451;  5:467;  7:444. 

Lien  embraces  only  such  estate 
as  may  be  sold. 

3:451;   4:441;   7:441. 

As  to  whether  Hen  attaches  to 
after-acquired  property. 

3:452;     6:488;     8:443;     9:426; 
11:353,  354. 

Extension  of  lien  by  increase  of 
debtor's     interest     in     mortgaged 
property  through  his  making  pay- 
ments. 
6:489. 


Judgment  against  railroad. 
7:441,  443. 

Property  held  by .  entireties. 
12:321. 

Lien   of   Judgment   for   costs   in 
criminal  proceedings. 
8:443. 

Decree  of   foreclosure  as  a  Hen 
on   general   property   of  judgment 
debtor. 
7:442. 

Judgment  for  costs  In  partition 
proceedings — Lien      against      each 
owner  exists  only  for  his  part. 
4:441. 

As  to   when   a  beneficiary   in  a 
trust   hafi   such   an   interest  as  is 
subject  to  Judgment  Hen. 
6:488;   11:354. 

Judgment   Junior    to   a   deed   of 
trust — Lien  attaches  only  to  debt- 
or's equity  of  redemption. 
7:441. 

A  Judgment  extinguished  before 
foreclosure  sale  of  the  property  by 
a  third  party  is  no  lien  on  the  sur- 
plus. 

7:441. 

Revivor  of  dormant  Judgment — 
To  what  property  Hen  attaches. 
10:394. 

Minnesota     statute  —  Contingent 
Hen  of  Judgment  against  husband 
on    wife's   interest — Effect   of    her 
death. 
8:443. 

Judgment    against    county — Lien 
as    against    lands    acquired    by    It 
through  tax  deeds. 
11:353. 

Oklahoma  statute  construed. 
5:467. 

2.    Property  held  liahle. 

Interest  of  vendor  in  land  sold. 
1:288;    4:441;    9:426;    10:394; 
11:354. 

In  Georgia,  a  Judgment  Hen  at- 
taches to  the  interest  of  the  pur- 
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chaser  under  a  title  bond  and  it 
Ib  not  affected  by  a  resclBsion  of 
the  sale. 
1:284. 

Land  fraudulently  conveyed. 
1:541. 

An   estate   In   remainder   vested 
as  to   interest,   though   contingent 
as  to  amount. 
2:221. 

Land    purchased    with    pension 
money. 
2:369. 

Contingent      interest      in      real 
estace. 

6:488;  11:354. 

Equitable  interest. 
6:488. 

Property    conveyed    In   fraud   of 
creditors. 
7:441. 

An  unpatented  mining  claim. 
9:426. 

Interest    of    devisee    for    whom 
land  is  devised  in  trust. 
10:394. 

Vested  undivided  interest  of  dev- 
isee. 

10:394. 

Property   conveyed   to  Judgment 
debtor  by  his  parent. 
10:394. 

Mortgaged  property. 
11:354. 

3.    Property  held  not  liable. 

Property    held    by    a    Judgment 
debtor  under  title  bond. 
1:288. 

Estate  by  curtesy  Initiate. 
10:78. 

Seisin   of  debtor  transitory— No 
lien  attaches. 

1:288;  11:354. 

Equitable  estates. 
1:288;   5:467;  7:44. 


Land    of   judgment    debtor    sold 
under  parol  sale,  and  the  price  paid 
and    possession    given    before  the 
judgment. 
2:369. 

Property  previously  conveyed  by 
judgment  debtor  to  his  wife. 
5:470. 

Ldnd  conveyed  by  an  unacknowl- 
edged   deed,     afterward    acknowl- 
edged. 
3:451. 

Land,   the   legal   title   of   which 
the  Judgment  debtor  holds  as  agent 
for  his  principal. 
4:441. 

Land  held  in  trust  for  another. 
4:441;   5:467;   6:488. 

Land  conveyed  to  one  through  a 
mistake. 
5:467. 

Land    transferred    to    one    as    a 
mere  conduit  to  pass  title. 
5:467;   11:354. 

Homestead  and  land  exempt  from 
execution. 

6:488;   10:394. 

Land  held  under  executory  con- 
tract   of    purchase    which    is    set 
aside. 
8:443. 

Land  previously  conveyed  in  good 
faith  by  an  unrecorded  deed. 
8:443. 

Lands  previously  conveyed  to  de- 
fraud creditors. 
8:443;   9:426. 

Interest  of  one  taking  a  convey- 
ance of  land,  which  is  fraudulent 
as  to  the  creditors  of  the  person 
paying  the  consideration. 
4:441. 

Husband's    inchoate    interest    in 
wife's  land. 
5:467. 

The  interest  of  devisees  in  prop- 
erty directed  to  be  sold  and  divided 
between  them. 
7:441. 
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Lands  previously  conveyed  by  in- 
sane grantor. 
9:426. 

Land  previously  conveyed  to  se- 
cure debts. 
9:426. 

Lands    previously    ordered    sold 
by   the   court   to  support   wife   of 
judgment  debtor. 
9:426. 


d.    When  lien  attaches. 

Judgment  must  be  final  in  order 
to  constitute  a  lien. 
4:442. 

When     dormant     Judgment     be- 
comes a  lien. 
7:442. 

Lien     of    Judgment    in     Justice 
Court  in  Indiana. 
1:288. 

When  levy  is  made,  in  Michigan. 
3:452. 

In   Nebraska   from  first  date  of 
the  term  during  which   the  Judg- 
ment is  rendered. 
3:452. 

Ohio  statutes   construed — Things 
required   to   be   done  in  order  for 
lien  of  Judgment  to  date  from  the 
first  day  of  the  term. 
7:442. 

Virginia   statute — At   what   time 
lien  attaches. 
5:469. 

Statutes  construed. 
4:442. 

e.    Duration  of  lien. 

Constitutionality    of    statute   de- 
stroying lien  of  Judgment. 
9:428;    10:397. 

The  statutory  period  for  the  lien 
cannot  be  extended. 
2:370;   5:470. 


Exception  in  statute  of  limita- 
tions as  to  non-resident — No  ap- 
plication to  duration  of  Judgment 
lien. 

1:288. 

Lien  not  extended  by  issuing  an 
execution. 
1:288. 

Sale    under    Judgment    exhausts 
it  as  to  the  property  sold. 
2:370. 

Statute  providing  that  no  execu- 
tion can  iseue  to  enforce  a  Judg- 
ment lien  against  a  decedent  until 
one  year  after  his  death,  adds  a 
year  to  the  statutory  limit  of  a 
judgment  lien. 
2:370. 

A   lien   expires  at  the  statutory 
limit,  though  an  action  be  pending 
to  subject  land  to  the  Judgment. 
2:370. 


Filing     Judgment      in 
county — Duration  of  lien. 
2:370. 


another 


Effect  of  levy  of  an  execution,  as 
an  extension  of  lien. 
2:370. 

attachment  lien  on  property  in 
another  county  ceases  when  there 
is  no  order  made  for  its  sale. 
3:452. 

Lien  obtained  by  levy  not  waived 
by  suing  out  another  execution. 
6:492. 

Effect   of    suspension  of  writ  by 
death  of  defendant. 
10:397. 

Levy  of  execution  during  life  of 
Judgment  does  not  extend  its  lien 
nor  create  a  new  lien. 
8:447. 

Loss  of  prior  lien  by  failure  to 
enforce. 
12:322. 

How  lien  may  be  divestod. 
1:288;   12:322. 
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Kansas   statute   construed — Levy 
of  execution  within  a  year  neces- 
sary to  preserve  lien. 
9:429;  10:393. 

Ohio  statute  construed — Continu- 
ance of   lien  after  death  of  Judg- 
ment debtor. 
8:446. 

Pennsylvania       statute — ^Reviver 
of  judgment  lien  against  decedent. 
1:259;    5:468. 

Rule  in  various  states. 

1:259;     6:492;    9:428;    10:397; 
11:365. 

f.     Lien   of   particular  Judgments. 

Lien  of  Judgment  for  costs  taxed 


in- 
Utle. 


-in    an    action    to    quiet 


11:353. 

Judgment    rendered    pending   in- 
solvency proceedings. 
12:23. 

Decree  for  alimony  as  a  Hen  on 
real  estate. 

3:450;     4:446;     5:468;     8:443. 
447. 

In  Kentucky,  a  mere  allowance 
of  alimony  in  divorce  proceedings 
does  not  give  the  wife  a  lien. 
8:443. 

Decree    in    divorce    proceedings 
for  support  and  education  of  minor 
children. 
10:393. 

United  States  statute  concerning 
lien  of  federal  Judgments  not  re- 
troactive. 
7:443. 

Iowa    statute    construed — FHing 
of    federal    Judgments    in    county 
where  land  is  situated. 
8:445. 

How  lien  of  federal  Judgment  is 
acquired. 

3:450;   4:445. 

g.     Priority  of  Judgment  iiens. 

1.    In  general. 

Priority  between  Judgments  and 
mortgages.  See  Mortgages,  V, 
e,  2.  i 


Priority  between  Judgment  lien 
and  unrecorded  conveyance. 

3:450;   4:448;   6:491;   9:429.      ' 

Priority     extends     to     improve* 
ments  made  by  vendee. 
1:288. 

As  against  bona  fide  vendee. 
1:288. 

Priority  against  surviving  wid- 
ow's rights. 

1:288. 

Personal   judgment  over  against 
mortgagor. 
5:469. 

Judgment  lien  has  priority  over 
subsequent    right    of    grantee    or 
mortgagee  to  have  his  instrument 
reformed. 
5:469. 

Priority  acquired  by  an  alleged 
fraudulent       grantor      purchasing 
judgment  upon  which  a  creditor's 
bill  has  been  filed  against  him. 
6:490. 

Lien  upon  several  tracts  of  land 
—Effect   upon    its    priority   of   re- 
lease as  to  one  of  the  tracts. 
6:490. 

Judgment  liens  subject  to  exist- 
ing mortgage  or  trust  deed. 
7:444. 

A  judgment  against  one  member 
of  a  firm  is  subject  to  a  subsequent 
mortgage  by  the  firm. 
7:444. 

A  judgment  lien  is  subject  to  all 
prior  legal  or  equitable  titles  in 
other  persons. 

1:288;   3:451;   7:444. 

Judgment  against  railroad  com- 
pany— Not  an  enforceable  lien 
against  a  purchaser  at  a  sale  by  a 
receiver  appointed  in  the  same 
action. 
7:444. 

Judgment  upon  one  of  a  series 
of  notes  given  for  purchase  money. 
7:444. 
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Priority  between   existing   judg- 

^lent8    as  to    after-acquired    real 
estate. 

4:449;  8:446. 

Judgment  against  a  vendee,  sub- 
ject to  vendor's  reservation  of  title 
to  secure  purchase  money. 
9:429. 

Judgment  against  grantor  after 
recording  of   his   deed   but   before 
its  acceptance. 
3:458. 

Lien  of  Judgment  for  damages  in 
condemnation  proceedings. 
11:161. 

Judgments  against  land  acquired 
by  one  as  an  heir  are  subject  to 
the  debts  of  his  ancestor. 
12:288. 

West  Virginia  statute  construed 
— "Conveyance  of  lien  holders." 
5:469. 

Statutes   construed. 
6:490;  7:444;   12:325. 

2.    Bettoeen  judgments. 

Priority   between   judgments   re- 
covered on  the  same  day. 
4:449. 

Priority  given  by  levy  of  execu- 
tion. 

4:449. 

Several  attachments  filed  on  the 
same  day. 
3:457. 

Between    judgments    of    federal 
and  state  t^ourts. 
4:456. 

Where  judgments  are  not  liens 
on  after-acquired  lands,  the  execu- 
tion first  levied  will  prevail. 
8:446. 

Judgments    against    debtor    who 
has  made  a  fraudulent  conveyance 
of  his  property. 
5:469. 

A  conveyance  of  land  by  judg- 
ment debtor  to  his  creditor  sub- 
ject to  another  judgment  fixes  the 


priority    of    its    lien    as    between 
them. 
6:490. 
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I.  In  genebal. 

II.  Notice  of  sale. 

III.  Time,   place  and   manner  of 

SALE. 

a.  In  general. 

b.  Appraisement  of  property. 

c.  Adjournment  or  postponement 

of  sale. 

IV.      CONFIBMATION        AND       CONVEY- 
ANCE. 

V.  Title,  bights,  duties  and  lia- 

bilities OF  PUBCHA8EB. 

a.  In  general. 

b.  Title  of  purchaser. 

c.  Refusal  to  complete  purchase. 

d.  Relief  to  purchaser. 

e.  Right  to  writ  of  assistance. 

f.  Taxes. 

VI.  Setting  aside  bales. 

a.  In  general. 

b.  Grounds     for     setting     aside 

sales. 

VII.      Vom   SALES. 


Caveat  emptor.  See  Caveat  Emp- 
tor. 

Crops.    See  Crops,  II,  b. 

Decedent's  realty.  See  Executors 
and  Administrators,  II. 

Execution  sales.  See  Execution 
Sales. 

Foreclosure  sales.  See  Mortgages, 
X-XII. 

Guardian's  sales.  See  Infants  and 
Insane  Persons,  VI. 


I.     IN   GENERAL. 

Judicial  sale  defined. 
3:427. 

Distinguished      from     execution 
sale. 

1:546. 

Sale  under  foreclosure  by  adve^ 
tisement  is  not  a  judicial  sale. 
4:410. 
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Executor's  sale. 
5:434. 

Ck>nstitutionalit7  of  private  stat- 
ute authorizing  sale  of  land  pre- 
viously devised. 
7:410. 

Proper  to  remove  cloud  on  title 
before  decreeing  a  sale. 
1:546. 

Miscellaneous  statutes  construed. 
3:427. 

II.     NOTICE   OF   SALE. 

Equity  decreeing  a  sale  may  fix 
the  notice. 
2:324. 

Clerical  or  typographical  errors 
in  notice. 

3:424;    7:400. 

Failure  to  state  amount  due  on 
the  decree. 
10:359. 

Effect  of  naming  one  not  a  party. 
10:359. 

Publication  of  notice  in  Sunday 
newspaper. 
9:387. 

Sufficiency  of  publication  of  no- 
tice in  newspaper — Statutes  con- 
strued. 

3:424;  10:359. 

Statutes  construed. 
11:310;   12:286. 


III.      TIME,    PLACE    AND     MAN- 
NER OF  SALE. 

a.     In  general. 

Power  of  court  to  recall  order  of 
sale. 

5:428. 

Power  of  court  to  appoint  per- 
son other  than  sheriff  to  make 
sale. 

6:443. 

Sale  must  be  made  according  to 
terms  of  decree. 
3:424;  4:404. 


Sale  on  credit. 
3:404;   7:400. 

Duty  of  officers  as  to  selling  In 
parcels  instead  of  in  one  body. 
4:404;   5:428;   6:444. 

Mistake  in  name  of  purchaser — 
Resale. 
2:325. 

Officer    cannot   delegate   his   au- 
thority to  make  a  sale. 
7:400. 

Payment  of  proceeds  Into  court 
for  benefit  of  minor  children. 
11:312. 

b*  Appraisement  of  property. 

Duty  of  appraisers  as  to  inspect- 
ing or  going  upon  the  property. 
3:424;    7:399. 

When  objections  to  the  appraise- 
ment (Should  be  made. 
5:424;   11:313. 

Effect  of  appraisers  erroneously 
treating  a  Junior  Hen  as  a  senior 
lien. 

5:424. 

Setting  aside  sale  on  account  of 
appraisement  being  too  low. 
7:399. 

Rule  in  Nebraska. 
7:399;  12:288. 

c.  Adjournment     or     postponement 

of   sale. 

Power   of  officer   to   adjourn   or 
XK>stpone  sale. 
3:424;    4:404. 

Adjournment  of  sale  to  different 
place  on  account  of  the  weather. 
•    6:443. 


IV.     CONFIRMATION    AND    CON- 
VEYANCE. 

Necessity    for    confirmation   and 
effect  thereof. 

1:544,  546;  2:327;  3:426;  4:405; 
5:425;    6:445;    8:405. 
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Title  void  for  want  of  confirma- 
tion, not  aided  by  lapse  of  time  or 
acquiescence. 
5:425. 

Court  may  confirm  a  sale  made 
upon  a  credit  of  three  months  in- 
stead of  four  as  directed  by  decree. 
1:646. 

Court   cannot   arbitrarily    refuse 
confirmation. 
6:426. 

As  to  when  confirmation  will  be 
withheld. 

3:426;  7:401. 

Effect  of  death  of  purchaser  be- 
fore confirmation. 
7:402. 

Conveyance  by  successor  In  of- 
fice— Presumption    of    transfer    of 
business  under  statute. 
2:324. 

Deed  by  commissioner — Not  nec- 
essary that  designation  of  his  char- 
acter follow  his  signature. 
5:425. 

Effect  of  recitals  in  deed. 
3:427. 

Alabama      statute      construed — 
Deed  to  purchaser. 
12:287. 

Illinois      statutes      construed — 
Time  within  which  purchaser  must 
take  out  deed. 
5:426. 

V.     TITLE,  RIGHTS,  DUTIES  AND 
LIABILITIES    OF    PURCHASER. 

a-  In  general. 

Power  of  court  to  enforce  order 
requiring  purchaser  to  pay  his  bid 
into  court. 
6:447. 

Purchaser  entitled  to  a  market- 
able title. 
1:623. 

Over-ruling  of  exceptions  to  re- 
port of  sale  does  not  give  purchaser 
right  to  attorney  fees. 
2:323. 


Right  of  bidder  to  withdraw  bid. 
8:406. 

Not  required  to  look  beyond  pro- 
ceedings in  a  cause. 
1:544. 

How  far  purchaser  may  rely  on 
truth  of  the  record. 
6:426. 

Rights  of  parties  where  attorney 
of  interested  client  purchases. 
7:402, 

Liability   of   one   bidding  as   at- 
torney who  refuses  to  disclose  his 
principal. 
6:447. 

Failure  of  purchaser  to  pay  full 
amount  on  account  of  miscalcula- 
tion of  oflacer — Right  of  land  owner 
to  recover  remainder  from  the  pur- 
chaser. 
6:447. 

Right   of    purchaser   where    con- 
firmation shows  title  to  be  in  third 
person. 
6:447. 

Must    pay    purchase    money    to 
proper  person. 
1:544. 

Purchaser  not  discharged  by  pay- 
ment to  officer  who  has  not  com- 
plied with  the  statute  as  to  giv- 
ing bond. 

3:425;    4:406. 

Rights  of  one  authorizing  an  auc- 
tioneer by  letter  to   make  a   cer- 
tain bid  for  him. 
4:410. 

Purchaser    of    property    at    as- 
signee's   sale    after    the   death   of 
the     assignor — Right     to     deduct 
dower  of  widow. 
10:360. 

When  purchaser  may  avail  him- 
self of  a  prior   covenant  of  war- 
ranty. 
3:120. 

Liability  of  purchaser  for  inter- 
est. 

12:287. 
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Rights  and  liabilities  of  two  per- 
sons each  buying  a  portion  of  land 
sold  subject  to  a  first  mortgage. 
11:404. 

Assignee    of    purchaser  s    bid — 
When  he  becomes  subject  to  juris- 
diction of  court. 
7:410. 

b.  Title  of  purchaser. 

Title  relates  ba^k  to  date  of 
sale. 

7:402. 

The  doctrine  of  caveat  emptor 
applies  to  judicial  sales. 

2:323;     3:426;     6:426;     7:402; 
8:407. 

There  is  no  warranty  of  title. 
1:644. 

Purchaser  takes   subject  to  the 
terms  of  the  decree. 
6:446;   8:407. 

Relation  back  of  title,  ui>on  af- 
firmance on  appeal. 
6:446. 

Effect  of  reversal  of  decree,  un- 
der which  sale  is  made,  upon  the 
title  of  the  purchaser. 

6:749;     7:404;     8:408;     9:388; 
10; 360;   11:313. 

Right  of  purchaser  to  restitution 
and  effect  of  reversal  of  decree 
upon  his  title. 

3:626;    4:690;    6:749;    8:676. 

Takes  subject  to  the  easement  of 
a  railroad  in  possession  of  a  right 
of  way  across  the  land. 
7:49. 

Purchaser's    title   is    subject   to 
conditions  contained  in   decree  of 
confirmation. 
6:446. 

Title    to   trees    cut   down   by   a 
trespasser,  pending  proceedings  re- 
sulting in  the  sale. 
6:446. 

a 

Title  of  purchaser  as  against  un- 
recorded prior  deed  of  owner. 
9:388. 


Purchaser    charged    with    notice 
of  facts  disclosed  by  record  of  the 
proceedings. 
9:388. 

Takes  subject  to  liens  deducted 
from  the  appraisement. 
9:388. 

Purchaser  acquires  only  the  title 
and  interest  of  the  original  owner. 
10 :  360. 

Rights  as  to  title  deeds. 
10:360. 

Title,  not  subject  to  collateral  at- 
tack for  inadequacy  of  price. 
10:360. 

What  property  covered  by  sale. 
11:312. 

Purchaser  takes  subject  to  prior 
Hens. 

11:312. 

In  Pennsylvania,  a  bona  fide  pur- 
chaser is  protected  against  all  ir- 
regularities except  such  as  render 
the  judgment  void  upon  its  face. 
1:258. 

Sale  of  exempt  property  passes 
no  title. 
11:312. 

West  Virginia  'Statute  construed 
—Protection  of  purchaser. 
7:402;   9:388. 

c.  ReTusal  to  complete  purchase. 

When  purchaser  may  refuse  to 
complete  his  purchase. 
4:406;    6:448. 

Liability   of    purchaser    refusing 
to  complete  his  purchase. 

1:544;     6:427;     6:448;     7:403; 
8:406;  11:311. 

Purchaser   refusing  to   complete 
purchase — ^Liability  upon  a  resale. 
5:427. 

Purchaser  failing  to  comply  with 
bid — Not   entitled   to   excess   upon 
resale. 
1:544. 
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Action  against  bidder  for  refusal 
to  complete  purchase. 
4:406. 

Agreement  by  purchaser  to  pay 
a  sum  in  addition  to  his  bid — ^Lia- 
bility of  assignee  of  purchaser  and 
rights  of  parties  upon  his  refusal 
to  perform  the  agreement. 
6:448. 

ii'ailure  of  purchaser  to  comply 
with  termfi  of  sale  as  to  sureties 
on  notes — Right  to  notice  of  re- 
sale. 

10:360. 

Wife  purchasing  at  judicial  sale 
the  land  of  her  husband,  in  which 
she  has  a  right  of  dower— Balance 
due  from  wife,  upon  her  failure  to 
complete  the  purchase. 
11:72. 

Failure    of    bidder    to    complete 
purchase — ^Michigan     statute     con- 
strued. 
2:325. 


d*  Relief  to  purchaser. 

Action  against  purchaser  for  pur- 
chase  money — Failure   of   title   as 
a  defense. 
3:769. 

Right  of  purchaser  to'  have  re- 
turn of  purchase  price  where  sale 
is    set   aside   on   account   of    his 
fraudulent  conduct. 
4:407. 

Resale    on    an     advance     bid — 
Rights  of  purchaser  at  first  sale  as 
to  cash  payment  made. 
5:426. 

Payment  of  bid  by  discharging 
liens. 

6:447. 

No  relief  from  defects  of  which 
purchaser   had  notice. 
3:425;   4:406. 

Relief  in  case  of  deficiencies  in 
quantity. 

6:446.   447;    7:404. 


Right    of    purchaser    failing    to 
obtain  title  to  a  valuable   spring 
on  the  land. 
8:407. 

Purchaser    failing    to    get    fee 
simple  title  on  account  of  want  of 
proper   parties   to   the  proceeding. 
3:425. 

Relief   from   bid  on   account  of 
mistake  in  description  of  property. 
3:425. 

Right  of  purchaser  at  void  Judi- 
cial sale  to  be  subrogated  to  Uen 
on  account  of  which  the  sale  was 
made. 
3:425 

Relief  to  one  purchasing  under 
misapprehension  as  to  title. 
7 :  407. 

Right   to   deduction   in   price  on 
account  of  failure  of  title  to  part 
of   the   land. 
11:311. 

Right  of  purchaser  to  interest  on 
his  money  while  the  property  is  In 
litigation  after  the  sale. 
12:289. 

e.  Right  to  writ  of  aMietance. 

Right  of  purchaser  to  writ  of  as- 
sistance. 

6:449;  10:361. 

Writ  of   assistance — Purpose  of 
and  when  issued. 
8:525-527;  9:552. 

f.  Taxes. 

Liability  of  accepted  bidder  for 
taxes. 

11:311. 

Liability  of  purchaser  for  taxes 
accruing  before  confirmation. 
8:407. 

Right  of  purchaser  to  have  un- 
paid taxes  paid  out  of  proceeds  of 
sale. 

7:410;    10:860. 

VI.     SETTING  ASIDE  SALES. 

a.  In  general. 

Presumption    of   regularity. 
11:313. 
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Agreement  to  vet  aside. 
5:429. 

As  to  when  sale  will  be  set  aside 
on  account  of  offer  of  an  Increased 
bid. 

1:546;     3:422;     7:405;     8:409; 
10:362. 

A  bidder  who  is  a  party  to  an 
agreement  to  prevent  competition, 
cannot  set  aside  the  sale. 
2:326. 

As  to  when  one  employed  to  bid 
at  a  judicial  sale  for  the  purpose 
of  running  up  the  price  is  not  a 
"Puffer." 
9:386. 

Who  can  complain  on  account  of 
deed  being  executed  to  wrong  per- 
son. 

6:450. 

When   action   to   set   aside  sale 
must  be  brought. 
7:406. 

Effect    of    setting    aside   a   sale 
which  has  been  made  the  basis  of 
a  decree  of  partition, 
2:326. 

Appeal  from  order  setting  aside 
sale. 

6:446. 

Rights  of  purchaser. 
11:313. 

Delay  in  setting  aside. 
12:289. 

Collateral  attack  upon  sale. 
1:530;    2:826. 

b.  Grounds  for  setting  aside  sales. 

Irregularities  must  be  prejudicial 
to  the  complaining  party. 
1:545;   3:422. 

Irregularity  in  appraisement. 
3:422;   6:454. 

Making  of  sale  at  improper  time. 
3:422;  6:450;  9:389. 

Sale  of  lands  in  one  body  in- 
stead of  In  parcels. 

2:324;    4:404;    5:428;    6:444. 


Agreement  between  several  Hen 
holders  that  one  of  their  number 
should  bid  in  the  property  for  him- 
self and  the  others. 
8:422;    9:389. 

Inducing   owner   to    permit   sale 
for  inadequate  price  by  an  unen- 
forceable promise  to  permit  him  to 
redeem. 
11:313. 

As  to  when  a  sale  may  be  set 
aside  on  account  of  Inadequacy  of 
price. 

1:545;  2:326;  3:423;  4:408; 
5:430;  6:451;  7:407;  8:411; 
9:389;  10:362;  11:313; 
12:289. 

Sale  under  decree  entered  in  vio- 
lation of  law. 
1:545. 

Refusal  of  officer  to  comply  with 
agreement  as  to  sureties  upon  sale 
bond. 

3:422. 

Acceptance  of  check  In  lieu  of 
cash. 

3:422. 

Voluntary  raising  of  bid  by  pur- 
chaser. 
6 : 450. 

Failure  of   officer   to  index  cer- 
tificate of  sale. 
7:406. 

Error  In  officer's  return. 
7:406. 

Failure   to   adjudicate  liens  and 
their  priorities. 
7:410. 

Making     sale     for     more     than 
amount  due  on  the  judgment. 
7:406. 

Sale    to    absent   bidder   through 
the  auctioneer. 
8:410. 

Interference  with  bidders. 

2:326. 
Agreement   to   prevent   competi- 
tion. 

2:326;   3:422;    8:410;    11:313. 
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Suppreesing  a  bid  at  instance  of 
purchaser. 
2:325. 

Brother  of  appraiser  bidding  at 
the  sale. 
10:362. 

Grounds  sufficient,  after  con- 
firmation. 

1:545;    2:327. 

Deficiency   in    quantity. 
2:323. 

Misdescription  in   the  Judgment 
and  deed. 
6:454. 

Referee  making  sale  instead  of 
the  sheriff. 
10:362. 

Request    of    attorney    that    no- 
body would  bid  against  his  client. 
10:362. 

Adjournment  of  sale  to  different 
place  on  account  of  the  weather. 
6:443. 

Appointment  in  vacation  of  com- 
missioner to  sell. 
11:313. 

Failure   of  Judgment   appointing 
receiver  to  sell  real  estate  to  de- 
scribe it. 
11:813. 

Sale    based    upon    transcript   of 
judgment  from  another  county. 
11:313. 

Existence    of   outstanding    taxes 
against  propeifty. 
12:289. 

Curative  statutes. 
11:313. 

Virginia  statute  construed. 
11:313. 

Particular  cases  illustrating  what 
fraud  or  irregularities  will  author- 
ize the  setting  aside  of  a  Judicial 
sale. 

1:545;  2:327;  3:422;  4:410; 
6:450;  7:406;  8:410;  9:389; 
19:362;   11:313. 


VII.     VOID  8ALE8. 

What  void  sales  may  be  legal- 
ized. 

1:546. 

Sale  made  pursuant  to  modifica- 
tion of  decree,  made  after  expira- 
tion of  term  without  notice,  is 
void. 

2:324. 

To      invoke      equitable      relief 
against,    party    must    show    some 
equitable  interest  in  the  land. 
5:257. 

A  statute  requiring  a  judgment 
plalntifT  to  pay  to  the  grantee, 
within  a  specified  time,  the  pur- 
chase money  which  has  been  paid 
upon  a  void  Judicial  sale  of  land; 
or  else  the  title  should  become 
valid  to  any  such  grantee,  was 
held  unconstitutional. 
2:318-322. 


JURISDICTION. 

See  Real  Actions,  I. 


LACHES. 


See   Estoppel,   III,  b;    see   Statute 
of   Limitations,    V. 


LAKES. 


See    Boundaries    and    Description, 
III,  d.     See  Waters,  IV,  c. 


LANDLORD  AND  TEN- 
ANT. 


I.      CBEATION    of    BSLATIOlf — ^NaTUEB 
OP  TENANCT. 

a.  In  general. 

b.  Tenancy  at  .sufferance. 

c.  Tenancy   at   will. 

d.  Tenancy  from  year  to  year. 
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II.  Est6ppel  of  tenant  to  dent 

LANDLOBD*S    TITLE. 

a.  General  rule. 

b.  Exceptions  to  rule. 

III.  Estate,  bights    and    uabiu- 

TIES   OF  PABTIE8. 

a.  In  general. 

b.  Use  of  premises. 

c.  Abandonment  of  premises  by 

tenant 

d.  Attornment  by  tenant. 

e.  Destruction  of  premises. 

f.  Repairs. 

1.  In  general. 

2.  Covenants   and   contracts. 

3.  Tenant's   remedies. 

IV.      I^LA.BE8. 

a.  In  general. 

b.  Requisites  and  yalidn>. 

1.  In  general. 

2.  Formal    requisites. 

3.  Lease  exccdted  through  mis- 

take or  fraud. 

4.  Parol  leases. 

5.  Lease     for     illegal    or    im< 

moral  purpose. 

c.  Construction  of  leases. 

1.  In  generaL 

2.  Option  to  renew. 

3.  Option    to   purchase 

4.  Particular  leases  and  stipu^ 

lations. 

d.  Covenants  in  leases. 

1.  In  general. 

2.  Personal    covenants. 

3.  Covenants  running  with  the 

land. 

4.  Implied    covenants. 

5.  Against  assignment  or  sub- 

letting. 

6.  For  quiet  enjoyment. 

7.  Particular  covenants. 

8.  Measure     of     damages     for 

breach. 

e.  Assignment   of   leases. 

1.  In  general. 

2.  Liability   of   lessee   and   as- 

signee. 

V.  Holding  oveb  by  tenant. 

a.  In   general. 

b.  Tenancy  .  created  by. 

c.  Wrongful     holding     over     by 

tenant. 

VI.  Tebmination     ob     fobfeitubb 

OF  tenant's  estate. 
a.  Termination  of  leases  in  gen- 
eral. 


b.  Notice   to  quit. 

1.  In  general. 

2.  Persons  not  entitled  to  no- 

tice. 

3.  Sufficiency  and  service. 

4.  Particular   tenancies. 

c.  Surrender  by  tenant. 

1.  In  general. 

2.  What   constitutes. 

3.  Acceptance. 

4.  By  operation  of  law. 

d.  Forfeiture  of  tenant's  estate. 

1.  In  general. 

2.  By    disclaimer    of    title    or 

conveyance. 

3.  Non-payment  of  rent. 

4.  Who  may  enforce. 

5.  Waiver., 

VII.  Wbongful   eviction   of   ten- 
ant. 

a.  In  general. 

b.  Acts  held  to  constitute. 

c.  Acts  held  not  to  constitute. 

d.  Measure   of   damages. 

VIII.  Fabming  on  the  shabbs. 

IX.  Landlobd's  lien. 

a.  In   general. 

b.  Priority. 

c.  Vendee  or  mortgagee  of  crops. 

d.  Loss  or  waiver  of. 

X.  Subtenants. 


Adverse  possession.  See  Adverse 
Possession,  II,  f. 

Crops.     See  Crops,  II,  g. 

Dangerous  premises.  See  Danger- 
ous and  Defective  Premises,  I,  h. 

Forcible  entry  and  detainer.  See 
Forcible  Entry  and  Detainer. 


I.     CREATION!    OF     RELATION- 
NATURE    OF   TENANCY. 

a.  In  general. 

Implication    of    tex.anoy    created 
by  payment  of  rent 
4:427. 

Not  always  necessary  that  party 
claiming  rights  of  landlord  should 
have  had  a  prior  actual  rossession. 
2:343. 

State  as  landlord. 
12:290. 
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As  to  when  the  relation  of  land- 
lord   and    tenant    exists    between 
vendor  and   vendee. 

4:411;    5:435;    7:411. 

Orantor  or  vendor  continuing  in 
possession. 

3:428;   4:411. 

School  teacher  occupying  a  part 
of  school  house  as  a  residence. 
4:411. 

Husband  of  lessee  as  tenant  of 
the  lessor. 
4:411. 

Husband    living    on    wife's    land 
with    the   family. 
2:343. 

Superintendent  of  a  farm. 
7:411;    10:363. 

Farmhand  occupying  house  and 
garden  as  part  of  his  compensa- 
tion. 

8:412. 

One  employed  to  cultivate  land 
for  *an  interest  in  the  proceeds. 
7:411;  8:412. 

Family  employed  to  work  on  a 
farm. 

2:343. 

Occupancy    by     agent    of    land 
owner. 
3:428. 

Trustee  assuming  relation  of 
landlord  takes  the  obligations  of 
such. 

3:440. 

Judgment    debtor    remaining    in 
possession. 
3:428. 

Mortgagor     may     make    himself 
tenant  of  purchaser  at  foreclosure. 
3:428. 

One  entering  upon  land  to  pros- 
pect for  minerals  under  an  option 
to  purchase. 
9:391. 

Lease  by  one  cotenant  of  his  un- 
divided   interest    to    another    co- 
tenant. 
3:428. 


Purchaser     of     growing     crops 
from  tenant  at  execution  sale. 
1:551. 

Purchaser   of  tax   sale   and   for- 
mer owner. 
12:298. 

Trespasser  cannot  be  converted 
iL'to  tenant  without  his  consent. 
11:314. 

First   mortgagee    taking    posses- 
sion does  not  become  tenant  of  sub- 
sequent mortgagee. 
11:314. 

Creation  of  tenancy  from  month 
to  month. 

9:409;  11:318;  12:293. 

Particular  cases  illustrating  when 
the  relation  of  landlord  and  tenant 
exists. 

3:428;  5:435;  7:411;  9:391; 
10:363;    11:314;    12:290. 

b.  Tenancy  at  sufferance. 

What  constitutes  a  tenancy  at 
sufferance. 

4:414;   5:438;    7:414;    11:319. 

As  to  when  a  tenant  holding 
over  becomes  a  tenant  at  suffer- 
ance. 

2:343;  4:414;  6:459:  10:366; 
11:319. 

Lessee  of  life  tenant  upon  death 
of  the  latter. 
6:459. 

Occupation   of   premises   by   em- 
ployee. 
4:414. 

Tenant  at  sufferance  not  a  tres' 
passer. 
1:551. 

Massachusetts       statutes       con- 
strueJ — Liability  for  rent. 
11:319;   12:294. 

c.  Tenancy    at    will. 

What  constitutes  a  tenancy  at 
will — Particular  cases. 

2:189,  343-346;  3:440;  6:459; 
7:414;  8:415;  9:393;  11:317; 
12:292. 
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Tenant  at  will  cannot  authorize 
establishment    of    municipal     hos- 
pital on  the  premises. 
3:440. 

Converting  tenancy  at  sufferance 
into  tenancy  at  will. 
11:319. 

One   occupying   premises   during 
negotiations  for  a  lease. 
2:344;    11:317;    12:292. 

Tenant  under  a  parol  lease  for 
as  long  as  he  wanted. 
11:317.. 

d.     Tenancy  from  year  to  year. 

What  constitutes  a  tenancy  from 
year   to   year — Particular   cases. 
4:415;   5:439;   8:416. 

As  to  when  a  tenant  holding 
over  becomes  a  tenant  from  year 
to  year. 

1:551;  4:415,416;  5:440;  7:415; 
8:416;  9:394;  10:367. 

Tenant  holding  under  a  void 
lease. 

2:343;    4:415;    5:439;    7:415. 

Wrongful  possession  cannot  ripen 
into  a  tenancy  from  year  to  year. 
3:428. 

Particular  cases. 
3:428. 


II.     ESTOPPEL   OF    TENANT    TO 
DENY    LANDLORD'S   TITLE. 

a*  General  rule. 

A  tenant  is  estopped  to  deny  the 
title  which  he  admits  by  the  tak- 
ing of  the  lease. 

1:268,  548;  2:850;  3:431;  4:412; 
5:436;  6:457;  7:412;  8:413; 
9:392;  10:364;  11:315; 
12:291. 

Reason  for  the  general  rule  and 
extent   of   estoppel   discussed. 
1:270,    271. 

Lessor  must  also  be  estopped  to 
deny  validity  of  the  lease. 
3:431. 


An  estoppel  does  not'  depend  up- 
on the  validity  of  the  lessors  title. 
4:412;  12:291. 

Rule  extends  to  one  taking  pos- 
session under  contract  of  purchase. 
2:350;   3:431;   8:413. 

Estoppel  extends  to  purchaser  of 
leasehold  interest. 
6:457. 

The  estoppel  extends  to  all  suc- 
ceeding to  the  possession  through 
the  tenant. 
8:413. 

Extension  of  estoppel  to  husband 
or  wife  of  the  lessee. 
4:412;    6:457. 

Estoppel    extends    to    surety    on 
rent  note   given   by  tenant. 
1:524. 

Application  of  rule  to  subtenants. 
4:412;   10:?64. 

Action  for  eviction — Facts  which 
are  sufficient  to  estop  landlord  from 
denying  ouster. 
2:348. 

Particular  cases  illustrating  ap- 
plication  of  general  rule. 

3:431:     4:412;     6:457;     7:412; 
8:413;    11:315;    12:291. 

b.  Exceptions  to   rule. 

Estoppel    does   not   extend   to   a 
mere  occupant, 
4:412. 

J^stoppel  does  not  extend  to  other 
lands  or  lessor. 
3:431. 

When  tenant  enters  into  a  lease 
through  force,  fraud,  or  misrepre- 
sentation. 

3:431;    9:392. 

Application  of  rule   creating  ex- 
ception in  case  of  fraud  or  trick. 
7:412. 

Tenant  may  show  that  his  land- 
lord's title  has  expired  or  been 
ettlnguished. 

1:271,548;  3:431;  4:412;  5:436: 
7:412;    8:413;    9:399;    11:315. 
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When    tenan'    may   set 
standing  title  in  himself 
10:364. 


out- 


Lessee    who    has    acquired    out- 
standing  title   may   surrender   his 
possession  and  assert  the  title. 
3:431;  9:392. 

Tenant  may  show  that  lessor's 
title  has  passed  to  another  by  a 
tax  sale. 

8:413;  9:392. 

Tenant  under  void  lease. 
6:457;    7:412. 

E/stoppel  does  not  continue  after 
eviction  of  tenant. 
6:457. 

A^Tien  contract  of  tenancy  is  In 
violation  of  law. 
11:315. 

Lease  executed  by  one  in  posses- 
sion,  claiming  title  will  not  work 
an  estoppel. 
1:548. 

III.     ESTATE,    RIGHTS   AND    LIA- 
BILITIES   OF    PARTIES. 

a.  In  general. 

Estate  of  lessee  of  a  stall  in  a 
city  market. 
3:299. 

Estate  of  leasee — He  may  main- 
tain  action   for  damages  resulting 
from  municipal  improvements. 
6:483. 

EMent  of  rights  of  lessee  to  in- 
gress and  egress. 
12:306. 

Lessee  of  one  portion  of  a  house 
cannot    claim    right    of   access    to 
another   portion. 
1:551. 

Righr  of  lessor  to  change  means 
of  access  to  premises. 
6:488. 

Rigrht   of  landlord  to  injunction 
agalpst  occupancy  of  the  premises 
by    disreputable   members   of   ten- 
ant's family. 
6:466. 


Right  of  tenant  to  maintain  ac- 
ion  for  disturbance  of  possession. 
6:473;   9:409. 

Right   of   tenant   of   lower    floor 
'^   recover    from   landlord   for   in- 
'**v  resulting  from  use  of  upper 
floor. 

4:429. 

Rights  of  lessee  of  ground   sub- 
^*»rt  to  rules  and  regulations  of  a 
reMfflous   association. 
3:444. 

Rights   under  recorded  lease  as 
against   an   attaching   creditor. 
3^444. 

.    Right  of  leseee  to  mortgage  his 
leasehold  interest. 
4:438. 

Right  of  lessor  to  maintain  ac- 
tion   against    lessee    for    damages 
resulting  from  his  negligence. 
4:438. 

Right  of  lessee  to  recover  pen- 
alty for  obstruction  of  way. 
10:389. 

Right  of  lessee  to  sue  third  party 
under  contract  of  lessor  to  supply 
premises  tsrith  heat. 
10:389. 

Rights  of  tenant  as  to  the  re- 
moval of  manure  from  leased 
premises. 

4:316;        8:313-*315;        10:278; 
12:300. 

Fraud    in   inducing   lease — Right 
of  lessee  to  recover  damages. 
2:70. 

Right  of  tenant  to  unobstructed 
use   of  a   window,  facing  a  vesti- 
bule,  remaining  in  the  possession 
and  control  of  the  landlord. 
12:305. 

Right  of  landlord  to  recover  com- 
pensation  for  labor  and   expenses 
In  removing  tenant's  goods  left  on 
the  premises  by  him. 
11:341. 

Landlord   of  office   building,   not 
required   to  keep  door  of  building 
open  on   Sunday. 
12:306. 
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What      defects    are    waived   hj 
lessee's  inspection  of  the  premises. 
4:438. 

Deposit    of    money    to    procure 
covenants     in     lease — Rights     of 
parties. 
11:349. 

Personal  action  by  landlord  de- 
scribed as  "trustee." 
11:315. 

Common  law  rule  as  to  estovers 
obtains  in  Iowa. 
11:327. 

Lease   of   premises   upon   which 
attachment  has  been  levied. 
5:464. 

Release  of  guarantor  of  rent 
4:438. 

Lease  of  premises  for  sale  of  in- 
toxicating liquors — Lessee  cannot 
avoid  by  failing  to  comply  with  the 
law. 

7:439. 

Agreement  by  lessee  with  third 
person   in   case  he   purchases  the 
property. 
8:440. 

Owner  of  leasehold   estate   may 
sue  for  interference  with*  his  pos- 
session. 
9:423. 

One  given   possession  by  lessee 
cannot  confer  rights  upon  an  ad- 
verse claimant. 
9:423. 

Application  of  statute  requiring 
fire    escapes    to    owner   of    leased 
property. 
12:306. 

Release  of  tenant's  sureties  by 
breach  of  lessor's  covenant  to  re- 
pair and  furnish  a  hotel  by  sale 
of  a  portion  of  the  premises  with- 
out their  consent. 
12:315. 

Lessee  liable  for  cost  of  paving 
made  after  date  of  lease  and  be- 
fore the  exercise  of  his  option  to 
purchase. 
11:338. 


Liability  of  landlord  ^or  costs  and 
expenses  incurred  by  tenant  in  en- 
forcing his  right  to  possession. 
11:334. 

Liability    of    grantee    of    leased 
premises   for   conversion  of  build- 
ings erected  by  tenant. 
9:423. 

Liability  of  lessee  for  injury  to 
property   by   third    person. 
9:423. 

Liability  of  landlord  for  water 
rents. 

9:407. 

Conveyance   of   leased    premises 
— Apportionment  of  rent 
6:464. 

b.    Use  of  premises. 

Effect  of  tenant  making  an  il- 
legal or  prohibited  use  of  the  prem- 
ises. 

2:354;    4:423;    9:423;    10:365. 

Injunction  against  lessee's  unau- 
thorized use  of  premises. 
9:415. 

Right  of  tenant  as  to  use  of  out- 
side surface  of  building. 
7:428. 

Liability    for   injury    to   building 
by  flre  resulting  from  a  prohibited 
use  thereof.  . 
5:464. 

Alteration  of  premises  by  lessee 
— Remedies  of  lessor. 
5:464. 

Knowledge  of  agent  of  lessor  as 
to  use  to  be  made  of  premises  is 
imputable  to  him. 
2:358. 

c*  Abandonment     of    premises     by 

tenant. 

Abandonment  of  premises  by 
tenant — Rights  and  remedies  of 
landlord. 

6:462;  9:396;  12:314. 

Abandonment  of  premises  by  ten- 
ant—Effect  of    landlord    reletting 
same. 
8:418. 
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Right    of     tenant    to     abandon 
premises    for    failure    of    landlord 
to  furnish  heat  and  proper  means 
of  access. 
3 : 440. 

When  lessee  may  abandon  prem- 
ises on  account  of  their  appropria- 
tion for   public  use. 
9:396. 

Measure  of  damages  for  lessee's 
abandonment  of  premises. 
2:358. 

d*  Attornment  by  tenant. 

Common  law  doctrine  of  attorn- 
ment held   not  applicable   to   this 
country. 
1:551. 

When  tenant  may  make  a  valid 
attornment  to  a  third  person. 
5:442;    6:463;    7:428. 

Payment  of  rent  to  third  person 
under  threat  of  suit,  as  an  attorn- 
ment. 

6:463. 

Subrogation  of  grantee  of  lessor 
to  the  former's  rights. 
6:463. 

Taking  lease  from  subsequent 
grantee  of  premises,  as  an  attorn- 
ment. 

9:399. 

Effect  of  tenant's  attornment  to 
a  third  party  without  notice  to  the 
landlord. 
12:306. 

L€S««e    of    mortgagor    may    at- 
torn   and    pay    rent    to    mortgagee 
after   condition    broken   and   entry 
by  the  mortgagee. 
1:323. 

California   statute   construed. 
3:440. 

Missouri   statute   construed. 
3 : 440. 

e.     Destruction  of  premises. 

Effect  of  destruction  of  the 
leased    premises    upon    the    rights 


and  liabilities  of  landlord  and  ten- 
ant. 

3:443;      4:422;      6:482;      7:417, 

437,      438;       8:438;       9:422; 

11:323;   12:298. 

Effect  of  local   custom. 
6:482. 

Release   of   tenant    from    obliga- 
tion to  pay  rent  by  destruction  of 
premises — Statutes   construed. 
2:357;   4:422;   11:323;  12:298. 

A  lessee  covenanting  to  restore 
buildings    may    sue    for    their    de- 
struction. 
3:443. 

Covenant  of  lessee  to  restore 
premises  in  as  good  repair  as  they 
were  at  the  date  of  the  lease — 
Liability  where  property  is  de- 
stroyed without  his  fault. 
6:482;   7:438. 

Lifi^bility  of  county  leasing  prop- 
erty  for   destruction   through   neg- 
ligence of  its  officers. 
8:439. 

Destruction    of    property    which 
lessee  has  an  option  to  purchase 
— Right  to  insurance. 
5:463. 

Right  of  lessee  to  recover  dam- 
ages for  injury  to  building  \>y  third 
party. 

12:306. 

Destruction  of  premises  by  negli- 
gence of  third  persons — ^Action  by 
lessor  or  lessee — Measure  of  dam- 
ages. 

11:384. 

f.  Repairs. 

1.    In  general. 

In  the  absence  of  contract  a 
landlord  is  not  bound  to  make  re- 
pairs or  pay  for  repairs  made  by 
the  tenant. 

1:382;     3:439;     4:428;     6:471; 
7:427;  8:426;  10:375;  11:330. 

This  rule  applies  to  the  letting 
of  rooms  in  a  tenement  house. 
3:439. 
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Construction  of  Btatute  requiring 
lessors  to  make  buildings  fit  for 
occupancy. 

8:426;    10:376;    12:303. 

Who    may    maintain    action    for 
failure   to    comply    with    statutory 
requirements  to  maintain  elevator 
In  safe  condition. 
12:303. 

Landlord    not    bound    to    repair 
"patent  defects"  known  to  the  ten- 
ant at  the  time  of  the  lease. 
11:330. 

Nature  of  obligation  of  owner  of 
building  leasing  separate  portions 
to  dlfTerent  tenants  to  keep  roof 
and  other  parts  used  In  common 
In  repair — Breach  of  obligation,  a 
tort 

10:377. 

Duty  of  landlord  to  keep  In  re- 
pair   portions    of   tenements    used 
In  common  by  different  tenants. 
11:332;  12:303. 

Landlord   entitled  to   reasonable 
time  to  repair  roof  after  fire. 
11:330. 

Liability  of  lessor  to  repair  fence 
destroyed  by  rains. 
11:330. 

Liability  of  lessor  for  negligence 
when  making  repairs. 

1:381,      382;      6:472;       7:427; 
9:408;    12:303. 

Liability    of   landlord    for   negli- 
gence of  independent  contractor. 
11:334. 

Landlord  cannot  make  alteration 
Inconsistent  with  the  rights  of  his 
lessees. 
2:354. 

Right  of  landlord  to  notice  of  de- 
fects. 

11:330. 

Duty  of  landlord  to  repair  does 
not    extend    to    reconstruction    of 
building. 
11:330. 

Right    of    landlord   to    enter   to 
make  repairs. 
9:408. 


Repairs  by  tenant  under  direc- 
tion of  landlord — ^Deduction  from 
rent. 

9:408. 

Right  of  landlord  to  make  repairs 
and     Improvements     on     adjacent 
property. 
9:408. 

Liability  of  tenant  for  rent  dur- 
ing the  time  of  making  repairs  by 
his  landlord. 
7:710. 

Duty  of  tenants  for  years. 
7 :  427.      " 

Lease   of   wharf   property — Duty 
to  clean  the  dock. 
12:303. 

Liability    for    reconstruction    of 
building  condemned  by  building  in- 
spector. 
12:303. 
Custom  as  to  duty  to  repair. 

12:303. 
California  statutes  construed. 
1:382;   5:452. 

2.    Covenants  and  contracts. 

Implication  of  covenant  or  con- 
tract to  make  repairs. 
4:428;    6:471, 

Bftect  of  covenant  by  lessee  to 
make  necessary  Improvements  and 
repairs. 

3:439;    11:330. 

Construction  of  covenants  to  re- 
pair. 

5:452;   9:408;  10:375;  11:330. 

Covenant  to  repair  does  not  em- 
brace    restoration     of     destroyed 
premises. 
5:452. 

Parol  contracts. 
4:428;    10:375. 

Promise  to  repair  made  after  ex- 
ecution of  the  lease. 
7:427. 

Waiver  of  lessor's  breach  of  con- 
tract to  repair. 
8:426. 
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Breach   of  lessee's   covenant   to 
repair — Rights  of  landlord. 
1:382;   9:408. 

Covenant    by    lessee    to    restore 
premises  in  good  repair  at  expira- 
tion of  term. 
9:408. 

Subsequent    grantee    bound    by 
provision  in  parol  lease. 
3:439. 

Measure  of  damages  for  breach 
of  lessor's  covenant  to  furnish  ma- 
terial to  keep  fences  in  rep^. 
5:458. 

Agreement  for  repairs  by  lessee 
and      his      reimbursement — ^When 
action  accrues. 
12:303. 

Covenant  for  making  repairs  at 
Joint  expense — ^Waiver  of. 
11:330. 

Agreement  releasing  lessor  from 
making  repairs  or  liability  for  want 
of  repairs. 
11:341. 


3.    Tenant* 8  remedies. 

Breach  of  landlord's  covenants  to 
repair — Tenant's  rights  and  rem- 
edies. 

1:382;     3:439;     6:471;     7:427; 
8:426;    10:376;    11:330. 

Breach  of  landlord's  covenant  to 
make  repairs — Right  of  tenant  to 
make  them  and  recover  cost  there- 
of. 

6:471;   7:427;   10:376. 

Breach   of   lessor's   covenant   to 
make  repairs — Measure  of  damages. 
3:439;     4:428;     6:471;     7:427; 
8:426;  10:647. 

Breach   of   lessor's   covenant   to 
make    repairs — Taking   of    posses- 
sion by  lessee  as  a  waiver. 
4:428. 

Breach  of  lessor's  agreement  to 
make   repairs — ^Right  of  lessee  to 
recover  for  personal  Injury. 
8:426;    11:330;    12:303. 


Liability  of  landlord  who  refuses 
to  rebuild  fences  or  to  permit  his 
tenant  to  do  so. 
9:408. 

Rights  where  lessor  falls  to  make 
agreed  improvements. 
3 :  444. 

California   statute   construed. 
2 :  354. 


IV. 

a.  In  general. 

Mining  leases.    See  Mines  and  Min- 
erals, in,  b. 

A  leasehold  estate  is  personal 
property. 

5:464;    11:349. 

Only  parties  to  written  lease  can 
3ue  for  breach. 
4:438. 

Upon  death  of  one  of  two  Joint 
lessors  the  right  of  action  survives 
to  the  other. 
2:358. 

Majority   jof    Joint    lessees    may 
bind  minority. 
4:438. 

EfFect  of  dissolution  of  voluntary 
association  lessee. 
4:438. 

Change  in  terms  of  lease  as  to 
amount  of  rent — ^Proof  by  recitals 
in  check. 
7:439. 

Necessity  and  sufficiency  of  con- 
sideration for  parol  agreement  to 
reduce  rent  reserved  in  a  written 
lease. 

10:388. 

Refusal  of  lessor  to  give  posses- 
sion— Remedy  of  lessee. 
11:314. 

Lessor  cannot  agree  to  Indemnify 
lessee    against    damages   resulting 
from  his  maintaining  a  nuisance. 
11:349. 

Waiver  of  breach  of  lessor's  oral 
agreement  to  build  premises  suit- 
able for  tenant's  purposes. 
12:308. 
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Measure  of  damages  for  breach 
of  contract  to  build  and  lease  a 
building. 
6:483. 

Measure  of  damages  for  failure 
to  give  possession  of  leased  prop- 
erty. 
9:98. 

Lease  of  cottage  lots  by  camp 
meeting  association  subject  to  its 
rules  and  regulations — Power  to 
impose  license  tax  on  persons  visit- 
ing the  occupants  of  cottages  to 
obtain  orders  for  family  supplies. 
8:92. 


b.  Requisites  and  validity. 

1.    In  general. 

Definition  of  "lease." 
4:430. 

A  lease  is  a  species  of  convey- 
ance. 

4:430. 

Lease  and  license  distinguished. 
4:430;   11:336;   12:307. 

Merely    designating    an    instru- 
ment as  a  lease  is  not  conclusive 
as  to  its  character. 
5:464. 

A  lessee  who  has  neither  signed 
nor  accepted  a  lease  cannot  sue 
thereon. 
3:444. 

Adoption  as  a  part  of  a  lease  of 
the  terms  of  another  existing  lease. 
4:488. 

Lease  executed  by  one  member 
of  a  firm — ^Estoppel  of  other  mem- 
bers to  question. 
6:454. 

Ratification  of  lease  executed  by 
officers  of  corporation  without  au- 
thority. 
6:464. 

Agreements   changing   terms   of 
lease. 
9:418. 


Agreement  of  lessee  to  pay  at- 
torney's fees  and  costs  incident  to 
enforcement  of  the  lease  is  valid. 
9:417. 

Lease  by  public  authority. 
11:348. 

Licase  of  railroad  property. 
5:454. 

Lease  by  officer  of  a  corporation 
in  his  own  name. 
12:307. 

Lease  of  Indian  land. 
6:474,  483. 

Particular  lease  held  not  void  as 
a  perpetuity. 
12:317. 

North  Dakota  statute  construed 
— ^Lease   of   agricultural   lands  for 
more  than  ten  years. 
11:316. 

Particular  instruments  held  to  be 
a  lease. 

3:444i;   11:335;   12:307. 

Validity  of  particular  leases. 
12:293. 

2.    Formal '  requisites. 

Formal  requisites  of  lease. 
4:430;   6:454;   7:429;   8:430. 

Description  of  the  premises. 
6:474. 

Lease  signed  by  one  party  only. 
10:378;   11:335. 

A  lease   in   duplicate,   the   copy 
given    each    of   the   parties    being 
signed  by  the  other,  is  binding. 
9:410. 

Firm  lease  executed  by  one  mem- 
ber of  the  firm. 
10:378. 

What  constitutes  a  material  al- 
teration. 
11:836. 

Burden  of  proof  as  to  alterations. 
11:335. 

Entry  of  tenant  under  a  lease, 
as  presumption  of  its  delivery. 
2:120. 
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Particular  Instrument  illustrating 
what  constitutes  a  lease 

4:430;  5:454;  6:474;  7:429; 
8:430;   9:403.  410;  11:335. 

8.    Lease    executed    thrattgh    mis- 
take or  fraud. 

Equitable  relief  from  lease  enter- 
ed into  under  a  mutual  mistake. 
11:346. 

Representations  made  by  lessor 
as    to    the    safe    condition   of   the 
premises — When  action  will  lie  be- 
cause of  their  falsity. 
7:71. 

Liability  of  lessor  for  Injury  re- 
sulting to  lessee  through  false  rep- 
resentations of  the  former's  agent 
as  to  the  fireproof  character  of  a 
wall. 

10:62. 

Rights  of  lessee  of  restaurant  in- 
duced to  take  lease  from  false  rep- 
resentations of  lessor  as  to  the  ad- 
vantages of  the  location. 
8:76. 

Measure  of  damages  for  inducing 
one  to  take  lease  of  farm  by  frau- 
dulent representations  as  to  suffi- 
ciency of  water  supply. 
9 :  423. 

4.    Parol  leases. 

Validity  of  parol  lease  to  com- 
mence in  the  future. 

1:610;  2:666;  3:701;  5:455; 
7:430;  8:427-429;  9:411; 
10:378;    11:585;   12:507. 

.  Taking  parol  lease  out  of  statute 
of  frauds  by  part  performance — 
General  principles  and  particular 
cases. 

1:611;  2:666;  3:708;  4:775; 
5:455;  6:475;  8:774;  9:749; 
10:378;    11:335;   12:307. 

Parol  agreement  to  lease  land 
for  a  term  of  years. 

8:770. 

Taking  possession  and  taking  of 
rent  as  part  performance. 
5:455. 


Effect  of  entering  under  agree- 
ment to  execute  a  written  lease. 
9:411;   10:378;   12:307. 

Taking  *  possession     and     using 
property  under  an  unsigned  lease. 
11:588. 

Lease  void  under  the  statute  of 
frauds — ^To  what  extent  it  governs 
the  rights  of  the  parties. 
2:666;   3:701;   12:307. 

Lease  void  under  the  statute  of 
frauds — Effect  of  payment  of  entire 
rent  in  advance. 
3 :  701. 

Lease  for  the  full  term  allowed 
by  the  statute  of  frauds  with  option 
to  the  lessee  to  hold  for  a  furUier 
term. 

3 : 701. 

Effect  of  lease  by  an  agent  In 
parol  for  longer  period  than  per- 
mitted by  statute  of  frauds. 
3 : 701. 

Parol   asignment  of   a   partner's 
interest  in  a  written  lease. 
3:701. 

Crop  rights  acquired  under  lease, 
void  under  statute  of  frauds. 
3:701. 

Effect  of  parol  agreement  by 
lessee  of  rooms  for  a  term  of  years 
to  exchange  the  rooms  for  others. 

8:776. 

Repudiation  of  oral  lease  by  les- 
sor— Right    of    lessee    to    recover 
damages  for  expenditures. 
5:455. 

Tenancy  created  by  parol  lease, 
void    on    account    of    statute    of 
frauds. 
6:475. 

Invalidity  cannot  be  asserted  by 
third  person. 
7:430. 

Parol  lease  in  violation  of  statute 
of  frauds,  held  void. 
7:430. 
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How  far  lease,  void  under  the 
statute  of  frauds,  goyems  rights  of 
the  parties. 

7:430;  9:411. 

Stipulation     restricting     lessee's 
business. 
12:507. 

jL<ease  of  an  uncompleted  build- 
ing— Fixing  the  time  to  commence 
by  parol. 
5:464. 

5.    Lease   for   illegal    or   immorca 

purpose. 

Lease  of  premises  for  illegal  or 
immoral  purposes — ^Validity  and 
effect. 

2:64;      3:91;      4:423;      6:474; 
7:439;   8:430;   11:344. 

A  contract  of  sale,  made  for  the 
purpose  of  evading  a  statute,  mak- 
ing it  a  misdemeanor  to  lease  a 
house  for  the  purposes  of  being 
used  as  a  bawdy-house,  is  void. 
2:60-63. 

0.  Construction  of  leases. 

1.    In  general. 

Intention    of   the   parties   to   be 
given  effect. 
9:413. 

Factors  considered  in  construing 
lease. 
9:413. 

All  provisions  to  be  given  effect 
if  possible. 
9:413. 

Stipulation  held  to  forbid  assign- 
ment. 

9 :  420. 

Stipulation  for  payment  of  rent 
in  a  certain  kind  of  coin — ^Lessor 
bound  to  take,  though  It  ceases  to 
be  a  legal  tender. 
2:355. 

Provision  for  avoiding  lease  for 
default  by  lessee  for  benefit  of  les- 
sor only. 
5:456. 


EMdence  of  manner  of  payment 
of    rent    admissible   to    determine 
character  of  lease. 
4:431. 

Effect   of  mathematical   mistake 
making  division  of  specified  annual 
rent  Into  quarterly  parts. 
5:456. 

Unless  the  contrary  be  provided 
rent  is  payable  at  the  end  of  the 
term  or  the  end  of  each  rent  pay- 
ing period. 

6:477;    8:431. 

When  land  passes  with  building. 
11:336. 

Lessee  takes  subject  to  rights  of 
railroad  company  having  a  railroad 
track  across  the  land. 
11:336. 

Rights  of  lessee  of  a  stall  in  a 
public  market  house. 
5:88. 

Admissibility  of  parol  evidence. 
4:431;   11:336. 

Provision  as  to  termination. 
5:457;  6:476. 

Construction  of  particular. leases. 

3:441;     4:431;     5:456;     6:476; 

7:431;   8:431;   9:413;   10:379. 


2.    Option  to  renew. 

Covenant  for  renewal — ^Renewed 
lease  deemed  mere  continuance. 
2:355. 

Option  to  renew  must  be  exer- 
cised according  to  its  terms. 
4:434. 

At   what  time   option  to  renew 
should  be  exercised. 
3:442. 

Effect  of  covenant  giving  right 
to  renew  for  different  periods. 
9:418. 

Lessor  cannot  defeat  option  to 
renew  by  demand  for  higher  rent. 
3:442. 
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Right  of  assignee  of  lease  to  as- 
sert covenant  for  renewal. 
4:434;   9:417. 

Holding  over  as  an  exercise  of 
an  option  to  renew. 

4:434;     7:434;     9:418;     10:382, 
383;  11:338;  12:295,  310. 

What  constitutes  an  election  to 
renew. 

4:434;   9:417;   12:310. 

Equity    will    not    relieve    lessee 
from   his  negligence  in   failing  to 
exercise  option  to  renew. 
8:435. 

Exercise  of  option  to  renew  by 
one  of  several  Joint  lessees. 
5:459;   12:310. 

Perpetual  renewals  are  to  be 
avoided. 

3:442;   5:459;   6:479;   9:417. 

Covenant  to  renew  implies  mak- 
ing of  a  new  lease. 
6:479. 

Covenant  to  renew,  not  an  actual 
renting  for  longer  period  than  the 
terms  specified. 
6:479. 

Partnership   lessor — ^Renewal    by 
surviving  partner. 
6:479. 

Effect  of  renewal  upon  same 
terms  and  conditions  of  original 
lease. 

6:479. 

Equitable   aid   to   lessee,    whose 
failure  to  give*  timely  notice  of  re- 
newal was  caused  by  unavoidable 
accident 
7:434. 

Showing  required  of  lessee  suing 
for  breach  of  covenant  of  renewal. 
9:417. 

Stipulation    requiring    so    many 
full    days    notice    of    exercise    of 
option  to  renew — Effect  of  holidays. 
12:310. 


Provision  in  lease  requiring  les- 
see to  give  written  notice  of  his 
desire  for  renewal,  may  be  waived. 
2:358. 

Particular  guaranty  of  payment 
of   rent,   held   not  to   apply   to   a 
renewal. 
2:355. 

Construction  of  particular  cove- 
nants as  to  renewal  of  lease. 

3:442;  4:431,  434;  7:434;  8:431, 
435;  9:414,  417;  10:382; 
11:338;   12:310. 

3.    Option  to  purcJiaae. 

Validity  and  nature  of  option  to 
purchase. 
7:431. 

Exercise   of   option   to   purchase 
after  default  of  lessor. 
3:763. 

Measure     of     damages     for     a 
breach  of  option  to  purchase. 
6:122. 

Estate  created  in  lessee  by  op- 
tion given  him  to  purchase. 
10:233. 

Right  of  assignee  of  lease  to  ex- 
ercise option  to  purchase. 
11:338. 

Option     to     purchase — ^What     is 
sufficient      tender      to      preserve 
lessee  s  rights. 
11:684. 

Time  made  the  essence  in  an  op- 
tion to   purchase — Equitable  relief 
from  forfeiture. 
12:606. 

Rights  of  lessor  as  to  rent,  after 
lessee's  election  to  purchase. 
11:338. 

Lessee    cannot    escape    payment 
of  rent  by  delay  in  completing  his 
election  to  purchase. 
11:338. 

Lessee  liable  for  cost  of  paving 
made  after  date  of  lease  and  before 
the  exercise  of  his  option  to  pur- 
chase. 

11:338. 
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Option  of  lessee  to  purchase  if 
he  performs  all  conditions ,  of  the 
lease — Waiyer  of  breach  by  accept- 
ance of  rent 
4:438. 

Rights  of  lessee  against  inchoate 
dower  right  of  lessor's  wife. 
7:431. 

Construction  of  particular  op- 
tions to  purchase. 

4:431;    5:466;    9:414;    11:338; 
12:310. 

4.    Particular   leases   and  atipuUh 

tians. 

Meaning   of    the    word    "Appur- 
tenances/* 
9:413. 

General     forfeiture     caused     by 
breach  of  coyenants. 
6 :  476. 

Termination  in  case  of  loss  by 
fire. 

4:431. 

Coyenant  to  defend  lessee's  use 
of  an  irrigation  ditch. 
5:466. 

Agreement  to  make  improye- 
ments  in  consideration  of  use  of 
land. 

6:476. 

Agreement  of  lessee  to  pay  as- 
sessment for  street  improyements. 
6:476. 

Reseryation  of  right  to  sell  prop- 
erty. 

7:431. 

Release  of  lessor  from  liability 
for  damage  to  lessor's  property. 
6:476. 

Purchase  of  improyements  by 
lessor. 

7:431;   8:431;    12:310. 

Fixing  rent  on  basis  of  yalua- 
tion  of  premises. 

7:431;  11:336,  338. 

Termination  of  lease  of  wall  or 
roof  used  for  bill  posting. 
9:418. 


Proyiding  lessee  with  a  suitable 
right  of  way. 
8:441. 

Lien  for  rents. 
8:441. 

Making  and  remoyal  of  improye- 
ments by  lessee. 
3:441. 

Lease  of  right  to  cut  ice. 
11:336. 

Agreement  by  lessee  in  mining 
lease  not  to  interfere  with  existing 
railroad. 
8:431. 

Agreement   to  furnish   board   as 
consideration  of  lease  of  building 
for  hotel. 
7:431. 

Agreement  of  lessee  to  use  prem- 
ises only  **For  mercantile  purposes 
and  dwelling." 
7:431. 

Agreement  of  lessee  to  pay  rent 


so    long    as    he    should 
the  premises. 
4:431. 


«t 


occupy 


f» 


Lease  of  land  to  railroad  to  con- 
tinue "So  long  as  the  same  shall 
be  used  for  railroad  purposes." 
4:431. 

Agreement  as  to  restoring  con* 
dition    of   premises    upon    expira- 
tion of  the  lease. 
6:456. 

Agreement  fixing  rent  at  a  cer- 
tain sum  until  lessor  should  cause 
the    premises    to    be    heated    by 
steam. 
6:476. 

Payment   to   be   made   lessee   if 
required  to  giye  up  possession  to 
a  purchaser. 
7:430. 

Reduction  in  office  rent  in  case 
other  offices  should  be  rented  for 
less. 

7:431. 

Option  to   continue  lease  for  a 
definite  time  by  serylng  notice. 
9:413. 
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Clause  in  a  farm  lease  for  sole 
purpose  of  raising  crops  authoriz- 
ing  re-entry  on   condition  broken. 
9:413. 

Privilege   of  selling  liquors  and 
cigars   in   an   adjoining  hotel. 
9 : 413. 

Provision    in    lease    by    railroad 
company  not  to  be  responsible  for 
Injury  by  fire. 
4:433. 

Purchase  by  lessor  at  end  of  the 
term  of  implements  and  improve- 
ments in  a  stone  quarry. 
3:441. 

Re-entry  for  breach  of  covenants, 
not  to  work  a  forfeiture  of  rents  to 
be  paid. 
3:441. 

Lease  of  property  subject  to  a 
prior  lease,  the  rents  from  which 
are    to    be    credited   as    part   pay- 
ment under  the  second  lease. 
11:336. 

Provision  for  payment  of  rent  by 
depositing  the  same  in  a  certain 
bank  subject  to  the  lessor's  order. 
11:336. 

Notice  of  claim  for  damages  to 
crops  by  overflow. 
12:317. 

Use  of  sidewalk  next  to  building. 
6:476. 

Particular  descriptions. 
5:456;    6:476;    11:336. 

Construction  of  particular  farm 
lease. 
2:855. 


d.  Covenants  In  leases. 

1.    In  general. 

Breach  of  coveniBtnt  to  give  pos- 
session— Possession   of   tenant. 
4:100. 

Covenant  construed  most  strong- 
ly against  the  covenantor. 
5 :  458. 


Covenant  for  re-entry  in  case  of 
default. 
9:415. 

To  leave  premises  in  good  con- 
dition. 

11:341;   12:308. 

Waiver  of  right  to  re-enter  for 
breach  of  covenant,  by  acceptance 
of  rent. 

•  4:433. 

Action  for  breach  of  covenant — 
Issues   raised   by  plea  of  non  est 
factum. 
9:415. 

Covenant  or  lessee  to  pay  rent 
and  of  lessor  to  make  repairs  are 
independent. 
4:433. 

Covenant    to    fit    premises    for 
habitation — Rights  of  lessee. 
4:433. 

Covenant  by  lessee  to  return 
furniture  and  fixtures  in  good  con- 
dition— When  action  may  be  main- 
tained. 

-.4:433. 

Covenant  not  to   sell  liquor  on 
premises — ^Enforcement         against 
subtenant  of  assignee  ci  lease. 
11:341. 

Breach  of  covenant  prohibiting 
use  of  premises  for  sale  of  intoxi- 
cants— ^Acceptance  of  rent  as  a 
waiver  of  lessor's  right  to  forfeit 
lease  for  the  breach. 
10:381. 

Covenant  against  making  of  al- 
terations. 
11:341. 

Liability  of  lessor  for  breach  of 
his  covenant  by  subsequent  lessee 
of  another  tenant. 
12:308. 

Covenant  by  lessee  to  make  im- 
provements— ^Rights      of       parties 
where      forfeiture      results      from 
breach. 
2:355. 

Ilemedy  of  lessee  for  breach  of 
covenant. 
3:437. 
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2.    Perto^l  covenant. 

Covenant  by  lessor  not  to  carry 
on  business  is  personal. 
1:547a. 

Covenant  of  lessor  to  reimburse 
lessee  for  repairs. 
12:46. 

Covenant  In  lease  made  by  an 
executor    as    trustee    to    purcbase 
Improvements. 
9:415. 

3.    Covenant     running     toith     the 

land. 

Covenant  in  lease  affecting  the 
mode  of  occupation  of  the  premises. 
2:85. 

Covenant  to  pay  rent,  royalty 
or  taxes. 

2:85;    5:458;   7:432. 

Covenant  by  railroad  company 
in  lease  to  it  of  rigbt  of  way  privi- 
leges. 

7:432. 

Covenant   by   lessee  of   part  of 
railroad  right  of  way  relieving  rail- 
road company  from  liability  of  in- 
jury by  Are. 
8:432 

Covenant  by   lessee   to   conduct 
liquor    selling    business   according 
to  law. 
8:432. 

4.    Implied  covenants. 

Implied  covenant  as  to  condition 
of  premises. 

4:433;  7:433;  9:416. 

Implied  covenant  as  to  fitness  of 
premises   for  habitation. 
3:440;   11:330. 

The  rule  that  there  is  no  Implied 
covenant  of  the  tenantable  condi- 
tion of  premises,  applies  to  the  let- 
ting of  a  furnished  house  for  a 
term  of  years. 
7:433. 

Effect  of  statute  requiring  build- 
ing to  be  put  in  a  habitable  con- 
dition. 
3:444. 


Implied   covenant   as   to   use   of 
premises. 
9:416. 

Implied  covenant  to  give  posses- 
sion. 

12:312. 

Implied    covenants    in    lease    of 
theater  building.  , 

12:308. 

Covenant  implied  from  lease  of 
premises  for  a  certain  purpose. 
6:478. 

Covenant  to  furnish  steam,  held 
not  to  be  implied. 
12:308. 

Implied  covenant  in  lease  of  salt 
furnace  property. 
4:433. 

5.    Against     aasignment    or    9ulh 

letting. 

Assignment   and    subletting   dis- 
tinguished. 
5:461. 

A  prohibition  Against  assignment 
does    not    apply   to    subletting. 
10:384. 

Waiver  of  condition  against  sub- 
letting. 
2:358. 

Covenant  against     subletting — 

Consent     of  lesor     to     sublease 
necessary. 
3:444. 

Refusal  of  lessor  to  give  consent 
to  subletting  not  ground  for  can- 
cellation of  lease. 
5:460. 

Right  of  lessor  to  action  against 
subtenant  on  covenants  of  the  or- 
iginal lease. 
5:460. 

What  constitutes  a  breach. 
9:419. 

Lease    to    a    partnership — ^What 
constitutes    violation    of    covenant 
against  subletting. 
7:432. 

Permitting   one    employed    as    a 
laborer  to  occupy  a  house,  not  a 
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breach    of   covenant    against    sub- 
letting. 
11:339. 

Covenant    against    subletting   is 
for  benefit  of  lessor  only. 
6:478. 

Rights  of  lessee  where  there  is 
no   covenant  against  subletting. 
• 12: 311. 

Rights  of  lessor  against  subten- 
ants. 

11:339. 

California      statute — Notice      by 
lefi<«or  before  suit. 
9:420. 

Construction  of  particular  cove- 
nants. 

12:311. 

6.    For  quiet  enjoyment. 

When   implied. 

6:478;    7:432;   8:433;   9:416. 

Covenant    does    not    relate    to 
third   person. 
9 : 415. 

Trustee  or  guardian  cannot  bind 
his  beneficiary  by. 
4:433. 

What  constitutes  a  breach. 
7:432;    8:433. 

Breach  of  by  lessor  making  re- 
pairs. 

6:478. 

Making     changes     or     improve- 
ments under  municipal  order. 
3:444. 

Action  for  breach — ^Breach  must 
be   set   forth   particularly. 
4:433. 

Damages  recoverable  for  breach. 
4:433;    7:432. 

Ejectment  of  lessee  of  life  ten- 
ant by  the  owner  of  the  fee  after 
death  of  the  life  tenant — Right  to 
sue  life  tenant's  administrator  for 
breach  of  covenant  of  quiet  enjoy- 
ment. 
12:49. 


7.    Particular  covenants. 

Concerning  payment  of  taxes. 
2:355,  534;  6:478;  8:432;  9:416; 
11:341;    12:308. 

Agreement  by  lessee  to  pay  "all 
taxes  that  may  be  assessed"  does 
not  include  sewer  assessments. 
3:740. 

Concerning  vaste. 
4:433. 

Right  to  cut  timber. 
12:308. 

To  keep  premises  "in  a  cleanly, 
healthful  condition." 
4:433. 

Covenant    to    purchase    building 
erected  by  lessee. 
;):415. 

Lease  of  office  room  to  telegraph 
company — Covenant   not    to    lease 
offices  in  the  building  to  any  other 
telegraph  company. 
A: 433. 

Covenant    in    lease    of    railroad 
that  lessee  should  pay  interest  on 
lessor's   bonds. 
12:308. 

Covenant  in  lease  of  laundry  to 
furnish   lessee   with   right  to   con- 
nect with  sewer. 
12:308. 

8.    Measure  of  damages  for  breach. 

Lease  of  a  dairy  farm — Measure 
of  damages  for  breach  of  lessor's 
agreement  to  provide  pasture  and 
feed. 

11:343. 

Measure  of  damages  for  breach 
of  lessee's  covenant  to  deliver  pos- 
session in  a  certain  time. 
10:389. 

Damages  recoverable  for  lessor's 
failure  to  furnish  water  for  a 
farm. 

6:478. 

Measure  of  damages  for  failure 
of  lessor  to  deliver  possession. 
3:435;    11:343;    12:312. 
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Measure  of  damages  for  breach 
of  landowner's  agreement  to  fur- 
nish water  for  irrigation. 
5:458. 

Measure  of  damages  for  breach 
of  warranty   of  heating  apparatus 
in  a  boarding  house. 
4:432. 

e*  Assignment  of  leases. 

1.    In  general. 

Assignment  and.  subletting  dis- 
tinguished. 

2:356;    5:461;    12:313. 

When  a  sublease  operates  as  an 
assignment. 
4:435. 

A  lessee's  rights  are  assignable. 
8:436. 

Texas    statute    held    to    prohibit 
assignment  of  lease. 
2:356. 

Lease  for  a  term  of  years  can- 
not be  assigned  by  parol.    . 
2:664. 

Effect   of   assignment   by   lessor 
after  expiration  of  the  term. 
8:436. 

Assignment  of  rent  due  up  to  a 
certain   date — Rights    of   assignee. 
9:420. 

Assignment  by  lessee  of  the  re- 
mainder of  his  term  does  not  pass 
accrued     right     to     damages     for 
breach  of  covenant. 
9:420. 

The    right    of    lessors    of    farm 
lands  to  enter  and  sow  a  crop  is 
assignable. 
10:385. 

A  breach  of  a  lease  by  a  lessee 
to  secure  debt  is  not  a  violation 
of  the  condition  against  assign- 
ment. 

10:385. 

E)ffect    of    omission    of    internal 
revenue  stami>8. 
10:385. 


When   assignment   transfers   op- 
tion in  a  lease. 
10:385. 

Transfer  of  privilege  of  purchas- 
ing. 

4:436. 

Recording  of  assignment. 

10:385. 

Transfer  of  lease  between  part- 
ners. 

10:385. 

Assignee  of  lessor — ^Rights  as  to 
outstanding   title. 
10:385. 

Necessity  of  consent  of  lessor. 
3:444. 

Assignment  in  violation  of  cove- 
nant requiring  lessor's  consent. 
7:435. 

Acceptance  of  rent  from  assignee 
as  waiver  of  condition  against  as- 
signment. 

3:444;  9:420. 

Reassignment     by     lessee's     as- 
signee. 
4:435. 

Neither  a  lessor  nor  the  lessee 
can  defeat  performance  of  his 
covenant  by  an  assignment  of  the 
lease. 

4:435;    7:436. 

Conveyance  by  lessee  of  his  in- 
terests in  part  of  the  leased  prop- 
erty for  the  whole  term. 
4:435. 

Farming  lease  on  the  shares  can- 
not be  assigned. 
4 :  435. 

Covenant  of   seisin  by  assignor 
of  demised   premises — Measure   of 
damages  for  breach. 
4:435. 

Covenant  of  Joint  lessees  not  to 
assign — ^Forfeiture  not  enforceable 
for  assignment  of  undivided  inter- 
est by  one. 
5:461. 
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Failure     of     assignor's      titl 
Rights  of  assignee. 
5:461. 


Covenant    against    assignment — 
Voluntary  assignment  by  lessee  foi 
benefit  of  creditors  is  a  breach. 
5:461. 

Implied    covenant    to    pay    rent 
cannot    be    discharged    by    assign- 
ment of  lease. 
5:461. 

Effect    of   assignment    of   whole 
term  upon  right  of  re-entry. 
5:461. 

Presumption  of  assignment  from 
possession   of  leased   premises   by 
a   third   person. 
6:480. 

Assignment     by     lessor— Obliga- 
tion  of  lessee  to  pay  rent  to  as- 
signee. 
6:480. 

Assignment  of  partnership  lease 
by  one  of  the  firm. 
6:480. 

Effect   of   conveyance   of  leased 
premises. 
7:435. 

Assignee  bound  by  lessee's  cove- 
nant to  make  repairs. 
12:318. 

Bequest  by  lessee  as  breach  of 
covennut  against  assignment. 
12:313. 

Pisrht  of  lessee  after  assignment 
to  deliver  premises  over  to  lessor. 
11:340. 

Lease    involving   elements    of   a 
personal   contract,   not   assignable. 
11:340. 

Morteaare  of  lease  by  lessee. 
11:340. 

The  assignee  of  a  lease  contain- 
ing   rpcltals    concerning    a    prior 
lease  trices  subject  thereto. 
8:436. 

Presumption  of  assignment. 
11:340. 


2.    Liability  of  lessee  and  assignee. 

When  assignee  of  a  lease  be- 
comes liable  for  rent  and  extent 
of  liability. 

4:435;     7:436;     9:421;   10:386; 
11:340;   12:313. 

Both  assignee   and  lessee  liable 
on  covenant  to  pay  rent. 
2:356;   12:313. 

Assignee  cannot  escape  liability 
for  rent  by  assignment. 
9:420. 

Liability     of     lessee     assigning 
lease  for  payment  of  the  rent. 
4:435. 

Lease  providing  for  payment  of 
rent  quarterly  at  the  end  of  each 
quarter — Extent  of  liability  of  one 
taking  an  assignment  during  the 
quarter. 
2:356. 

Lessor's  assignment  does  not  re- 
lieve lessee  from  liability  for  rent. 
10:385. 

Acceptance  of  an  assignment  of 
a    lease    renders    assignee    liable 
for  rent  without  his  entering  into 
possession! 
10:387. 

Construction    of    stipulation    in 
deed  of  part  of  leasehold  estate  by 
an  assignee  of  the  original  lessee. 
8:436. 

Effect  of   abandonment   and   re- 
assignment   by    the    purchaser    of 
leasehold  estate  upon  his  liability 
for  rent. 
9:420. 

Waiver   of   exemption   by   lessee 
binding   upon   his   assignee. 
10:386. 

Recovery  of  rent  by  lessee  from 
assignee — Termination  of  right  by 
judicial   sale   of   latter's   interest. 
10:386. 

Assignee   liable  for  performance 
of    conditions    of    the    lease. 
10:386. 
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Lessor  assigning  lease,  becomes 
surety  for  assignee's  i>erformance 
of  its  covenants. 
5:461. 

E2fCect  of  lessor's  acquiescence 
in  assignment  and  acceptance  of 
rent  from  assignee. 

5:461;  6:480;  7:435. 

Actual  entry  upon  demised  prem- 
ises by  assignee  of  the  lessee,  not 
necessary  in  order  to  charge  him 
with  the  performance  of  covenants. 
6:462. 

Ldability  of  assignee  of  mineral, 
oil  or  gas  lease. 
5:462. 

Liability  of  assignee  of  an  undi- 
vided half  of  the  lessee's  interest. 
6:481. 

Assignee's  liability  on  covenants 
continues    oifly    during    privity    of 
estate. 
6:481. 

Action  against  assignee  does  not 
release   lessee. 
6:480. 

What   constitutes   acceptance  of 
assignee. 
7:436. 

V.     HOLDING  OVER  By 
TENANT. 

a«     In  general. 

Status    of    tenant    holding   over 
without   paying   rent   or   acknowl- 
edged continuance  of  tenancy. 
1:269. 

Right'  of  tenant  to  hold  over  un- 
til    landlord     complies     with    his 
agreement    to    purchase    improve- 
ments made  by  the  tenant. 
2:346. 

Option  of  landlord  to  treat  ten- 
ant holding  over  as  trespasser  or 
tenant. 

3:42»;    4:416;    8:417;    11:320. 

Eiffect  of  holding  over  by  tenant 
from  month  to  month. 
3:429;    10:367. 


Holding  over  by  one  who  comes 
into  p<>ssession  by  an  act  of  the 
law. 

3:429. 

Liability  of  tenant  holding  over 
for  rent. 

4:416;    6:460. 

Rights    of    tenant    holding    over 
with     knowledge     that     premises 
have   been  leased  to  another. 
6:440. 

Liability  of  tenant  holding  over 
for  additional  rent  on  account  of 
buildings  erected  by  him. 
5:440. 

Holding  over  caused  by  unavoid- 
able sickness. 
6:460;  7:416. 

Holding  over  by  one  of  several 
partners. 
6:460. 

Rights  of  tenant  holding  over 
are  subject  to  rights  acquired  un- 
der pending  condemnation  proceed- 
ings. 

7:416. 

Holding  over  by  one  of  several 
co-lessees. 
8:417. 

Effect  of  tenant  holding  over  aft- 
er  notice   from   his   landlord   that 
any  holding  over  would  be  at  an 
increased  rental. 
10:367. 

Tenant  holding  over  under  agree- 
ment to  vacate  and  take  out  flx- 
ture.s  as  soon  as  possible. 
11:320. 

b.  Tenancy  created  by. 

Holding  over  by  a  tenant  for  a 
fixed  period  creates  another  like 
tenancy. 

2:343;      3:429;      4:416;    5:440; 
6:460;  8:417;   12:295. 

This    rule    has    no    application 
where   the  tenant  is   a  municipal 
corporation. 
I         2:346. 
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Application     of     general     rule 
where    the    rent   for*  the   original 
term   was   payable  in   seryices  by 
the  lessee. 
9:395. 

As  to  what  holding  over  is  suf- 
ficient to  create  another  term. 
2:346. 

Delay  of  tenant  in  removing  re- 
sulting from  misrepresentations  of 
the    owner    does    not    create    new 
tenancy. 
4:416. 

Presumption    arising    from    ten-< 
ant's  holding  over  may  be  rebutted. 
4:416;    6:460;    11:320. 

When    tenant    holding    over    be- 
comes tenant  from  year  to  year. 
5:440;     6:460;     9:394;     11:318, 
320. 

Creation  of  tenancy  from  month 
to    month   by   holding  over. 
12:295. 

Tenancy  created  by  tenant  hold- 
ing  over — Particular   cases. 
9:394;     7:416;     12:295. 

c.     Wrongful    holding    over   by 
tenant* 

Tenant  wrongfully  holding  over 
— Rights  of  landlord. 

1:550;    7:422;    11:320. 

Remedies  of  landowner  electing 
to  treat  tenant  as   trespassci. 
3:429;  6:460. 

Right  of  landlord  to  recover  dou- 
ble rent. 

2:345;  11:320;  12:295. 

Measure  of  damages  for  wrong- 
fully holding  over. 
3:429;  7:416. 

VI.     TERMINATION   OR   FOR- 
FEITURE  OF  TENANT'S 
ESTATE. 

a.  Termination  of   leasee  In 
general* 

Peaceable     enforcement     by     a 
landlord    of    his    lawful    right    of 
entry,  not  a  forcible  entry. 
2:-260-263. 


When  death  of  parties  termi- 
nates  lease. 

2:342;   6:464. 

Contract    in    the    nature    of    a 
lease    to    manage    a    farm — Effect 
of   death   of   landowner. 
7:417 

Effect    of    death    of    life    tenant 
upon  rights  of  his  lessee. 
3:444;    6:473;   7:417. 

Termination  of  lease  by  destruc- 
tion of  premises. 
7:417. 

Termination  of  lease  by  lessee's 
exercise  of  option  to  purchase. 

8:818. 

Right    of    tenant    to    terminate 
lease  where  landlord's  injuries  to 
buildings  rendered  them  useless. 
8:418. 

Termination  by  landlord's  ac- 
ceptance of  surrender  from  subten- 
ant. 

8:418;   12:314. 

Option  of  landlord  to  terminate 
lease  for  non-payment  of  rent — 
What  is  sufficient  exercise  of. 

8:418. 

Right    to    terminate    for    breach 
of  covenants  by  lessee,  inures  only 
to  the  benefit  of  the  lessor. 
9:396. 

Termination    of    lease    for    non- 
payment   of    water    rent — Diterfer- 
ence  with  rights  of  other  tenants. 
10:368. 

Sale    of    building    belonging    to 
lessee. 
10:368. 

Change  of  manner  of  termination 
not  affected  by  change  of  rent  pay- 
ments. 

10:368. 

Termination  of  tenancy  at  will 
by  lersor's  conveyance  of  the  prem- 
ises. 

6:459. 
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Reservation    of    riKht    to    termi- 
nate lease  upon  sale  of  premises. 
3:444;   11:345;   12:314. 

Right    of    lessor    to    terminate 
lease  by  sale  of  land^ — ^Liability  for 
fraudulent  conveyance  made  to  ob- 
tain possession. 
9:423. 

Lease   of   mortgaged   property — 
Ettect  of  sale. 
3:444. 

Termination  by  dissolution  of  les- 
see corporation — Rights  of  lessor. 
4:438. 

Lessor    retaking    possession    by 
process      of      law — Eftect      upon 
lessee's  liability  for  rent. 
9:396. 

When  extension  of  lease  subject 
to    terms   of  original   lease   as   to 
its  termination. 
12:314. 

Termination  of  written  lease  by 
executed  oral  agreement  to  that 
efTect. 

12:314. 

Apportionment   of   rent. 
11:323. 

Duty  of  lessor  entering  for 
breach  ^of  covenant  to  relet  prem- 
ises. 

12:298. 

Tenancy  from  year  to  year  is 
not  terminated  by  agreement  be- 
tween the  parties  for  the  tenant 
to  do  certain  work  about  the  prom- 
ises during  the  next  year. 
11:318. 

Effect   of   adoption   of  local  op- 
tion   in    a    county   upon    lease    of 
premises  for  a  saloon. 
11:345. 

Termination  of  lease  of  public 
lands  by  commissioner  of  land  of- 
fice. 

11:345. 

Removal     of    tenant's     personal 
property  after  expiration  of  lease 
— Time  allowed  and  effect  of  fail- 
ure of  removal. 
10:369. 


Construction  of  particular  cove- 
nants as  to  termination. 
12:314. 

b.    Notice  to  quit. 

1.    In  general. 

Right  to  notice  may  be  waived. 
2:342. 

Right  to  written  notice  may  be 
waived. 
4:417. 

Waiver  of  defects  in  notice. 
5:441. 

Withdrawal  of  notice  before  ex- 
piration  of  time  fixed. 
4:417. 

Husband  and  wife  becoming  ten- 
ants   of    purchaser    at    foreclosure 
sale  of  lands  held  by  entireties — 
Notice  to  both  of  them,  necessary. 
9:396. 

Notice  to  pay  rent  or  quit — Er- 
ror as  to  amount  of  rent  due  does 
not  invalidate.    • 
2:342. 

When   tenant   entitled   to  notice 
from  one  subsequently  purchasing 
tjhe  premises  at  foreclosure  sale. 
3:430. 

Lease  invalid  on  account  of  stat- 
ute of  frauds — Notice  required. 
12:298. 

Tenant  holding  over. 
1:550. 

Miscellaneous  statutes  construed. 
3:430;      6:461;    11:323. 

Duty  of  lessee  to  give  notice  of 
intention  to  quit. 
6:461;    10:368. 

Waiver  by  lessor  of  his  right  to 
notice  from  lessee  of  his  intention 
to  quit. 
10:368. 

2.    Persons  not  entitled  to  notice. 

Tenant  who  has  denied  his  land- 
lord's  title. 

1:550;  5:441. 
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One  whose  term  is  to  expire  at 
a  fixed  time  or  upon  a  happening 
of  a  certain  event. 

1:550;     3:430;     5:441;     6:461; 
7 : 417. 

One  holding  over  after  breach  of 
agreement  to  pay  rent  in  advance. 
6:461;  8:418. 

One  in  possession  of  public 
street. 

11:323. 

Particular  cases. 
4:417. 


3.    Sufficiency  and  service. 

Necessity  of  landlord's  signature 
to  notice. 
12:298. 

Sufficiency     of     designation     of 
time  of  expiration  of  tenancy. 
9:396. 

Naming  day  in  notice — Must  cor- 
respond with  conclusion  of  ten- 
ancy. 

3:430. 

Written  notice,  not  aftected  by 
parol  representations  of  agent  serv- 
ing. 

3 :  430. 

Service  of  notice  by  mail. 
4:417;  7:417;  9:897. 

Service  upoh  agent  or  wife  of 
tenant. 

9:396;  12:298. 

Sufficiency  of  verbal  notice. 
4:417;  9:396. 

Service   by    agent   of    landlord. 
12:298. 

Notice    to    pay    rent    or    quit — 
Error   as   to   amount  of  rent  due 
does  not  invalidate. 
2:342. 

Washington   statute   construed — 
Service  of  notice  to  quit. 
9:396. 


4.    Particular  tenancies. 

Necessity  and  sufficiency  of  no- 
tice or  demand  to  terminate  ten- 
ancy at  will. 

2:342;  3:440;  6:459;  7:414; 
8:415,  418;:  9:393;  10:368; 
11:323. 

Necessity  and  sufficiency  of  no- 
tice to  terminate  tenancy  at  will 
or  at  sufferance. 

3:430;  4:417;  6:459;  8:418; 
9:396;    10:368. 

Necessity  and  sufficiency  of  no- 
tice to  terminate  tenancy  from 
month   to   month. 

3:430;  6:461;  7:417;  9:396; 
10:368;  11:318;  12:323. 

Necessity  and  sufficiency  of  no- 
tice to  terminate  tenancy  from 
year  to  year. 

2:339-342;  3:430;  4:417;  5:441; 
6:461;   8:418;   11:318. 

c.  Surrender  by  tenant. 

1.    In  general. 

Surrender    necessary    to    termi- 
nate tenancy. 
7:418. 

Duty  of  tenant  as  to  surrender. 
3:436. 

Surrender  by  parol  agreement. 
3:436;    5:443;    9:398. 

Surrender  by  one  of  several  co- 
lessees. 

3:436;    5:443. 

Surrender  by  aubtenant  does  not 
afTect   his    mortgage    to    the   orig- 
inal lessee. 
4:419. 

Ratification     of     surrender     by 
mortgagee  of  leasehold  estate. 
4:419. 

Surrender  to  agent  of  lessor. 
4:418;  5:443;  7:418. 

2.    What  constitutes. 

What    acts     will    amount    to    a 
surrender. 
2:351. 
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Taking  of  new  lease  from  rever- 
sioner. 

3:436;   8:419. 

Possession    of   subtenants   must 
be    surrendered. 
4 :  418. 

Proof  required  to  establish  par- 
tial surrender. 
4:418. 

Particular  cases  illustrating  what 
constitutes  surrendei'. 

3:436;  4:418;  5:443;  6:465; 
7:418;  8:419;  10:370;  11:324; 
12:299. 

3.    Acceptance, 

To  complete  a  surrender  there 
must  be  an  acceptance  by  the  les- 
sor. 

4:418;  5:443. 

What  constitutes  a  sufficient  ac- 
ceptance. 
.       4:418;   9:398;    10:370. 

Reletting  of  premises  as  an  ac- 
ceptance. 
10:370. 

Lessor  may  refuse  to  accept 
wrongful  surrender.  • 

7:418. 

Acceptance  terminates  liability 
for  rent. 

2:351;  4:418. 

A   lessor  accepting  a   surrender 
waives   technical   requirements. 
4:418. 

Acceptance  of  surrender  termi- 
nates relation  of  landlord  and  ten- 
ant. 

5:443. 

4.    By  operation  of  law. 

As  to  what  acts  constitute  a  sur- 
render of  the  lease  by  operation  of 
law. 

3:436;  4:419;  5:444;  6:645; 
7:419;  8:419;  9:398;  10:371; 
11:325. 

Reletting  of  premises  by  lessor 
after  abandonment  or  surrender — 


Effect  as  a  surrender  by  operation 
of  law. 

7:419;  8:419;  9:398;  10:371. 

When  alteration  and  repairs  by 
lessor  after  abandonment  consti- 
tute a  surrender  by  operation  of 
law. 

9:398. 

d.    Forfeiture  of  tenant's  eatate- 

1.    In  general. 

Forfeiture  not  favored. 
1:551;  5:437. 

Forfeiture    for    non-payment    of 
water  bills. 
3:432. 

Forfeiture     by     commission     of 
waste. 
3:432. 

Violation  of  condition  against  as- 
signment   or    subletting. 
5:437;   11:321. 

Failure   of  lessee  to  perform  a 
part   of    the    consideration. 
11:345. 

Illegal  use  of  premises. 
11:321. 

By  allowing  premises  to  be  va- 
cant. 

11:321. 

Breach  of  covenant  not  to  trans- 
fer the  lease. 
11:345. 

No  forfeiture  for  breach  of  im- 
plied  covenant. 
6:458. 

A  trivial  breach  of  covenant  does 
not  authorize  forfeiture. 
5:437;  6:458. 

Forfeiture  cannot  be  enforced  as 
to  portion  of  premises. 
7:413. 

Notice   of  forfeiture   by  one  of 
several  lessors. 
9:409. 

Amount    credited    to    lessee    on 
reletting  to  another. 
11:321. 
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Construction    of   particular    pro- 
vision as  to  forfeiture  of  a  lease 
of  a  factory  for  failure  of  lessor 
to  provide  power. 
11:346. 

EfFect  of  declaring  a  forfeiture. 
11:321. 

Mode     of     enforcing     forfeiture 
where  lease  contains  no  clause  of 
re-entry. 
2:358. 

Wlien    equity   will   relieve   from 
forefelture. 

3:283;     8:414;   10:365;  11:821; 
12:296. 

2.    By  disclaimer  of  title  or  cot^ 

veyance. 

Forfeiture  by  disclaimer  at  com- 
mon   law — History    and    statement 
of  the  doctrine. 
1:272. 

Forfeiture      by      disclaimer      in 
United    States— Conflicting   author- 
ities compiled   and   discussed. 
1:273.  274. 

Forfeiture   by   tenant   convesrlng 
leased  premises  In  fee  simple. 
3:432. 

Tenant    cannot    set    up    adverse 
holding  without  full  notice  of  his 
disclaimer. 
4:413. 

3.    Nofirpayment  of  rent. 

Breach  of  covenant  to  pay  rent 
does  not  work  forfeiture,  unless  It 
be  so  provided. 
2:350. 

Time  must  be  the  essence  of  the 
contract. 
4:413. 

Lessee    cannot    terminate    lease 
for   his   own    benefit   by   non-pay- 
ment of  rent. 
10:646. 

Landlord  must  give  notice  of  for- 
feiture. 
2:350. 


Necessity  of  notice  or  demand  In 
order  to  enforce  forfeiture  for  non- 
pajrment  of  rent. 

3:432;     4:413;  10:365;   11:321; 
12:314. 


4.    Who  may  enforce. 

Only   the   lessor   can   enforce   a 
forfeiture. 
4:413. 

Persons    succeeding    to    Interest 
of  lessor. 
7:413. 

Right  of  subsequent  grantee. 
10:365. 


6.    Waiver. 

Landlord  may  waive  his  right  to 
enforce  a  forfeiture. 
1:551. 

Estoppel  to  enforce  forfeiture  for 
one    breach    does    not    extend    to 
subsequent  breaches. 
7:413. 

Waiver   of   forfeiture   by   subse- 
quent acceptance  of  rent. 

2:350;     3:432;     4:413;     5:437; 
7:413;    8:414;    12:296,   314. 

Waiver    of    forfeiture    for    non> 
payment  of  rent  In  advance  by  ac- 
ceptance of  part  payment. 
4:413. 

Forfeiture    for    non-payment    of 
rent — Not  waived  by  previous  sum- 
mary   proceedings    for    possession 
which  are  standing  on  appeal. 
6:458. 

Waiver    by    Indulgence,    acquies- 
cence or  delay. 
3:432;    7:413. 

Waiver  of  forfeiture  for  breach 
of  covenant  to  repair. 
11:321;  12:314. 

Conveying    the    premises    "sub- 
ject to  a  lease." 
11:321. 
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VII.     WRONGFUL    EVICTION    OF 
TENANT. 

a.     In  general. 

What  constitutes  an  eviction. 
9:400. 

Interference    must    clearly    indi- 
cate   intention   that    tenant    shall 
not  continue  to  hold  the  premises. 
2:348. 

EiVidence  admissible  on  question 
of  eviction. 
7:421. 

! 

Appropriation  of  leased  premises 
for  public  use  as  an  eviction. 
2:349. 

Eviction  by  destruction  of  build- 
ings— Remedy  of  lessee. 
12:298. 

Eviction  from  part  of  premises 

— Apportionment  of  rent. 

4:420,      421;       7:420;       9:402; 
11:322. 

Right  of  tenant  surrendering  por- 
session  to  third  person  to  sue  for 
eviction. 
8:421. 

Interruption  of  lessee  who  has 
acquired  rights  by  part  perform- 
ance of  an  unacknowledged  lease 
— Right  to  sue  for  wrongful  evic- 
tion. 

10:389. 

Relief   of   tenant   from    liability 
for  rent. 
4:420. 

Remedies  of  lessee. 

11:322. 

• 

Wrongful  eviction  under  a  writ 
— Both  landlord  and  officer  liable. 

9:401. 

b*    Acta    held    to   constitute. 

Acts  of  landlord  rendering  prem- 
ises unsafe  and  uninhabitable. 
5:446. 

Denying  tenant  use  of  appurte- 
nances included  in  the  letting. 
2:348. 


Destruction  of  buildings  by  les- 
sor in  lieu  of  repairing  them  ac- 
cording to  municipal  ordinance. 
7:421. 

Premises  becoming  uninhabitable 
through  fault  of  landlord. 

4:420;    8:421;    11:322;    12:297. 

Lessor  obtaining  possession  un- 
der terms  of  lease  through  false 
representation. 
8:421. 

Reletting  by  landlord  of  part  of 
premises  to  a  third  person. 
9:400. 

Acts   of   lessor  interfering   with 
easements    incident    to      property 
abutting  on  a  street. 
3:437. 

Leasing  of  adjacent  property  by 
landlord    to    disreputable    persons. 
3:437. 

Failure   to  put  an  end  to  lewd 
practices    on    other    parts    of    the 
premise. 
11:322. 

.  Removal  of  lateral  support. 
3:437. 

Lease    of    premises    to    another 
who  takes  possession  of  a  material 
part  thereof. 
4:420. 

Failure  of  lessor  to  furnish  heat. 
5:445. 

Tenant  of  a  room — Denial  of  ac- 
cess as  an  eviction. 
5:445. 

Obtaining     possession      through 
threats  or  wrongful  suits. 
5:445;  6:466. 

Conveyance  by  lessor  of  an  oil 
lease   without   reservation    of   les- 
see's rights. 
6:46€. 

Removal  of  building  to  another 
part  of  the  lot  upon  which  it  is 
situated. 
6:466. 
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Lessor  permitting  third  person  to 
construct  an  encroaching  walL 
6:466. 

Placing  a  "To  let"  sign  on  the 
premises  and  commencing  proceed- 
ings to  collect  rent. 
6:466. 

Forcible    eviction    by    lessor    of 
one  having  right  to  retain  posses- 
sion because  of  tender  of  payment 
of  Judgment  and  costs 
6:466. 


€•    Acts   held    not   to   conatituta. 

Condemnation  for  public  use'  of 
a  portion  of  the  premises. 

3:437;    4:421;    7:420;    8:420. 

Entry  with  consent  of  the  ten- 
ant for  the  purpose  of  rebuilding. 
2:348. 

Wrongful  bringing  of  ejectment 
through  mistake. 
7:421. 

Entry  upon  farm  lands  to  re- 
move weeds  and  plant  another 
crop. 

9:400. 

Act    of    third    person    rendering 
premises  uninhabitable. 
3:437. 

Closing  of  a  hotel,  not  an  evic- 
tion  of  lessee  of  cigar  and  news 
room  therein. 
3:437. 

Subsequent   acts   of   public    ren- 
dering   intended    use    of   premises 
unlawful. 
4:420. 

Acts  of  adjoining  tenant  of  les- 
sor rendering  use  of  premises  Ira 
practicable. 
5:446. 

Failure  of  landlord  to  repair. 
4:420;   11:322. 

Acts  performed  under  municipal 
direction. 
6:466. 


Notice  by  lessor  to  one  supply- 
ing building  materials  to  lessee 
that  the  lessor  would  not  pay  for 
them. 

12:297. 

Entry    through   strategy   by   les- 
sor having  right  to  enter. 
11:322. 

Particular  repairs  of  a  theatre 
held  not  to  constitute  an  evic- 
tion. 

9:400. 

Entry  of  lessor  to  make  repairs, 
necessitated  by  fire. 
5:445. 

d.  Measure   of   damagea. 

Measure  of  damages  for  wrong- 
ful eviction. 

2:348:     5:445;     7:421;     9:401; 
11:322;    12:297. 

Eviction  of  tenant  having  grow- 
ing crop — ^Measure  of  damages. 
5:446. 

Measure  of  damages  for  eviction 
of  tenant  of  a  room. 
6:445. 

VIII.     FARMING    ON    THE 
SHARES. 

Title  to  crops.    See  Crops»  II,  g. 

Abandonment  by  lessee. 
4:424;   11:326. 

EfFect  of  assignment  of  lease  by 
lessee. 
4:424. 

Effect  of  subletting  by  lessee. 
6:467. 

Contract  to  farm  on  the  shares 
not  a  partnership. 
8:422. 

When   contract   to  farm   on   the 
shares  will  be  treated  as  a  lease. 
9:403;   10:377;   11:326. 

Delivery    of   crop    to   landlord — 
Tenant  can  not  be  relieved  from 
on  account  of  trouble  and  expense. 
4:424. 
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Right  to  sell  or  mortgage  crop 
before  division. 

4:424;  5:446;  7:423. 

Action  for  division  of  crop — ^At 
what  time  it  may  be  maintained. 
3:440. 

Wrongful  eviction  by  landlord — 
Effect  upon  his  right  in  the  crops. 
11:326. 

Right  of  tenant  to  remove  ma- 
nure. 

12:300. 

Measure   of   damages   to   breach 
of  agreement  to  farm  land  on  the 
shares. 
5:446. 

Iowa     statute     construed — ^Rlght 
of  tenant  to  use  land  as  pasture. 
2:354. 

IX.     LANDLORD'S     LIEN. 

a*     In  general. 

No  common   law  right  to  land- 
lord's lien. 
5:447. 

A  landlord's  lien  upon  crops 
does  not  give  him  title  thereto  bo 
that  he  can  maintain  trover  for 
conversion  against  a  purchaser  of 
the  crops. 
1:275-276. 

Attaches  to  crops  raised  by  sub> 
tenant. 
1:549. 

May  be  surrendered  upon  a  con- 
sideration. 
1:549. 

No  lien  exists  where  rent  has  to 
be  paid  In  a  specified  quantity  of 
grain. 
2:352. 

Personal    property    of   wife   not 
subject  to  lien  where  the  lease  is 
signed  by  the  husband  alone. 
2:352. 

Lease   of   dwelling   and   an   ad- 
joining   farm — ^Right    Of    lien    on 
crops  of  farm  for  entire  rent. 
7:424. 


Agreement   by    lessee    to   apply 
rents    to    making    Improvements — 
Rights  of  persons  making  to  the 
benefit  of  the  landlord's  lien. 
7:424. 

Permitting     lessee    to    (remove 
property  subject  to  the  lien. 
7:424. 

Right  of  landlord  to  injunction 
to  prevent  tenant's  removal  off 
property. 

8:423;    10:373. 

Liability  of  one  assisting  In  plac- 
ing  crops   beyond   reach   of  land- 
lord's Hen. 
4:426. 

Complaint    by    holder    of    land- 
lord's lien  charging  conversion  of 
crops    must    show    impairment    of 
the  Hen. 
9:404. 

Validity  of  stipulation   In   lease 
giving   lien   on    future  crops   and 
property  not  in  being. 
9:405. 

Enforcement  of  lien  against  re- 
ceiver of  lessee. 
7:424. 

Alignment  of  claim  for  rent 
4:425;    11:328. 

Assignment  of  lien. 

1:549;     4:425;     8:423;     9:404; 
11:328. 

Effect  of  mortgage  given  to  se- 
cure payment  of  rent  note. 
3:433. 

Lien    extends   to   crops   of   sub- 
tenant. 
8:433. 

Application   of   lien    statute   to 
contract  to  mine  coal. 
4:425. 

Right    of    landlord    to    enforce 
lien   by    recovering   possession    of 
property. 
5:447. 

Right  of   mortgagee  to   enforce 
Hen  as  landlord. 
6:468. 
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Rights  of  assignee  of  Insolvent 
tenant  against  landlord's  Hen. 
6:468. 

Lien  on  crops  raised  under  oral 
lease  for  more  than  a  year. 
6:468. 

Construction    of    particular    con- 
tracts. 

4:425;   5:447;   6:468. 

Agricultural    lien     for    advance- 
ments— Statutes   construed. 

2:352;     5:449;     6:470;     7:426; 
8:425;  9:406;  10:373; 

11:328;    12:301. 

Agricultural  lien  created  by  a 
mortgagor  in  possession,  though 
improperly  registered,  is  good  as 
between  the  llenee  and  the  mort- 
gagor. 
3:460. 

Miscellaneous  statutes  construed. 
2:352;     3:433;     4:425;     5:447; 
6:468;    7:424;    8:423;    9:404; 
10:373;   11:328;   12:301. 


b.     Priority. 

Priority    over    subsequent   mort- 
gage. 

7:424. 

Priority  not  affected  by  appoint- 
ment of  receiver  for  lessee. 
8:423. 

Trust  deed  executed  on  crops  by 
vendee  in  possession  to  a  third 
person — He  can  not  create  su- 
perior landlord's  lien  by  surrender- 
ing contract  of  purchase  and  agree- 
ing to  pay  rent. 
2:352. 

Mortgage   given    prior    to   com- 
mencement of  the  term. 
9:404. 

Mortgage  given  on   chattels  for 
purchase  money. 
10:373. 

Priority  of  landlord's  lien  over 
chattel  mortgage. 
4:425. 


When  lien  is  subject  to  an  older 
judgment. 
4:425. 

Subject  to  recorded  liens. 
5:447. 

Filing  of  claim  against  deceased 
tenant  does  not  affect  priority. 
5:447. 

Priority  over  tenant's  claim  of 
exemption. 

6:468;    11:328. 

c.  Vendee   or  mortgagee  of  crops. 

Liability  of  vendee  or  mortgagee 
of  crops  upon  which  a  landlord 
has  a  lien. 

1:549;  2:352;  4:426;  5:448; 
6:469;  7:425;  9:404;  10:373; 
12:301. 

Lien   not   enforceable  against   a 
non-resident  purchaser  after  crops 
are  out  of  the  state. 
6:469. 

Knowledge  by  a  vendee  of  crops 
that  his  vendor  is  a  tenant  puts 
him  upon  inquiry  as  to  the  land- 
lord's lien. 
7:425. 

Sale  of  property,  subject  to  lien 
— ^When  purchaser  takes  good  title. 
3:433. 

d.  Loss  or  waiver  of. 

Taking  of  notes  not  a  waiver. 
2:352. 

Acceptance  of  mortgage  for  rent. 
6:468. 

Waived  by  taking  deed  of  trust 
of  the  crops  as  additional  security. 
2:352. 

Taking  mortgage  note  for  the 
debt. 

4:425. 

Consent  to  tenant's  disposal  of 
crop. 

9:404;   11:329. 

Neglect   of  landlord   to   exhaust 
other  property. 
9:404. 
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Action  for  rent  with  attachment. 
8:424. 

Landlord     authorizing     sale     of 
property  subject  to  his  lien. 
8:424. 

Forfeiture  of  lien  by  attempt  to 
extend  it  to  other  indebtedness. 
10:374. 

Acquiescence  of  lessor's  agent  in 
sale  of  property. 
10:374. 

Agreement    waiving   priority    of 
lien  in  favor  of  a  mortgage — ^Right 
of   subsequent   assignee   of    mort- 
gage to  claim  benefit  of. 
10:374. 

When  division  of  crops  does  not 
divest  lien. 
3:433. 

Loss   of   lien   by   conveyance   of 
land. 

3:433. 

Delay  in  enforcing  lien. 
6:447. 

Permitting  third  person  to  take 
possession    of    crop    under   repre- 
sentation that  the  rent  is  secure. 
11:329. 


X.  SUBTENANTS. 

Subtenant  charged  with  notice 
of  tenant's  lease  and  bound  by  its 
terms. 

4:42»;    6:483. 

Rights  of  sublessee  holding  un- 
der one  whose  lease  prohibits  sub- 
leasing. 
5:460. 

Subtenant  continuing  in  posses- 
sion after  abandonment  of  premis- 
es  by    lessee — Liability    of   lessee 
for    rent. 
8:440. 

Right    of   lessee    continuing   In 
possession  after  expiration  of  lease 
to  recover  rent  from  his  subtenant. 
10:384. 


Bight  of  lessor  to  recover  reiit 
from  subtenant  after  acceptance  of 
surrender  from  the  lessee. 
10:384. 


LATERAL  SUPPORT. 

See  Easements,  III,  b. 


LAW  OF  PLACE. 

See   Conflict  of  Laws. 


LEASES. 

See  Landlord  and  Tenant,  IV. 


LEGACIES. 


As  a  charge  on  land.     See  .Wills, 
VI,  d. 


LEGAL  HOLIDAYS. 

See  Holidays. 


LICENSES  AFFECTING 
REAL  PROPERTY. 


I.  Nature,  creation  and  bights. 

a.  In  general. 

b.  Grant  by  municipality. 

c.  Title  of  licensee. 

II.  Assignment  of  license. 

III.  Revocation  of  license. 

a.  In  general. 

b.  Parol    license. 

c.  Sale   or   conveyance   of   prop* 

erty. 


I.     NATURE,   CREATION    AND 
RIGHTS. 

a-     In  general. 

License   defined. 
3:445. 


388 


LICENSES  AFFBCTINa  REAL  PROPERTY,  I,  b— II. 


Distinction   between  license  and 
easement 

4:439;    8:443. 


lease    and 


Distinction    between 
license. 

4:430;  9:424. 

Who  is  a  licensee. 
11:350. 


Authority  of  agent  of  owner  to 
create  license. 
6:484. 

License  granted  by  husband  af- 
fecting wife's  land. 
11:350. 

A    license   must   be    eBtablished 
by  proof. 
4:439. 

Occupancy   under   contract,   void 
as  against  public  policy  does  not 
create. 
4:^39. 

Permission   to   travel   over   land 
because  of  Impassableness  of  high- 
way, creates  only  a  license. 
1:510. 

License  conferred  by  parol  sale 
of  growing  trees  to  be  cut  and  re- 
moved. 

1:283;    6:485. 

License  to  draw  water  from  land 
by  wooden  pipes — ^Right  of  licensee 
to    continue    license   by    replacing 
decayed  pipes. 
10:390. 

Certificate  of  corporation,  or- 
ganized to  build  and  operate  a 
summer  hotel,  granting  to  an  ad- 
joining owner  privileges  of  the 
ground  and  lake  and  the  free  use 
of  water,  held  to  be  a  mere  license. 
12:44. 

Particular   instruments   illustrat- 
ing wliat  constitutes  a  license. 
9:424. 

Particular  license  held  to  be  per- 
sonal. 

12:318. 


b.    Grant    by    municipality. 

License   to   use   a   public   street 
may  be  Inferred  from  acquiescence. 

2:182. 

License   to   construct   drains   or 
lay  pipe  along  highway. 
4:439. 

License  by  city  to  set  poles  in 
streets — Revocation. 
9:426. 

Permission    to    erect    awning — 
Revocation. 
7:440. 

License  to  construct  drain  across 
street — ^Revocation. 
7:440. 

c.  Title  of  licensee. 

Interest   in  land   created   by   li- 
cense. 
1:283. 

Title    passes    under    a    license, 
only  to  the  extent  ft  is  executed  or 
enjoyed. 
2:182. 

Rights  of  devisee  In  possession 
under  parol  license  during  the  life 
of  the  testator. 
3:702. 

License  to  cut  and  remove  tim- 
ber— Title   of   licensee  as  against 
trespasser. 
5:466. 

Injunction  will  lie  against  li- 
censee making  an  unauthorized 
use. 

7:440. 

11.    ASSIGNMENT    OF    LICENSE. 

Assignment   of   license— Adverse 
holding  of  transferee. 
4:440. 

-Parol   license  to  enter  and  cat 
timber,  not  assignable. 
1:283. 

License  to  erect  building  not  as* 
signable. 
6:484. 
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License  to  remove  buildings  and 
fixtures  is  personal. 
2:182. 

Licensee  may  acquire  assignable 
rights    under    an    irrevocable    li- 
cense. 
8:441. 

A     revocable     license     to     take 
gravel  and  water  is  not  assignable. 
7:440. 

A  parol  license  for  drainage  of 
land,  without  consideration,  is  not 
assignable. 

12:318. 

« 

III.     REVOCATION    OF   LICENSE. 

a.     In  general 

A  grant  of  an  interest,  coupled 
with  the  license,  may  render  it  ir- 
revocable. 

5:465;   9:425. 

Revocation  by  death  of  parties. 
6:484,  485;    7:440;    8:44L 

Revocation  of  license  to  cut  and 
remove  growing  trees. 

6:933;     7:831;     8:851;     9:823, 
824. 

Presumption  of  revocation  from 
non-user. 
4:439. 

License  affecting  lands  held  by 
entireties— Effect  of  a  Judicial  re- 
voking of  license  as  to  husband. 
10:491. 


License  to  use  strip  of  land  as  a 
private  road  is  revocable. 
7:440. 

Action  by  licensee  for  interfer- 
ing with  ditch— When  recovery  of 
damages  will  operate  as  a  revoca- 
tion. 

10:391. 

License  to  use  stairway — ^Recova- 
tion  by  change  in  the  walls  of  the 
building. 
10:391. 

One  whose  license  to  conduct  a 
vaudeville  has  been  revoked  on  ac- 
count of  his  willful  breach  of  its 


terms  can  not  recover  the  coudid- 
eration. 
10:891. 

Verbal  grant  of  right  of  way. 
12:319. 

Right  to  revoke  license  to  con- 
struct a  railroad  upon  the  lands 
of  the  licensor. 

3:234,  237;   11:35L  . 

Revocation  of  license  permit- 
ting railroad  company  to  construct 
its  road  on  land  pending  its  per^ 
formance  of  a  conditional  contract 
for  a  conveyance  thereof. 

•   12:594. 

License  of  real  estate  for  a  par- 
ticular   use — Forfeiture    by    incon- 
sistent use. 
6:485. 

Illinois  statute — License  to  con- 
struct drain,  remaining  unrevoked 
for  one  year. 
7:440. 

Rights  of  licensee  on  revocation. 
11:351. 

Right  of  licensee  to  remove  im- 
provements upon  revocation  of  the 
license. 

5:465;   10:391. 

Municipal  grant  of  right  to  use 
public  street. 
1:283. 

Revocation  by  permitting  struc- 
tures to  decay. 
1:283. 


Waiver  of  right  to  revoke  by  de- 
lay. 

12:594. 

b.  Parol  license. 

Executed    parol    license   not   re- 
vocable. 

1:283;   5:423. 

Before  expenditure  of  money  in 
reliance  thereon  a  parol  license  is 
revocable. 
6:485. 

Some    authorities    hold    that    « 
mere  parol  license  is  revocable  at 
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the  will  of  the  licensor,  regardless 

of  the  expenditures  of  the  licensee. 

2:182;     3:445;     5:465;     6:485; 

7:440;  9:425;         10:390; 

11:351. 

Other    authorities    hold    that   a 
parol   license  can   not  be   revoked 
after  the  expenditure  of  money  in 
rellanoe  thereon  where  such  revo- 
cation would  operate  as  a  fraud. 
1:279,      280;      2:182;       3:445; 
4:439;    6:485;    7:440;    8:441; 
9:425;        10:390;         11:351; 
12:319. 

To  authorize  an  estoppel  against 
a  revocation.  It  must  appear  that 
damages  to  the  licensee  of  revoca- 
tion would  be  both  considerable 
and  Inevitable. 
3:445. 

Revocation    of   parol    license    in 
premises  from  the  shore  owner. 
11:351. 

# 

Parol    license    to    cut    timber — 
When  not  revocable. 
11:654. 

Revoked  by  failure  to  act  upon. 
1:283. 

Parol  license  to  mine  on  land. 
2:182. 

Parol   license   to   enter  and   cut 
timber. 
1:283. 

0*  Sale  or  conveyance  of  property. 

Sale  and  conveyance  of  land  by 
licensor,  operates  as  a  revocation. 
3:234. 

Sale  of  his  rights  by  licensee  as 
a  revocation. 
6:485. 

Sale  of  land  is  a  revocation  of 
license  to  cut  timber  thereon. 
2:182;    11:351. 

When  sale  and  convejrance  of 
property  by  licensor  amounts  to  a 
revocation. 

1:280;   4:439;   6:484;  8:44L 


LIENS. 


I.    In  genebal. 

II.  EQUrrABLE    LIENS. 

a.  Persons  held  entitled  to. 

b.  Persons  held  not  entitled  to. 

III.  Lis  PENDENS. 

a.  In  general. 

b.  What  constitutes. 

c.  Effect. 

IV.  Statutoby  liens. 

a.  In  general. 

b.  Power  of  legislature. 

c.  Attorney's  Hens. 

d.  Attachment  Hens. 

1.  In  general. 

2.  Levy  and  return  of  attach- 

ment. 

V.  Mabshalling      sbgubities 

TWEEN  lien  HOLDEB8. 

VI.  Pbiobity  op  liens. 


Assumption     of     Hens.     See  Mort- 
gages, VI. 

Attorney's  Hen.     See  Real  Actions, 
VI. 

Judgments.     See  Judgments,  III. 

Landlord's  Hen.    See  Landlord  and 
Tenant,  IX. 

Redemption   from  Hens.     See   Re- 
demption. 

Vendee's    Hen.     See   Vendor    and 
Vendee,  VI,  d,  2. 

Vendor's     Hen.     See     Vendor    and 
Vendee,  VII. 


I.     IN    GENERAL. 

Creation  of  Hen  by  agreement. 
12:324. 

Creation  of  equitable  Uen  against 
a  married  woman. 
1:552. 

The  proceeds  of  land  are  not  to 
be  so  applied  as  to  destroy  a  Hen 
without  its  payment. 
2:371. 

The   creator  of  a  Hen   on   land 
can  not  affect  Its  enforcement  by 
subsequently  creating  a  contingent 
remainder. 
7:451. 

Creation   of  Hen   by    agreement 
upon  property  to  be  acquired. 
6:497. 
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Lien  for  money  paid  for  invalid 
assignment  of  bid  on  land. 
11:359. 

Creation  of  lien  against  interest 
of  vendee  in  land. 
11:359. 

Water  charges  as  a  lien  on  land. 
11:368;    12:324. 

Creation  of  lien  by  charging  land 
with  one's  support. 
8:450;    9:432. 

When     equity     will     keep     Hen 
alive. 

1:555;   2:372. 

Lien  claims  attaching  to  a  ven- 
dee's interest  extent  to  the  entire 
estate  upon  completion  of  contract. 
3:454. 

Statutory  method  for  a  foreclos- 
ure of  a  lien  is  exclusive. 
2:376. 

Action   to   establish   lien — Plead- 
ing and  practice. 
11:360;   12:327. 

II-     EQUITABLE    LIENS. 

a.     Persons    held    entitled    to. 

One     advancing     the     purchase 
price  of  land. 
3:454;  4:458. 

Holder  of  debt  secured  by  void 
mortgage  of  an  administrator. 
4:458. 

Son  advancing  money  to  father 
to   erect   building. 
1:552. 

Husband    advancing     money    to 
improve  his  wife's  land. 
1:552. 

Assignee     of     purchase     money 
notes  given  by  a  married  woman 
vendee,  upon    her    repudiation    of 
the  contract. 
3:454. 

Mortgagee,     as     against     lands 
omitted  from  the  mortgage  by  mis- 
take of  the  scrivener. 
3:454. 


Cestui   que   trust,   against   lands 
conveyed  to  a  trustee  proceeds  of 
which  are  to  be  invested   for  his 
benefit 
4:468. 

A  wife  advancing  money  to  her 
husband  to  improve  his  real  estate. 
4:458. 

Grantor  conveying  land   in   con- 
sideration of  the  rendition  of  ser- 
vices— Lien  for  damages  caused  by 
grantee's  failure  to  perform. 
5:472. 

One    to    whom    a    purchaser   of 
4and  delivers  his  title  deed  as  col- 
lateral   security    for     money     fur- 
nished to  make  improvemenjis. 
6:493. 

One  of  two  assignees  of  a  min- 
ing lease  who   does  all   the  work 
required  of  both. 
7:447. 

A  co-tenant  advancing  money  to 
pay  taxes  and  water  rents. 
7:447. 

One    performing    services    under 
an  agreement  that  property  is  to 
be  devised  to  him. 
8:448. 

An  executor  with  whom  a  dev- 
isee or  legatee  agrees  that  his  in- 
terest shall  stand  as  collateral  se- 
curity for  an  obligation  of  the 
estate. 
9:432. 

Attorney   successfully    waging   a 
suit  under  an  agreement  that  he 
is   to   have   a   mortgage   on-  lands 
involved  to  secure  his  fee. 
9:431. 

Provision  in  will  charging  land 
with   payment  of  debts. 
11:358. 

Particular  cases. 
3:454. 

b.      Persons    held    not   entitled   to. 

A      lessee,      for      improvements 
which  he  may  remove. 
7:447. 

Administrator   advancing   money 
to  pay  the  unpaid  purchase  price 
of  land. 
1:552. 
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Delivery  of  title  deeds  by  debtor 
to  his  creditor  does  not  create,  In 
Georgia. 
2:371. 

One  making  Improvements  upon 
lands   of     the  testator     under   an 
agreement   that   they    were   to   be 
devised  to  him. 
4:458. 

A  stipulation  In  a  mortgage  that 
proceeds  from  the  sale  of  other 
land  should  be  applied  to  payment 
of  the  debt  does  not  create  an 
equitable  lien. 
7:447. 

An    agreement    by    debtor    that 
the  proceeds  of  the  sale  of  certain 
property   shall   be   devoted   to   the 
payment  of  the  debt. 
9:432. 

Wife   furnishing    money    to    her 
husband    for    his    support    under 
promise  that  it  is  to  be  a  lien  on 
land  devised  to  him  for  his  life. 
9 :  432. 

A   master   commissioner   making 
a  loan  under  an  order  of  court  and 
taking  an  indorsed   note  therefor. 
4:458. 

Particular   cases. 
6:493;   9:432. 

III.      LIS   PENDENS, 
a.     In  general. 

Doctrine  of,  not  favored. 
1:553. 

Constitutionality   of   lis   pendens 
statutes. 
5:473. 

Lis  pendens,  defined. 
8:451. 

Elements  necessary  to  constitute 
a  lis  pendens. 
3:455;    7:449. 

Cancelled    lis    pendens,    not    no- 
tice. 

1:563. 

Statutory  method  of  lis  pendens 
Is  exclusive. 
6:495. 


Failure  to  comply  with  lis  pen- 
dens    statute     does  .  not     enlarge 
rights  of  one  not  a  bona  fide  pur^ 
chaser. 
5:474. 

Loss  of  Us  pendens  by  delay  or 
failure  to  prosecute  suit. 

2:362;     5:473;     7:449;     8:451; 
11:356;    12:323. 

Effect   of   abandonment    or   dis- 
missal of  action. 
4:453;   11:356. 

Effect    of    amendments    to     the 
pleadings. 

4:454;  3:455. 

Effect   of   transfer   of   action   to 
another  county. 
3:455. 

Miscellaneous    statutes    concern-i 
ing  lis  pendens  construed. 

3:455;     5:473;     6:495;     7:450; 
8:451;         9:434;  11:356; 

12:323. 


b.     What  constitutes. 

When   pleadings   take   the   place 
of  formal  notice. 
1:553. 

As  to   how   far  lis  pendens  can 
constitute     constructive    notice   of 
suit  in  another  county. 
2:359-361. 

Federal  Court  proceedings  as  Us 
pendens. 
4:456. 

Lis  pendens  not  authorized  In  an 
action  for  an  accounting. 
7:449. 

Lis  pendens  statute  held  to  ap- 
ply to  action  to  enforce  vendor's 
lien. 

6:495. 

Action    to    subject   lands    to    a 
trust,  as  a  lis  pendens.    . 
10:399. 

Petition  to  sell  real  estate  of  de- 
cedent as  a  lis  pendens. 
7:450;   11:357. 
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Cross  bill  by  wife  in  divorce  pro- !     Notice   through   Us  pendens   ap- 
ceeding   asking   for  alimony   as  a   piles  only   to  persons  taking  con- 


Us  pendens. 
7:449. 

Supplemental    bill    by    complain- 
ant  after    his   conveyance   of   the 
land  in  controversy. 
7 :  449. 

No   lis   pendens   notice   required 
of  chancery  suit  to  enforce  record- 
ed judgments  or  conveyances. 
6:496. 

Filing  of  mechanic's  Hen  as  no- 
tice. 

3:455. 

Bill  in  equity  by  assignee  of 
bond  for  title — Elfect  of  as  lis  pen- 
dens. 

4:453. 

Divorce  proceeding,  asking  that 
Judgment  for  alimony  be  made  a 
special  lien. 
1:553. 

Purchaser  of  land  which  wife  is 
seeking  to  have   set  apart  to  her 
in  a  divorce  proceeding. 
1:553. 

Purchaser    buying    with    notice 
that  land  is  involved  in  litigation. 
1:553;  2:362. 


c.     Effect. 

As  to  what  a  Us  pendens  is  no- 
tice of. 
4:454. 

Extent    to     which    lis    pendens 
binds  subsequent  purchaser. 

4:455;    5:474;    11:357;    12:323. 

Lis    pendens   statute     does     not 
change  effect  of  actual  notice. 
7:449. 

One  taking  lease  takes  subject  to 
the  lis  pendens. 
3:455. 

Effect  of  Us  pendens  in  foreclos- 
ure proceedings. 
8:451;    12:82S. 


veyance  from  parties  to  the  suit. 
6:495;   10:399. 

Lis  pendens  as  notice  of  rights 
of  third  parties  mentioned  in  com- 
plainant's bill. 
7:449. 

Lis  pendens  not  notice  to  third 
party  of  lands  not  mentioned  In  a 
complaint  but  included  in  the  de- 
cree. 

4:453. 

Ills    pendens    does    not    protect 
claims  not  mentioned  In  the  plead- 
ings or  Judjgment,  or  the  rights  of 
persons  not  parties. 
7:450;   9:434. 

Lis  pendens  statute  held  not  to 
apply    to   attaching    or    judgment 
creditors. 
9:434. 

Lis    pendens    statute    applies    to 
action    to    contest    the    right    to 
maintain  and  operate  a  street  rail- 
road on  a  street. 
9:434. 

Lis  pendens  continues  until  the 
flnal  termination  of  the  cause  on 
appeal,  including  review  on  rehear- 
ing. 

8:451,   452;    11:357. 

Effect  of  lis  pendens  as  against 
prior  holder  of  unrecorded  deed. 
7:449;  8:451;   10:400;  11:357. 

Lis  pendens  can  not  affect  inter- 
est acquired  before  commencement 
of  a  suit. 

7:449;    12:324. 

Purchaser  of  lands  from  heirs 
of  estate  being  administered  as  in- 
testate— Effect  of  suit  in  foreign 
state  to  establish  a  will  devising 
them. 

12:323. 

Rights  of  prior  vendee  under  ex- 
ecutory  contract  of  purchase   giv- 
ing him  right  to  possession. 
12:597. 

IV.     STATUTORY  LIENS. 

a.     In  general. 

Lien  of  collector's  bond. 
2:375. 
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Statutory  lien  of  an  official  bond 
does  not  attach  to  land  to  which 
one  holds  merely  a  naked  title. 
3 : 460. 

b.     Power  of  iegisiature. 

The  legislature  may  make  liens 
for  drainage  assessments  superior 
to  existing  incumbrances. 
2 -.375. 

Constitutionality   of  statute   pro- 
viding for  lien  for  seed  grain  fur- 
nished by  county  and  fixing  prior- 
ity thereof. 
3:446-449. 

Power  of  the  state  to  destroy 
liens. 

8:453. 

0.     Attorney's  liens. 

The  common  law  does  not  give 
an  attorney  any  lien  upon  land 
forming  the  subject-matter  of  Htl- 
gation. 

2:371;   10:392. 

Attorney's  lien  upon  real  estate 
attached  in  divorce  proceedings. 
5:472. 

Lien  of  administrator's  attorney 
subject  to  mortgage  of  land  of  de- 
cedent. 
7:446. 

Attorney's  lien  upon  property  in 
hands  of  adverse  party — Necessity 
of  notice. 
4:457. 

Allotment  of  land  in  partition — 
Right  to  lien  for  attorney's  fee. 
7:451. 

Rule  in  Alabama. 
3:460. 

Georgia    statute    construed — ^En- 
forcement of  attornejr'B  lien. 
8:453. 

Kentucky  statute  construed. 
9:431. 

Iowa  statute  construed — No  Hen 
given    an   attorney   on   real   estate 
involved   In   litigation. 
10:392. 


Statutes  construed. 
11:352;  12:320. 

d.     Attachment  liens. 


1.    In  general. 

Property  subject  to.  See  Execution 
Sales,  I,  2. 

Statute    must    be    strictly    com- 
plied with. 

4:457;    5:471. 

Waiver  of  right  of  attachment. 
5:471. 

Effect  of  mathematical  error  in 
computing  amount. 
4:457. 

Preference    given    an     attaching 
resident   creditor  over   foreign   as- 
signee. 
4:457. 

Attachment        liens         acquired 
against  grantee,  pending  an  action 
to  set  aside  his  conveyance. 
8:453. 

Property  paid  for  by  one  person 
and  conveyed  to  another  not  sub- 
ject  to     attachment     against     the 
former. 
11:359. 

Attachment     of     land     held     in 
trust  for  benefit  of  defendant. 
12:324. 

Date  of  lien   and   priority   over 
mortgage  subsequently   recorded. 
2:375. 

When    rights  of  bona   fide   pur- 
chaser prevail  over  attachment. 
5:471. 

Property   fraudulently   conveyed. 
9:881. 

Special  attachment. 
12:324. 

Sales  under. 
7:297;   8:296. 

Statutes   construed. 
12:324. 
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2.    Levy  <tn4  return  of  attachment. 

Levy  of  attachment — Particular^ 
Ity  of  description  required. 
8:296;  9:278. 

Levy,  notice  to  those  who  buy 
of  a  party  to  the  suit. 
1:553. 

Lien  acquired  by  levy  of  attach- 
ment. 
2:369. 

Levy  of  attachment  against  ven- 
dor in  a  parol  contract  for  the  sale 
of  land. 
3:158. 

Levy    of    attachnuent    on    lands 
fraudulently  conveyed. 
3 :  460. 

One  levying  an  attachment  takes 
subject  to  a  prior  purchaser. 
8:296. 

An  officer's  return  upon  a  writ 
of  attachment  may  be  amended  as 
to  the  description  of  the  land. 
1:184. 

Right    of    officer    holding    lands 
under  attachment  to  cultivate  the 
same. 
6:389. 

V.     MARSHA.LLINQ    SECURITIES 
BETWEEN  LIEN  HOLDERS. 

See  further  Mortgages,  X,   f. 

General   principles. 
4:251;    5:255;    11:170. 

Homestead  rights  favored. 
1:202;  2:288,  298. 

One  taking  by  eminent  domain. 
11 : 170. 

In  favor  of  grantee  of  equity  of 
part    of    mortgaged    premises    on 
foreclosure. 
11:416. 

Rights  of  Junior  lien  holder  or 
mortgagee. 

1:555;      5:594;      6:634;    7:444; 
12:394. 

Rights  of  mechanic's  lien  claim- 
ants. 

5:255,  543. 


Rights    of  purchaser   of   incum- 
bered lands. 

4:460;  6:594;       6:490,      635; 

7:566;  8:570;    9:542;    10:497. 

Rights  of  holders  of  subsequent 
liens  to  have  prior  Judgment  satis- 
fled  out  of  other  property. 
1:555. 

Grantee    of    Judgment    debtor — 
Right    to    have    debtor's    chattels 
first  exhausted. 
7:445. 

Conveyance  of  different  parcels 
of  land  the  whole  of  which  is  sub- 
ject to  a  lien — Enforcement  of  lien 
against  parcels  in  the  inverse  or- 
der of  their  alienation. 
6:490;  7:444. 

Two  tracts  of  land  subject  to  a 
charge  laid  on  them  by  will — ^Right 
of  purchaser  of  one   to  have  the 
other  first  exhausted. 
4:460. 


VI.     PRIORITY   OF   LIENS. 

Power  of  legislature  to  fix  prior- 
ity of  liens. 
3:446-449. 

Between  liens  created  by  statute 
and  by  contract. 
5:469. 


I 


The      priority      between      liens 
should    be    determined    before    or- 
dering a  sale. 
3:457. 

Rule     as     to    priority    between 
equitable  liens. 
8:448. 

Priority  of  lien  of  legacies  over 
mortgage  by  devisee. 
10:398. 

Priority  of  liens  as  to  proceeds 
of  sale. 
3:457. 

Priority    between    mortgagee    of 
chattels    and    subsequent    mortga- 
gee  of   realty   to   which   they   are 
j  annexed. 
3:459. 
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Unrecorded  equitable  charge  has 
priority  over  subsequent  mortgage 
to  secure  prior  debt. 
3:457. 

Priorities  between  judgment  and 
mortgage    liens    upon    transfer    of 
the  property. 
3:457. 

Priorities    between   lien    holders 
and  purchasers. 
3:458. 

An  equitable  right  to  priority 
over  an  equitable  mortgage  must 
rest  on  the  value  of  the  considera- 
tion. 

6:486. 

Priority     of     preferred     claims 
against   decedent's    estate. 
7:446. 

The  lien  of  a  creditor  upon  the 
lands   of   a  decedant  has   priority 
over   mortgage   given   by   an  heir. 
2:375. 

Lien  of  miners  performing  work 
for  one  holding  option. 
12:326. 

Statutory  lien  for  liquor  license 
subject  to  existing  mortgage. 
5:469. 

Priority  of  costs  and  expenses  in- 
curred  by  an  assignee  of  mining 
property. 
2:375. 

Indiana      statutes      construed  — 
Priority    between    liens    for    street 
improvements. 
4:460. 

Priority  of  attachment  lien. 
2:375;      4:457;      5:471;    6:545; 
8:453;    10:622;    12:324. 

Particular  cases. 
12:325. 


IMITATIONS. 

See    Statutes   of    Limitations. 


LIS    PENDENS. 


See   Liens,  III. 


LOST  DEEDS. 
See   Deeds,   X. 


MANURE. 


As  to  when  it  is  realty. 

1:111;   4:316;   8:315;   10:278. 

Removal  by  tenant. 
4:316;    8:314;    10:278;    12:300. 


LIFE  ESTATES. 


See  Estates,  V. 


MAPS  AND  PLATS. 

See    Boundaries    and    Description, 
VIII. 

Acceptance    by    muni«;ipallty,   a 
judicial  act. 
3:575. 

Effect   of  acceptance  by  munici- 
pality. 

4:586;  8:619. 

As  evidence. 

4:586;     7:616;     8:619;     9:596; 
10:42,  660;  11:476;  12:460. 

Ck)ast   survey   charts. 
11:199. 

(Construction  of. 
2:505. 

Correction  of  government  plat 
9:695. 

ft 

Description  of  land  by. 
11:132;    12:468. 
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Easement  by  reference  to. 
12:112. 

Inyalld  platB. 
2:605;    3:675. 

Miscellaneous  notes. 

6:686;    8:619;    9:596;    10:560; 
11:475. 

Mistake  in. 
11:476. 

Statutory. 
12:459. 

Vacating  plats. 
6:639. 


MARKETS. 


Obstruction  of  street  by. 
6:46. 

Right  of  lessee  of  market  stall. 
3:299;   5:88. 


MARRIED  WOMEN. 

See  Husband  and  Wife. 


MARSHALLING  ASSETS 
AND  SECURITIES. 

See  Liens,  V;   Mortgages,  X,  f. 


MASONIC  LODGES. 


Exemption  of  property  from  tax- 
ation. 
8:815. 


Validity    of    charitable    bequests 


to. 


9:59. 


MECHANICS'  LIENS. 


I.      Ck)NBTTrUnONALlTY        AITO        CON- 
STBUCnON   OF   8TATCTE8. 

a.  In  general. 

b.  Law  goyeming. 

c.  Particular  statutes. 

II.    Estate    ob    pbofebtt    sttbject 

TO. 


a.  In  general. 

b.  Public   property. 

1.  In  general. 

2.  Quasi  public  property. 

III.    Extent  of  pbopebtt  affected. 
IV     Psiositt  of  mechanics'  liens. 

a.  In  general. 

b.  Eixisting  liens. 

c.  Rights  of  purchaser. 

d.  Rights  of  mortgagees. 

e.  Vendor's  lien. 

f.  Confining  other  prior  liens  to 

the  land. 

V.  Impbovements,    stbugtxtbes    ob 

BEBVICES  GIVINO. 

a.  In  general. 

b.  Particular    services   or    struc- 

tures. 

c.  Statutes  construed. 

d.  Improvements  by  vendee. 

e.  Improvements  by  lessee. 

f.  Furnishing  machinery. 

g.  Services    of   architect    or    su- 

perintendent, 
h.  Lien  on  railroads. 

VI.  Subcontbactobs  and  matebial 

MEN. 

a.  General  principles. 

b.  Materials  for  which  lien  may 

be  had. 

c.  Materials   for  which  lien  can 

not  be  claimed. 

d.  Statutes  construed. 

e.  Sub-contractors   of   second   or 

third  degree. 

f.  Effect  of  contract  with,  or  pay- 

ments to  contractor. 

VII.      How    WAIVED    OB    DEFEATED. 

a.  In  general. 

b.  By  agreement. 

c.  Taking  notes  or  security. 

d.  By  bond  of  contractor — Sure- 

ty's rights. 
VIII.    Filing   of   ukn   statement. 

a.  In  general. 

b.  Requisites  of  statement. 

1.  In  general. 

2.  Allegations  as  to  ownership 

and  description  of  property. 

3.  Statement    of    account    and 

contract. 

4.  Signature  and   verification. 

c.  Mistakes  and  inaccuracies. 

d.  Amendment. 

e.  Time    and    place    of    filing — 

Recording. 

f.  Joint   Hen  on   several   lots   or 

buildings. 
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IX.  Foreclosure     of     MEOHAincs' 

IJSN. 

a.  In  generaL 

b.  Statute  of  limitations. 

c.  Against  buildings  only. 

d.  Procedure. 

1.  In  general. 

2.  Complaint. 

3.  Parties,  in  general. 

4.  Persons   held    necessary    or 

proper  parties. 

5.  Persons  held  not  necessary 

or  proper  parties. 

6.  Defenses,   counterclaim   and 

set-off. 

7.  Amendments. 

8.  Evidence     and     burden     of 

proof. 

9.  Allowance    of    interest    and 

attorney's  fees. 

10.  Judgment,  in  general. 

11.  Personal    Judgment. 

12.  Sale  under  foreclosure. 

X.  Assignment  of  uen. 


I.       CONSTITUTIONALITY     AND 
CONSTRUCTION   OF  STAT- 
UTES. 

a.     in  general. 

A  mechanic's  lien  is  a  creature  of 
the  statute. 

2:432;     3:494;     4:516;     5:509; 
9:460. 

Principle    upon    which    constitu- 
tionality of  lien  statutes  rests. 
9 :  460. 

A  mechanic's  Hen  is  not  an  es- 
tate or  interest  in  land. 
3:511. 

Constitutionality  of  particular 
statutes. 

2:448;     3:512;     4:517;     8:483; 
11:362;   12:329. 

Giving  statute  retrospectiye  ef- 
fect. 

2:440;    4:617. 

Constitutionality  of  statute  giv- 
ing lien  to  sub-contractor  or  ma- 
terial man  regardless  of  terms  of 
original  contract  or  amount  due 
contractor. 

2:444;   6:542. 


Constitutionality    of    statute    re- 
quiring bond  to  be  filed  with  build- 
ing contract  for  security  of  labor- 
ers and  material  men. 
9:460;    11:368. 

Constitutionality  of  statute  giv- 
ing lien  to  laborers  or  material 
men. 

9 :  460. 

« 

Constitutionality  of  statute  mak- 
ing married  woman's  property  sub- 
ject to  mechanics'  lien. 
10:422. 

Constitutionality    of    statute    re- 
quiring contract  price  to  be  made 
payable  in  money. 
10:427. 

A  substantial  compliance  with 
the  statute  is  necessary  and  suffi- 
cient. 

4:516;    12:328. 

Statute  giving  lien  to  "any  per- 
son" applies  to  corporations. 
4:516. 

Constitutionality   of   statute  giv- 
ing laborers  liens  superior  to  prior 
mortgages. 
11:366. 

Mechanics'  lien  statutes  are  to 
be  liberally  construed. 

1:313,   563;    2:440;    3:494,   612; 
*    4:517;   6:527. 

Filing  and  recording  building 
contracts — Statutes  construed. 

3:495;     4:504;     6:525;     6:550; 
7:496;   9:479. 

New  statutes  and  statutes  amend- 
ed. 

11:362. 

Miscellaneous  statutes  construed. 
3:512;     4:517;     5:546;     6:568; 
7:477;   8:483;  9:461;  10:422; 
11;362;   12:329. 


b.     Law  governing. 

Law  where  property  is  situated 
governs  right  to  lien. 
12:328. 
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Right  to  a  lien  determined  by 
law  in  force  at  the  time  of  the 
execution  of  contract. 

2:448;   9:460;   10:443;   12:328. 

The  right  to  a  mechanic's  lien 
is  determined  by  the  law  in  force 
at  the  time  the  right  becomes  vest- 
ed. 

3:494;    4:515,   516;    6:509. 

Until  the  right  to  a  Hen  has  be- 
come vested,  it  may  be  destroyed 
by  a  repeal  of  the  statute  giving 
it 

5:509;    9:460. 

A  vested  right  to  a  lien  cannot 
be  destroyed  by  a  repeal  or  change 
of  the  statute. 
4:516;   8:484« 

Application  of  new  statute  to 
contract  by  a  second  sub-contrac- 
tor, where  the  first  sub-contractor's 
contract  was  made  before  the  pas- 
sage of  the  statute. 
6:527. 

Statute   shortening  time  for  fil- 
ing lien  claim — ^Application  to  one 
having  an  accrued  right  to  a  Hen. 
6:527. 

Statute   giving   lien   on    moneys 
due  for  public  improvements — En- 
forcement against  third  party   ac- 
quiring prior  right  in  the  funds. 
8:484. 

Effect  of  change  in  the  law  be- 
fore  right  to  lien  has  accrued. 
3:494;   4:515. 

Change    in    statute — ^Application 
to  previous   contracts. 
6:527. 

0.  Particular  statutes. 

Particular    statutes   held    uncon- 
stitutional. 
1:304. 

Lien  may  be  enforced  under  im- 
plied contract. 
2:440. 

"Owner"  and  "contractor"  de- 
fined. 

2:440. 


Right  of  laborer  to  Hen  on  a  rail- 
road. 

2:440. 

Tilen  for  grading  a  lot. 
2:440. 

Statutes  construed.    - 
2:440. 


II.     ESTATE  OR  PROPERTY  SUB- 
JECT TO. 

a.  In  general. 

Interest   of    vendor   agreeing   to 
advance  money  to  vendee  to  make 
improvements. 
2:433. 

Effect  of  lienee  having  no  Inter- 
est in  the  land  or  the  land  being 
exempt  from  sale. 
11:367. 

Equitable  estate  In  land. 
2:433;     3:494;     5:510;     7:479; 
8:485. 

Estate  of  devisee  held  subject  to 
an   executor's   discretionary  power 
of  sale. 
3:494. 

Title  obtained  while  contract  Is 
being  performed. 
6:528. 

An  oil  well  derrick  attached  to 
the  leasehold  estate. 
12:333., 

Land    upon    which    building    is 
situated,      to     which     contracting 
party    subsequently   acquires   title. 
12:335. 

Church  property. 
1:312;   5:510;    7:481. 

Community  property. 
4:493. 

Homestead  is  subject  to  sale  on 
mechanic's  lien. 

1:2.01;   2:433;   3:499;   12:333. 

Contrary    is    held    under    South 
Dakota  statute. 
6:528. 
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Partnership  mine — Lien  for  la- 
bor. 

1:317. 

Separate  property  of  married  Wo- 
man. 

1:563;    10:422;   11:365. 

Improvements  wbich  do  not  be- 
come a  part  of  the  realty. 
3:494. 

Lands  upon  which  a  constructed 
house  is  moved   temporarily. 
6:528. 

Lands  held  under  United  States 
homestead  laws  while  the  title  re- 
mains in  the  government. 
11:365. 

Alabama  statute  construed — ^Llen 
of  laborers  on  crop. 
12:331. 

b.  Public  property. 

1.    In  general. 

The  mere  fact  that  a  building  is 
a  public  one  does  not  exempt  it 
from  liens. 
2:436. 

As   a   general   rule   public   prop- 
erty canuot  be  subjected  to  a  me- 
chanics' lien.  • 
2:436;     3:499;     5:515;     6:529; 
7:475;   8:486;   11:365. 

Application  of  this  rule  to  public 
school  property. 

1:311;     2:436;     4:497;     6:616; 
6:529;    7:475,  476;    8:486. 

Rule  applies  to  a  bridge  erected 
by  a  county. 
5:515. 

Rule  applies  to  buildings  form- 
ing part  of  municipal  waterworks 
plant. 

11:365. 

Building  erected  by  town  for  free 
public  library. 

10:443;   11:865. 

Lien  against  bed  of  a  lake  be- 
longing to  the  state. 
9:462. 


A  municipality  purchasing  prop- 
erty subject  to  a  mechanics'  lien 
cannot  defeat  it. 
9 :  462. 

Public  square  and  court  house. 
1:311. 

Public  bridge. 
1:311. 

Monument  In  a  public  park. 
1:663. 

Municipal  authorities  cannot  en- 
large  rights   of    sub-contractors. 
8 :  486. 

Lien  against  funds  held  to  pay 
for  public  building. 
4:497;   6:529. 

Bond   given   to   secure   perform- 
ance  of   contract   to   erect   public 
building — Rights   of  material   men 
and  laborers. 
6:529;   8:486. 

Statute  construed — ^Lien  held  en- 
forceable against  a  floating  wharf- 
boat. 

1:312. 
Statutes  construed. 
2:433;    3:499;    4:497;    11:365; 
12:333. 

2.    Qu€ui  public   property. 

Property  of  a  water  company. 
1:310,  313;  2:436. 

Machinery   forming   part  of  the 
water-works  of  a  company  organlss- 
ed  to  furnish  water  to  a  city. 
3:499. 

Lien  against  power-house  of  elec- 
tric   company    having   contract   to 
furnish  a  city  with  light 
9:462. 

Property  of  an  educational  Insti- 
tution which  gives  free  education. 
12:333. 

Property    of    an    electric    light 
company  furnishing  light  to  a  city 
under  a  franchise. 
2:436. 

Ohio  statute  construed — ^Railroad 
property  held  subject  to  lien. 
1:312. 
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Railroad    bridges,    culverts    and 
trestles  held   not   subject  to  lien. 
1:311. 

A  statute  giving  a  lien  against 
property  of  "any  railroad  company" 
includes  a  street  railroad. 
7:479. 

III.  EXTENT  OF  PROPERTY  AF- 

FECrED. 

Lien  on  building  separate  from 
land. 

11:366. 

Piping     furnished      water-works 
system — Lien      confined     to      real 
estate   actually   improved   thereby. 
1:309. 

Several  houses  on  one  lot. 
1:312. 

Improvements  upon  a  mill. 
1:312. 

Lien    against    railroad — Enforce- 
ment against  the  entire  road. 
2:434;   6:531. 

Laying  bricks  under  one  contract 
in  a  house  and  a  sidewalk — ^Lien 
for  the  latter  may  extend  to  the 
house. 
2:434. 

Lien    upon    structures    separate 
from     land     must     be     given     by 
statute. 
2:434. 

Agreement  by  several  persons 
interested  as  subscribers  in  an  en- 
terprise to  pay  a  contractor  the 
amount  of  their  subscription — In- 
terests of  each  which  are  subject 
to  a  lien. 
6:530. 

Construction    of   statute   extend- 
ing  Hen    so    as    to   include    "con- 
venient space  about"  the  building 
or  improvement. 
4:493. 

Extending  lien  to  land  necessary 
to  use  and  enjoyment  of  building. 
5:510;   6:530;   12:333. 

Who  determines  amount  of  land 
to  which  lien  attaches,  under  statp 


ute  extending  it  to  so  much  land 
as  is  necessary  for  convenient  use 
and  occupation. 
11:378. 

Quantity  of  land  exceeding  statu- 
tory  limit — Court   determines  por- 
tion to  which  lien  attaches. 
1:561. 

Lien  cannot  extend   beyond  the 
premises    described    in   the   claim- 
ant's lien  statement. 
6:530. 

Lien  for  improvements  on  mine 
— Extension   to   machinery   merely 
dumped   upon  the  ground. 
6 :  430. 

Lien  extends  to  interest  of  party 
for  whose  use  the  labor  or  mater- 
ials were  furnished. 
7:480. 

Right  of  one  entitled  to  lien  only 
on    property    of   defendant,   manu- 
factured at  a  certain  mill. 
11:365. 

Lien  enforceable  on  both  build- 
ings   and    land — ^Effect    where    de- 
scription as  to  one  is  so  vague  as 
to  render  it  void. 
12:333. 

Real  estate  intended  to  be  used 
in  connection  with  the  building. 
1:561. 

Whatever  interest  the  party  may 
have. 

1:561. 

Machinery    placed     in     building 
after  lien  has  attached. 
2:448. 

Statute    giving   Hen    upon    prin- 
cipal thing  and  its  appurtenances — 
Application    to    an    electric    light 
company. 
2:434. 

Application   of  statute   to   plant 
manufacturing  and  furnishing  vapor 
for  cold  storage. 
2:434. 

Particular  articles  held  fixtures, 
within  the  New  Jersey  mechanic's 
Hen  law. 
4:493. 
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MisceUaneous  statutes  construed. 
5:510;     6:530;     7:480;     8:485; 
12:333. 

IV.     PRIORITY   OF   MECHANICS' 

LIENS. 

a.  In  general. 

To  what  date  mechanics'  lien  re- 
lates in  determining  its  priority. 
3:498;  4:449;  6:545,546;  7:489; 
8:501;  10:545. 

Agreement     fixing      priorities  — 
When  it  may  be  asserted. 
4:499. 

What     constitutes     "Commence- 
ment" of  a  structure  so  as  to  give 
a  mechanic's  lien  priority. 
2:448;    3:498,  512;   8:501. 

Priority  of  mechanics'  Hens  be- 
tween themselves. 
2:375;    4:499. 

The  priority  of  mechanics'  lien 

must  be  preserved  In  the  decree 

enforcing  It  in  order  for  purchaser 

thereunder  to  assert  such  priority. 

9 :  474. 

Lands  purchased  by  administrat- 
rix— Priority  of  lien  for  construc- 
tion of  building  thereon  over  rights 
of  heirs. 
4:499. 

Filing  of  lien*  after  death  of  prop- 
erty owner — Priority  is  against  his 
devisees. 
4:500. 

Attaching  creditor  takes  subject 
to  existing  right  of  lien. 
6:545. 

Rights  of  one  acquiring  a  lease- 
hold estate  without  notice  of  me- 
chanics' Hen. 
6:545. 

Loss  of  priority  of  mechanics' 
lien  by  failure  to  make  other  lien 
holders  parties  to  proceedings  to 
enforce  it  within  time  given  by 
statute  for  enforcement  of  the  Hen. 
7:489. 

Determination  of  priority  of  me- 
chanics' lien  over  mortgage  in  an 


action    to    foreclose    former — Not 
binding  on   assignee   of   mortgage 
claiming  under  unrecorded  assign- 
ment who  is  not  made  a  party. 
7:490. 

Persons    entitled    to    enforce    a 
mechanic's  lien  are  "Incumbrancers 
for  value." 
8:501. 

Lien    claimant    bound    by    debts 
given  in  his  lien  statement,  in  fix- 
ing its  priority. 
9 :  474. 

Priority  over  homestead  rights. 
11:366. 

Lien    against    railroad — Remedy 
for  cutting  off  rights  of  bond  hold- 
ers and  others  having  Inferior  liens. 
11:366. 

Lien  holder  takes  subject  to  con- 
dition by  which  owner  may  forfeit 
his  Interest  in  the  land. 
11:367. 

The  doctrine  of  marshalling  se- 
curities applies  in  favor  of  mechan- 
ics' lien  claimants. 
5:255. 

Miscellaneous  statutory  provis- 
ions construed. 

3:498;     5:518;     6:546;     7:489, 
490;  8:501;  9:474;  11:366. 

b.  Existing   Mens. 

A  mechanic's  lien  Is  subject  to 
existing    Hens    and    incumbrances. 
3:498;   4:499. 
Construction    of    statute    giving 
labor   Hens   priority   over   existing 
liens  or  mortgages. 
7:491. 

Priority     over     judgment     Hens 
which  have  been  released. 
5:517. 

Priority  of  laborers'  Hens  against 
failing  corporation  over  existing 
Hens. 

6:546;   8:501. 

c.  Rights  of  purchaser. 

Vendee  put  in  possession  by  hla 
vendor    under    a    deed    to    make 
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agreed    improyements — ^Priority   of 
mechanics'  Uena 
9:474. 

Purchaser  during  performance  of 
work  takes  subject  to  lien  there- 
for. 

6:544. 

Priority  ^of  liens  growing  out  of 
contracts  for  improyements  by  per- 
sons agreeing  to  form  a  corpora- 
tion as  against  title  subsequently 
taken  by  such  corporation. 
7:489. 

Priority     of     purchaser's     right 
where  lien  claim  is  not  filed  with- 
in statutory  time. 
4:449. 

Lien  for  materials  furnished  one 
in  possession  under  parol  contract 
of  sale. 


2:375. 


fj^-' 


Kentucky    statutes    construed^ 
Rights  of  bona  fide  purchaser  with- 
out notice. 
6:546. 

'~      d.  Rights  of  mortgagees. 

y  ~ 

^Mortgage  for  purchase  money. 
2:375,440;  3:498;  5:517;  6:545; 
9:474. 

Mortgage  executed  after  furnish- 
ing the  materials  but  before  lien 
claim  has  been  filed. 
3:498. 

• 

Mortgage     giyen     for     purchase 
price  of  building  moyed  onto  a  lot 
— Priority  of  lien  for  remoyal  of 
building. 
3:498. 

Mortgage  taken  on  faith  of  con- 
tractor's  fraudulent  receipt  as  to 
pajrments  by  the  mortgagor. 
3:498. 

Mortgage  taken  before  any  ma- 
terials are  furnished. 
4:499. 

Mortgage  taken  after  commence- 
ment of  building. 

4:499;  5:518;  6:545,  546; 
7:490;  8:501;  9:474;  11:366; 
12:342. 


Mortgage  attaching  on  after-ac* 
quired  property — Priority  of  me- 
chanics' lien  for  creation  of  such 
property. 

5:517;   9:474. 

Mortgage  taken  with  notice  of 
erection  of  buildings. 

3:459;    5:517;    11:366;    12:342. 

Mortgage  negotiated   before  but 
not  executed  until  after  commence- 
ment of  a  building. 
5:517. 

Agreement  of  mortgagee  to  sub- 
ordinate his  Hen  to  the  cost  of  im- 
proyements. 
6:517. 

Mortgage  taken  after  commence- 
ment of  building — Priority  of  lien 
for  machinery  placed  therein  which 
was  contracted  for  before  mortgage 
was  made. 
5:518. 

Lien  for  work  commenced  after 
execution  of  mortgage  but  before 
its  recording. 

6:546;    11:366. 

Mortgage  executed  and  recorded 
before  work  is  done  or  materials 
furnished. 

7:490;    12:342. 

Mortgage  of  manufacturing  plant 
— Lien  for  alteration  and  repairs. 
7:490. 

Mortgage  taken  during  erection 
of  building — ^Priority  over  lien  for 
materials  afterward  furnished  but 
partially  prepared  before  execution 
of  mortgage. 
7:490. 

Effect  of  holder  of  prior  mort- 
gage  taking   new   mortgage   after 
attaching  of  mechanics'  lien. 
7:490.  • 

Priority  of  mortgage — Effect  of 
agreement  that  money  secured  was 
to  be  used  in  improying  the  prem- 
ises. 

8:502;  11:366. 

Effect  of  recital  in  mortgage  as 
to  use  to  be  made  of  the  loan. 
8:502. 
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Effect  of  knowledge  of  lien  claim- 
ants that  owner  of  property  pur- 
poses placing  a  mortgage  thereon 
to  raise  funds  to  pay  for  the  im- 
provements. 
8:502. 

One    furnishing    material    with 
knowledge    of    outstanding    unre- 
corded mortgage. 
9:474. 

Waiver  of  priority  of  mechanics' 
lien  in  favor  of  mortgage. 
4:499. 

Stipulation  in  mortgage  making 
it  junior  to  a  mortgage  to  be  exe- 
cuted to  another  does  not  extend 
to  liens  attaching  to  the  property 
before  the  last  mortgage  is  re-( 
corded. 
4:499. 

Mortgage  taken  pending  erection 
of    building — Priority    of   lien    for 
labor    and   material    furnished    be- 
fore recording  of  mortgage. 
4:499;   11:366. 

One    taking    mortgage    pending 
construction  of  building  takes  sub- 
ject to  mechanics'  liens. 
6:545. 

Lien    for    materials    delivery    of 
which  was  begun  before  recording 
mortgage  and  completed  afterward. 
6:545. 

Lien     for     materials     furnished 
trespasser  afterward  acquiring  title 
dates  from  his  acquisition  of  title. 
6:545. 

Priority    of    existing    mortgage 
over  mechanics'  lien  does  not  ex- 
tend to  attorney   fees  allowed   on 
its  foreclosure.    * 
6:545. 

Effect  of  foreclosure  of  mortgage 
having  priority  over  mechanics' 
lien. 

7:490. 

Effect  of  failure  to  make  junior 
mortgagee  party  to  action  to  fore- 
close prior  mechanics'  lien. 
7:490. 


Simultaneous  delivery  of  deed  to 
one  and  mortgage  by  him  to  an- 
other— Priority  of  mortgage  over 
existing  claims  for  mechanics' 
liens. 

9:474. 

Agreement     by    one     furnishing 
materials  that  lien  is  to  be  subject 
to  a  mortgage. 
9:474. 

Priority  of  mechanics'  lien  over 
mortgage  not  recorded  within  time 
prescribed  by  statute. 
5:518. 

Lien  for  improvements  by  vendee 

in    possession    under    contract    of 

purchase — Priority    over    mortgage 

taken  after  he  has  acquired  title. 

7:490;   9:474. 

s. 

Purchaser  at  mortgage  foreclos- 
ure has  same  priority  as  mortga- 
gee. 

11:366. 

Lien    for   materials   used  subse- 
quent to  execution  of  mortgage. 
11:366. 

Particular  cases  as  to  priority 
between  mortgages  and  mechanics' 
liens. 

3:498;    4:499;    6:517;    11:366; 
12:342. 


e.  Vendor's    lien. 

Mortgage    for    loan    a    part    of 
which   was  used  to   pay  purchase 
price. 
6:545. 

Lien  for  materials  furnished  to 
one  in  possession  under  contract  of 
purchase  prior  to  subsequent  mortr 
gage  given  vendor  for  purchase 
money. 
2:440. 

Vendor's  claim  for  purchase 
money — Effect  on  right  of  mechan- 
ics' lien  claimants  of  his  agreement 
to  postpone  priority  of  his  claim  to 
a  mortgage  for  funds  to  make  im- 
provements. 
8:502. 
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Release  of  vendor's  Hen  for  pur- 
chase money  in  favor  of  mortgage 
for  money  to  erect  buildings — 
Rights  of  parties.  » 

4:499. 

Priority  between  vendor's  lien 
and  mechanics'  lien. 

6:546;   7:489;   8:501. 

Priority    of    vendor's    lien    over 
lien  for  improvements  by  vendee. 
2:375;  5:517;  6:546. 

Prior  vendor's  lien — Necessity  of 
notice  by  holder  to  preserve  prior- 
ity. 

6:646. 

Postponement   of   prior   vendor's 
lien  by  patrol  contract. 
6:546. 

f.  Confining    other    prior    Mens    to 
the  land. 

Priority  of  mechanics'  lien  over 
existing  Uens  and  mortgages  as  to 
new  structure  on  account  of  which 
lien  is  claimed. 

1:563;  3:498;  5:519;  6:547; 
7:492;  8:503;  9:475;  10:428; 
11:366. 

Rights  of  prior  lien  holder  to  ex- 
tent of  value  of  the  land — Deter- 
mining value" 
5:519. 

Priority  of  lien  as  to  buildings — 
Right  of  removal. 

3:498;  4:499;  6:547;  7:492; 
8:503;   9:475. 

Priority  of  lien  over  existing 
mortgage  as  to  build  Ingsr-Excep- 
tion  where  funds  secured  by  mort- 
gage were  used  in  the  construction 
of  the  building. 
10:428. 

V.     IMPROVEMENTS,    STRUC- 
TURES OR  SERVICES  GIVING- 


a.  In  general. 

Right  of  non-resident   to   a  me- 
chanics' lien. 
7:478. 


As  to  when  a  lien  may  be  en- 
forced for  Improvements  made  by 
the  husband  of  the  owner. 

1:563;     2:446;     5:614;     6:538; 
7:484;   8:494;   9:468;    12:335. 

Contract   by   agent — Express   au- 
thority necessary  to  create  lien. 
1:313. 

Improvements  made  by  one  hav- 
ing power  of  attorney  from  the 
land  owner  to  buy  and  sell  land 
and  to  hold  the  same  as  the  owner 
thereof. 
3:495. 

Mere  lawful  possession  and  con- 
trol of  land  does  not  give  authority 
to  create  lien. 
2:432. 

Building  erected  without  consent 
of  owner. 
2:432. 

Labor  performed  after  enactment 
of  lien  statute  under  previous  con- 
tract 

3:496. 

Work  done  away  from  the  prop- 
erty. 

12:331. 

Rights  of  contractor  who  is  pre- 
vented  from  completing  his  work 
by  wrongful  act  of  owner. 
.     6:532. 

Lien  not  enforceable  on  account 
of  agreement  of  an  adjoining  owner 
to  pay  one-half  the  costs  of  a  party 
wall. 

6:532. 

Material   departures  from   terms 
of  contract  made  at   the   instance 
of  the   owner — Effect   upon   rights 
of  builder. 
7:481. 

Improvements    with    consent    of 
owner  but  who  gives  notice  that  he 
will  not  pay  therefor. 
12:330. 

Improvements   by   party   in   pos- 
session afterwards  acquiring  title. 
3:494. 

Lien  for  improvements  made 
under  an  authorized  contract  with 
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an  executor  and  which  his  subse- 
quent purchaser  agreed  to  pay  for. 
9:489. 

Lien  not  enforceable  under  a 
contract  to  supply  labor  and  ma- 
terials for  a  round  price  for  some 
of  which  the  statute  gives  a  Hen 
and  for  others  of  which  no  lien 
can  be  claimed. 
9:486. 

Illinois     statute     construed — Re- 
quirements of  contracts  as  to  time 
for  completion  of  work  and  mak- 
ing payment. 
9:486. 

Improvements  by  one  in  posses- 
sion and  control  of  land. 
3:5n. 

Improvements     made      by     the 
superintendent  of  a  factory. 
7:481. 

Lien  may  embrace  profit  on  labor 
furnished  by  a  contractor. 
4:517. 

Lien  In  favor  of  laborers — ^Right 
of  bar  tender  who  is  also  required 
to  keep  hooka 
10:422. 

Erection  of  gas  plant — ^Lien  for 
labor  of  man  to  operate  plant  to 
test  the  machinery. 
7:482. 

Lien  cannot  be  claimed  contrary 
to  terms  of  contract. 
3:496;  9:489. 

Buildings    erected    with    knowl- 
edge of  the  owner  by  an  insolvent 
person  whom  he  has  placed  In  pos- 
session. 
10:424. 

As   to    when    an   addition   to    a 
structure  is  a  "Building." 
7:481. 

Work  performed  under  contract 
with  guardian  of  a  minor. 
3:494. 

Engine  used  In  the  construction 
of  an  electric  light  plant. 
9:463. 

b.  Particular  services  or  structures. 

Services  voluntarily  performed. 
3:496. 


Services  of  a  bookkeeper 
6:532;  11:370. 

Services  of  a  salaried  employee 
working    indiscriminately    for    his 
employer. 
6:532. 

Construction    of    sidewalks    and 
private  walks. 

3:496;     6:533;     8:488;     11:862, 
364,  365. 

Planting    fiowers,    trees,    shrub- 
bery, etc 

,    8:488. 

Planting  and  setting  a  hedge  on 
land. 

8:488. 

Digging  a  well. 
7:481,      482;       8:487;      9:463; 
12:J«30. 

Foundation  of  a  barn. 
1:813. 

Poles  set  in  the  ground  and  con- 
nected  by   wire  for   the  transmis- 
sion   of    electricity,    constitutes    a 
"structure." 
1:561. 

Furnace  placed  in  a  building. 
2:437. 

Papering  or  decorating  a  house. 
2:437. 

Digging  a  cellar. 
2:437. 

A   wind   mill   with  tank,   pump, 
etc. 

2:437. 

Grading  a  city  lot. 
9:463. 

Moving  a  building. 
3:496;    5:511. 

Furnishing  a  wind  mill. 
3:496. 

Scenery   and   stage  outfit  of  an 
opera  hous^. 
3 :  496. 

Portable  steam  engine. 
3:496. 
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Work    and    materials    to   dredge 
for  riparian  owner. 
3:496. 

Material  furnished  for  fencing. 
2:437. 

Hauling  materials  for  a  building. 
5:511;   11:364. 

Water  tank  upon  a  farm. 
6:532. 

Apparatus  for  gas  works. 
6:532. 

Raising  a  house  and  putting  in 
new  foundation. 
7:482. 

Chandeliers  placed  in  a  dwelling 
bouse. 
9:463. 

Clearing  land. 
9:463. 

Improvements  by  an  occupant. 
5:514. 

Improvements  by  a  licensee. 
6:587. 

Pig    iron     furnished    to    rolling 
mill. 

3:496. 

Construction  of  drain  or  sewer. 
4:494;   11:364. 

Repairing  lock. 
12:331. 

Screens    manufactured    for    and 
fitted  to  a  house. 
12:331. 

Particular  cases. 
6:532. 

c<  Statutes  construed. 


A    hole    drilled    in    the    ground 
merely  to  ascertain  the  mineral  de* 
posits  is  not  an  excavation. 
5:511. 

Lien     for     improvements     made 
with  knowledge  of  the  owner  un- 
less    he     gives     notice — Effect     of 
knowledge  of  agent  of  owner. 
4:517. 


California      statute — Notice 
owner. 
7:482. 


to 


<ii 


'Owner"   held  to  include  owner 
of  a  leasehold  estate. 
1:313. 

What  constitutes  "substantial  ad- 
dition." 
11:364. 


Boiler    battery    having    a    stone 
foundation  as  a  new  "Building.' 
4:494. 


t» 


Illinois  statute  construed — ^Rights 
of  contractor  who  fails  to  fully  per- 
form    his    contract    through     the 
fault  of  the  owner. 
6:568. 

Indiana  statute — Lien  In  favor  of 
employees  of  corporation. 
10:422. 

Indiana   statute   construed — Lien 
for  wages  against  failing  debtors. 
10:422. 

Wisconsin     statutes    construed — 
Improvements    made    with    knowl- 
edge and  consent  of  owner. 
5:514;   7:483. 

Lien  for  labor  and  Improvements 
on  a  mining  claim — Statutes  con- 
strued. 

4:517,  640;  5:612;  6:535; 
7:481;  8:491;  9:465;  11:364; 
12:330,  332,  333. 

Miscellaneous  statutes  construed. 
8:495,      496;       4:494;       5:511; 
7:477,     482;     8:487;     9:463; 
10:422.* 


d.  Improvemerrts  by  vendee. 

As  to  when  a  lien  may  be  ac- 
quired for  improvements  made  by 
a  vendee  pending  his  executory 
contract  for  the  purchase  of  land 
and  to  what  interest  the  lien  at- 
taches. 

1:313;      2:432,      433;       3:497; 

4:495;    5:513;    6:536;    8:492; 

9:466;         10:423;         11:366; 

12:332. 
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Rule  where  contract  of  sale  re- 
quires vendee  to  make  certain  im- 
provements. 

2:432;     3:497;     4:496;     5:513; 
10:423. 

n 

Improvements  by  one  in  posses- 
sion under  an  option  to  purchase. 
4:495. 

No  lien  created  by  one  In  posses- 
sion under  contract  giving  him  a 
right  to   purchase   which   he   fails 
to  exercise. 
2:440. 

Effect  of  vendor  Joining  with 
vendee  in  contract  for  improve- 
ments. 

3:497;    12:332. 

Right    of   third    persons   to    Hen 
cannot  be  defeated  by  contract  be- 
tween vendor  and  vendee. 
3:497. 

Effect  of  reservation  of  vendor's 
lien  to  secure  purchase  price. 
6:536. 

Conveyance  of  property  under  a 
contract  contemplating  the  erec- 
tion of  certain  buildings — Effect 
upon  lien  claimed  for  erection  of 
such  buildings,  of  subsequent  can- 
cellation of  conveyance  for  fraud. 
5:545. 

Improvements    by     vendee     per- 
mitted to  enter. 
12:569. 

e.  Improvements   by   lessee. 

Lessee    not   an    agent    or    repre- 
sentative of  the  lessor. 
7:483;   8:493. 

Ordinarily  a  lien  for  improve- 
ments made  under  contract  with 
the  lessee  extends  only  to  his  inter- 
est. 

3:494:     4:496;     6:537;     8:493; 
12:332. 

Improvements    by    lessee    which 
the  lessor  agrees  to  pay  for. 
4:496;   6:537. 

Improvements  maUe  with  con- 
sent of  lessor. 

4:496;   6:537;   10:424. 


Improvements  authorized  by  the 
terms  of  the  lease. 
9:467;    10:424. 

Repairs  by  lessee  in  pursuance 
of  his  lease. 

4:496;   7:483. 

Improvements  which  the  lessee 
has  contracted  to  make  and  pay 
for. 

5:514;  9:467. 

Buildings    erected    by    lessee    in 
pursuance  with   the  terms  of   the 
lease    which    are    to    become    the 
property  of  the  lessor. 
8:493;   9:467. 

Effect  of  permission  given  lessee 
to  make  alterations. 
6:537. 

Lien   against    leasehold    estate — 
Effect  of  termination  of  estate  up- 
on enforcement  of  lien. 
6:537;  7:483. 

Lien    against   leasehold    estate — 
Effect  of  surrender  before  expira- 
tion of  lease. 
10:424. 

Effect  of  stipulation  of  lease  pro- 
hibiting removal  of  improvements 
until  rent  is  paid. 
10:424. 

Essentials  of  improvement  as  to 
annexation  or  permanency  in  order 
to  give  right  to  lien. 
9:467;    10:424. 

Work    performed    on    trade    fix- 
tures of  a  tenant. 
3:496. 

Buildings  erected  by  lessee  which 
he  has  a  right  to  remove. 

10:424;    11:366:    12:332,   335. 

Improvements  made  for  lessee  of 
an  oil  or  gas  well. 
12:332. 

Pnrtlrular     improvements    made 
for  lessee  held  not  to  be  trade  fix- 
tures. 
6:537. 
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Statutes  construed. 

2:433;     6:537;     8:493;     11:364, 
366. 

f.  Furnishing  machinery. 

As    to    when    a    lien    may    be 
claimed  by  one  manufacturing  or 
furnishing  machinery. 
6:543. 

Lien  for  manufacturing  machin- 
ery placed  in  a  building. 

6:568;    8:489;    9:469;   10:426. 

Machinery  set  in  a  factory. 
9:469. 

Enforcement  of  lien  for  machin- 
ery formings  manufacturing  plant 
the  different  parts  of  which  are  lo- 
cated, upon  different  platted  lots. 
8:600. 

Services  of  an   expert  employed 
to  set  machinery. 
9:468. 


g.  Services   of   architect   or   super- 
intendent. 

Services  of  architect. 
2:431      note;      3:496;      5:511; 
6:534:  8:490;   9:464;  11:363; 
12:330. 

Services  of  manager  and  super- 
intendent of  a  mining  claim. 
6:535. 

Services  of  general  manager  of 
a  shop. 
8:490. 

Services    of    one    engaged    as    a 
superintendent. 

4:494;  6:534;  9:464;  11:364. 


h.  Lien  on  railroads. 

Services  of  a  civil  engineer. 
2:431  nota 

Services   rendered   to   contractor 
as  foreman. 
11:370. 


One  performing  work  for  a  con- 
tractor in  digging  a  well  in  a  rail- 
road stockyard. 
7:487. 

Extra  work  done  by  direction  of 
chief  engineer  in  order  to  secure 
completion  of  road  within  time 
limit. 

12:338. 

Grubbing  and  clearing  right  of 
way. 

4:501. 

Coal     furnished     for     operating 
steam  shovel. 
11:364. 

Explosives  used  in  making  ex- 
cavations. 

2:431  note;   11:364;   12:331. 

Feed  furnished  for  teams  of  con- 
tractor. 
12:331. 

Posts   furrilshed   to  a   contractor 
fencing  a  railroad. 
10:425. 

Lumber    sold    sub-contractor    to 
erect   shanties    for    his    employees 
and  stables  for  his  teams. 
2:429-431. 

Statutes  construed. 

2:445;    7:482;    8:487;     10:422; 
11:370. 


VI.     SUBCONTRACTORS    AND 
MATERIAL  MEN. 

a.  General    principles. 

Materials  Inferior  to  those  called 
for  by  the  contract. 
6:540. 

Effect  of  non-residence  of  claim- 
ant. 

7:478;  8:495;  10:443. 

Statutes    giving    sub-contractors 
lien  are  to  be  strictly  construed. 
3:502;   4:501. 
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Bond    of    contractor    to    pay    all 
claims  as  a  substitute  for  lietn  of 
laborers  and  material   men. 
4 : 517. 

Rights  of  sub-contractor  where 
principal  contractor  abandons  the 
structure  and  the  owner  completes 
it. 

3:502;  5:520;  6:540;  7:485; 
9:471;  10:429;  11:370; 
12:334,  338,  341,  342. 

Lien  for  materials — Stipulation 
for  or  intent  to  claim  not  neces- 
sary. 

1:308. 

Lien   does   not   result   from   con- 
tractor being  agent  of  the  owner. 
2:443. 

A    mere    general    furnishing    of 
materials  is  not  sufficient. 
2:443. 

Lien  not  defeated  by  sale  of  ma- 
terial for  contractor's  debts. 
2:445. 

Ignorance    by    claimant    of    his 
right  to  a  lien  does  not  affect  its 
enforcement. 
2:445. 

Effect    of    non-residence    of    one 
furnishing  materials. 
7:478. 

Credltore       of       sub-contractors 
cannot  clcrim  a  lien. 
3:502. 

Necessity  of  materials  being  sold 
to  be  used,  or  being  actually  used, 
in  the  structure  sought  to  be 
charged. 

3:502;  4:501;  6:539;  8:495; 
9:461;  11:364. 

Preparation  of  materials  de- 
signed for  use  in  a  particular 
building. 

6:539;  12:330. 

Materials  supplied  to  a  contrac- 
tor under  an  ordinary  sale  on 
credit. 

3:502;    4:501;    5:620,   522. 


No  lien  when  the  labor  or  ma- 
terial     furnished      constitutes      a 
breach  of  the  builder's  contract. 
3:502. 

Limiting  of  sub-contractor's  lien 
to  the  contract  price  or  amount 
due  the  principal  contractor. 

2:443;     3:502;     5:521;     6:540; 
7:486;    9:471;    12:341. 

Lien  not  affected  by  contractor's 
agreement  to  pay  for  the  materials. 
3:502. 

Effect  of  charging  materials  to 
contractor  personally  or  reserving 
the  title. 

3:502;   4:501. 

Not  affected  by  secret  agreement 
between  holder  of  record  title  with 
another     to     whom     the    property 
really  belongs. 
3:502. 

Furnishing  materials  with  acqui- 
esence  of   o^ner. 
3:502. 

Promise   of   land   owner   to   pay 
sub-contractor  does  not  make  him 
a  principal  contractor. 
4:501;  11:370. 

Rights  of  sub-contractor  in  fund 
deposited  in  escrow  to  be  paid  over 
to  contractor. 
4:50L 

A  sub-contractor's  Hen  can  only 
be  created  in  accordance  with  the 
statute. 

5:520;   7:485. 

Subsequent     promise     by     land 
owner   to   pay   for   materials   does 
not  create  a  Hen. 
5:520. 

Manufacturer      selling     building 
material    to    a    merchant    in    the 
usual  course  of  trade. 
5:520. 

Furnishing     materials     to     con- 
tractor to  build  sewer  for  the  city 
— ^Rlght  to  Hen  on  contract  price. 
6:539. 

Effect   of    formation    of   partner- 
ship  by    principal    contractor    sub- 
sequent to  his  contract  to  erect  a 
house. 
6:539. 
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Right   to   Hen    limited    to    work 
provided  for  by  the  contract  with 
the  principal  contractor. 
7:486. 

A   vendor   of   materials   seeking 
to    enforce    a    lien    abandons    the 
title  reserved  by  him. 
8:495. 

Materials  furnished  to  one  mem- 
ber of  a  firm  of  builders. 
9:469. 

When  right  to  Hen  for  material 
becomes  complete. 
9:469. 

Contractor    of   power    house — As 
to  when  he  ceases  to  be  the  agent 
of  the  owner  so  as  to  bind  him  for 
materials. 
10:425. 

Contract  to  erect  public  building 
— ^Rights  of  sub-contractors  in  fund 
due  principal  contractor. 
6:540. 

'    Sub-contractor'8  right  to  lien  not 
affected  by  subsequent  parol  agree- 
ment between  principal  parties. 
7:486. 

Effect    of    principal    contractor's 
failure  to  perform  work  in  accord- 
ance with  his  agreement. 
9:471;   12:888. 

As   to   when    a    contractor's   au- 
thority to   bind   the  owner  termi- 
nates. 
9:471. 

Materials    for    erection   and    im- 
provements in  another  state. 
3:511. 

Lien  against  homestead  for  ma- 
terial    furnished     under    a    parol 
agreement  to  pay  therefor. 
3:511. 

Right  of  one  manufacturing 
company  selling  a  boiler  to  an- 
other manufacturing  company, 
who  had  contracted  to  furnish 
such  boiler  to  another  as  a  part  of 
a  permanent  improvement  upon 
real  estate. 
9:472. 


Necessity  of  material  being  ac* 
tually  used. 

3:503;   6:543;   7:487;   10:426. 

One  selling  a  common  article  of 
merchandise  in  the  ordinary  way, 
not  entitled  to  a  lien. 
6:543. 


Materials  •   furnished 
verbal  contract. 
10:426. 


under     a 


Effect    of    principal    contractor's 
contract  with  the  owner  being  in- 
sufficient to  give  him  a  lien. 
10:426. 

Effect  of  want  of  power  of  prin- 
cipal contractor  to  contract. 
9:471. 

Personal   liability  of   owner   not 
necessary  to  creation  of  lien. 
5:545. 

Implied   consent  to  the   employ- 
ment   of    laborers    given    by    land 
owner's  contract  with  the  builder. 
6:539. 

Rights  of  sub-contractor  to  action 
on    contractor's    bond    to    perform 
contract  and  satisfy  all  claims. 
7:485;   10:430. 

Bond  by  principal  contractor  to 
deliver     the     building     free     from 
Hens — Right    of    sub-contractor    to 
subrogation. 
9:471. 

Right  of  sub-contractor  to  prose- 
cute Hen  and  action  at  law  against 
contractor  at  the  same  time. 
11:370. 

Rights   of   sub-contractor   accept- 
ing  from   principal   contractor   an 
order  on  the  owner  for  the  amount 
of  his  bill. 
11:370. 

• 

Rights  of  sub-contractor  supply- 
ing materials  and  doing  work  upon 
several  buildings  under  an  entire 
contract,  where  the  principal  con- 
tractor is  bound  by  separate  con- 
tracts. 

11:370;   12:345. 
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Rights    of    Bub-contractor    upon 
cancellation  of  original  contract. 
11:370. 

One  furnishing  the  labor  of 
others. 

12:330. 

Rights  of  sub-contractor  in  case 
of  non-completion  of  work  through 
fault  of  owner. 
12:338. 

Contractor's  bond^Statutes  con- 
strued. 

12:336. 

Completion  of  building  by  sure- 
ties of  contractor — Rights  between 
them    and    his    previous    sub-con- 
tractor. 
12:338. 

Rights  of  material  men  to  lien 
for  extras. 
12:338. 

Knowledge  and  consent  of  owner. 
11:371;   12:339. 

Including  in  a  lien  for  excava- 
tion a  charge  for  hauling  away  the 
dirt. 

6:539. 

Rights  of  one   having  a  chattel 
mortgage  on  material  used. 
1 : 563. 

Right    of   municipality   discharg- 
ing   claims    of    sub-contractors    to 
recover    amount    from    surety    on 
contractor's  bond. 
12:336. 

b.  Materials  for  which  Hen  may  be 

had. 

Labor     performed     for    building 
contractor     In     polishing     granite 
columns. 
4:494. 

Materials  furnished  to  a  plumber 
having  contract  for  plumbing. 
5 :  520. 

Belting  for  machinery  constitut- 
ing a  fixture  In  a  building. 
6:539. 


I     Mantels,  '  tiles   and    grates,    and 
labor  Incident  to  placing  them. 
5:522. 

Ready   made    doors,    sashes   and 
blinds. 
5:522. 

Manufactured    or    prepared    arti- 
cles furnished  for  use  in  a  particu- 
lar building. 
7:487. 

Iron  pipes  furnished  by  a  manu- 
factory   to    a    contractor    erecting 
city  water  works. 
9:470. 

Labor    and    materials    used    in 
wiring  house  for  electricity. 
11:364. 

Shelving  placed   in   a  building. 
11:364. 

Hauling  away  dirt  from  an  ex- 
cavation  and  hauling  sand   to   be 
used  in  refilling  it. 
12:331. 

c.  Materials  for  which  lien  can  not 
be  claimed. 

Materials  furnished  on  Sunday. 
3:502. 

A  lien  cannot  be  claimed  for  the 
hire  of  a  well-boring  machine. 
8:497. 

Lubricating  oil  used  in  running 
machinery. 
1:561. 

Oil  used  for  illuminating  and 
gasoline  used  for  fuel  in  a  mining 
plant. 

8:496. 

Hauling  slate   to   a   building   to 
roof  the  same. 
8:495. 

Wrenches  and  belting  to  be  used 
in   connection   with  machinery  at- 
tached to  land. 
6:543. 

Furnishing   board    to   employees 
of  a  manufactory. 
6-543. 


MECHANICS'  LIENS,  VI.  d— f. 


413 


Cover  for  a  stove  pipe  flue. 
8:497. 

Lumber  furnished'  contractor   to 
hold  concrete  arch  in  place  while 
hardening. 
10:426. 

Small  parts  of  machinery  bought 
in  ordinary  course  of  business. 
11:364. 

Materials   furnished    for   a   tem- 
porary bridge  required  in  the  con- 
struction of  a  permanent  bridge. 
11:364. 

d.  Statutes  construed. 

Necessity  and  sufficiency  of  no- 
tice to  owner  of  claim  of  lien  by  a 
sub-contractor  or  material  man — 
Statutes  construed. 

3:504;  4:501.  502;  5:522; 
6:543;  7:485,  487;  8:497, 
498;  9:469,  470;  10:426; 
11:371;  12:839. 

Miscellaneous  statutory  provis- 
ions construed. 

3:503;  4:502;  5:522;  6:543; 
7:487;  8:497;  9:470;  10:426; 
11:370;   12:331,  838,  339. 

Kansas   statute   construed — Bond 
for  protection  of  laborers  and  ma- 
terial men. 
5:522. 

Statute  requiring  owner's  writ- 
ten acceptance  of  contractor's  con- 
tracts. 

7:487. 

In    Montana    sub-contractor    has 
direct  lien  upon  the  premises. 
1 :  562. 

» 

e.  Sub-contractors     of     second     or 

third  degree. 

Right  of  sub-contractors  of  sec- 
ond or  third  degrree  to  claim  a  lien. 
1:562;     3:503;     4:501;     5:522; 
10:426;   11:370. 

f.  Effect  of  contract  with,  or  pay- 

ments to  contractor. 

Effect  of  agreement  by  con- 
tractor with   owner  that  no  liens 


frhall  be  filed,  or  that  he  will  re- 
lease and  discharge  the   structure 
ftom  all  Hens  of  sub-contractors. 
3:502;     4:501;     6:540;     8:498, 
499;    9:471;    12:^339. 

How  far  rights  of  sub-contract- 
ors and  material  men  are  affected 
by  payments  to,  or  contracts  with, 
the  principal  contractor. 

3:503;  5:521;  6:539,  540; 
7:486;  8:498.  499;  9:471; 
10:427;    11:363.  372;    12:340. 

Effect  of  agreement  by  con- 
tractor to  waive  his  right  to  a 
lien. 

5:521. 

ElTect  of  contractor's  failure  to 
complete  building. 

1:306;   6:540;    12:338. 

Contractor's    agreement    to    take 
his    pay    in   property — Effect   upon 
rights   of  sub-contractors  and  ma- 
terial men. 
6:541. 

New   Jersey   statute   construed — 
Advance    payments    by    owner    to 
contractor. 
6:543. 

Lien    limited    to    structure,    au- 
thorized  by   principal    contractor's 
contract. 
8:497. 

Agreement  by  the  principal  con- 
tractor to  deliver  building  free  of 
all    liens,    defeats    sub-contractor's 
right  to  a  lien. 
1:562. 

Right  to  lien  not  limited  by  the 
contracts  or   defaults  of  the  prin- 
cipal contractor. 
2:443. 

Authorities  are  to  the  contrary. 
2:443. 

Effect  of  contractor's  agreement 
not  to  sub-let  the  work. 
2:445. 

Effect  of  contractor  releasing  his 
right  to  file  lien. 
2:445. 
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Lien  not  dependent  on  contract- 
or's right  to  recover  from  owner. 
3:502. 

VII.     HOW.  WAIVED    OR    DE- 
FEATED. 

a.  In  general. 

Effect  of  destruction  of  building 
upon  right  to  enforce  lien. 

3:501,      502;       4:516;      5:523; 
7:494;  10:432;  12:337. 

Burden  of  proving  waiver. 
6:548. 

Right    to   lien   may   be   lost   by 
fraud. 
5:523. 

When  lien  is  once  lost  it  cannot 
be  revived. 

5:523;  7:494. 

Making  a  new  contract  with  pur- 
chaser of  property, 
5:523. 

Acquisition  by  claimant  of  title 
to  undivided  interest  in  property. 
5:523. 

Loss   of   contractor's   right   to   a 
Hen — Effect  upon   sub-contractors. 
3:50L 

Assignment  of  claim  as  a  waiver 
of  right  to  lien. 
3:501;   5:523. 

Taking  personal  Judgment. 
3:501. 

Lien  in  favor  of  a  partnership — 
Effect   of   transfer   of   interest   be- 
tween partners. 
4:503. 

Effect  of  material  man  accepting 
an   assignment   from    the   builders 
of  all  their  rights. 
4:503. 

Appointment  of  receiver  for  cor- 
porate property  owner. 
6:548. 

Levy    of    attachment    afterward 
dismissed. 
6:548. 


Acceptance   by  subcontractor  of 
order     drawn     by     contractor     on 
owner. 
7:494. 

Lien    not    lost    by    unimportant 
omissions  or  defects. 
7:494. 

Representation  by  sub-contractor 
that  he  will  not  look  to  the  owner 
for  pay. 
7:494. 

Banker  furnishing  materials  to 
a  contractor — Effect  of  accepting  a 
deposit  of  building  money  from 
contractor  and  honoring  checks 
against  the  same. 
7:494. 

Agreement  by   owner  to  convey 
premises     to      sub-contractor     for 
their  completion  of  the  work. 
7:494. 

Asserting  right  to  payment  out 
of  particular  fund  as  a  waiver. 
8:505. 

Effect     of     mistaken     statement 
that  lien  has  been  paid. 
9:477. 

Discharge  of  principal  debtor  in 
federal  bankruptcy. 
10:431. 

Effect  of  bankruptcy. 
11:369. 

Change  of  ownership  of  property 
does  not  affect  lien. 
4:516. 

Sale  of  premises  before  all  ma- 
terials are  delivered. 
2:447. 

Failure   to   comply  with   statute 
due    to    fault    of   owner   does    not 
affect  Hen. 
4:516. 

Reducing  debt  to  Judgment  does 
not  affect  Hen. 
4:516. 

Lien     against     leasehold     estate 
not  defeated  by  a  premature  sur- 
render of  lease. 
10:437. 
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Making    entire    contract    for    a 
lump  sum  to  supply  lienable  and 
non-llenable  materials. 
11:369. 

A    material    man    who    has    re- 
leased his  Hen  cannot  claim  a  lien 
on  a  fund   in  the  hands  of  a  re- 
ceiver holding  the  property. 
3:602. 

Failure    of    owner    to    complete 
building. 
1:563. 

Refusal  by  owner  to  permit  deliv- 
ery   of    materials    prepared   under 
contract. 
2 :  447. 

Purchases  by  lien  claimant  from 
firm    store  of   which   the  debtor's 
manager  is  a  member. 
9 :  477. 

b.  By  agreement. 

Lien  may  be  released  or  waived 
by  agreement. 

1:313;     3:501;     6:523;     6:548; 
7:494. 

Lien  by   contractor  constructing 
railroad — Effect    of    agreement    to 
take  bonds,  stock,  etc.,  in  payment. 
10:431. 

Mere  agreement  to  take  a  mort- 
gage, not  a  waiver. 
3:  SOL 

Cancellation  of  contract  by  mu- 
tual consent. 
3:50L 

The  lien  is  waived  by  a  special 
agreement  inconsistent  with  its  ex- 
istence. 
5:523. 

Effect  of  agreement  of  claimant 
to  take  his  pay  in  property. 
3:511;    6:548. 

Construction  of  particular  stipu- 
lations as  to  waiver  of  lien. 

3:501;    4:503;   8:505;    12:337. 

c.  Taking  notes  or  security. 

Taking  other  security  as  a  wai- 
ver of  a  mechanic's  Hen. 

3:501;     4:503;     5:523;     6:549; 
7:495;   9:477;    12:337. 


Taking  of  notes  as  a  waiver. 
2:447;     3:501;     4:503;     5:523; 
6:549;  7:495;   8:505;  10:431; 
11:369;  12:337. 

Taking  chattel  mortgage  on  ma- 
chinery afterward  annexed  to  the 
land. 

9:478. 

Security  accepted  through  fraud. 
6:549. 

Taking  cumulative  security  does 
not. 

1:563. 

Effect    of    taking    notes    not    as 
payment,  but  In  settlement  of  bal- 
ance due  claimant. 
5:526. 

Taking  notes  which  reserve  title 
In  the  seller  until  the  material  Is 
paid   for— Right   to   equitable   lien. 
4:516. 

d.  By  bond  of  contractor — Surety's 

rights^ 

Waiver  of  right  to  lien  by  reason 
of  claimant  being  surety  on  con- 
tractor's bond  stipulating  against 
mechanic's  liens. 

2:447;  4:503;  5:521,523;  6:548; 
7:494;  8:499;  9:477. 

Surety    on    bond    of    contractor 
against  negligence  may  assert  lien. 
4:503. 

Waiver  by  contractor  of  right  to 
lien   by   giving  bond   indemnifying 
against  liens. 
11:369. 

Statutes  construed. 
12:337. 

VIII.     FILING    OF    LIEN    STATE- 
MENT. 

a.     in  general. 

Construction  of  Texas  statute — 
Contractor  to  file  contract. 
2:439. 

Proof  of  service  of  notice  of 
lien. 

3:51L 
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Construction  of  statutes  requir- 
ing service  of  notice  of  lien  claim- 
ant. 

4:505;  5:526. 

Filing  of  lien  statement  not  re- 
quired in  Iowa. 
7:497. 

California     statute     construed — 
Filing  building  contract. 
11:378. 

Architect's  certificate  as  a  condi- 
tion precedent  to  the  establishment 
of  a  lien. 

11:361;  12:341. 

b.     Requisites  of  statement. 

1.  ^  In  general. 

Claim    need    not    be    personally 
filed  by  the  claimant. 
4:505;    11:373. 

No  particular  form  is  required. 
4:505. 

Whole  statement  should  be  con- 
strued together,  in  determining  its 
suflaciency. 

4:505;   6:551. 

Substantial  compliance  with  the 
statute  is  required  and  is  sufilcient. 
1:561;     3:504;     4:505;     5:526; 
6:551;  11:374. 

Statement  not  defective  because 
it  contains  more  than  the  statute 
requires. 
4:505. 

Necessity  of  staling  name  of  per- 
son  to  whom  work  and  materials 
were  furnished. 
5:526;    6:551. 

Essential    statements    cannot   be 
supplied    by    pleadings    or    by    ex- 
trinsic evidence. 
7:497. 

Declaration  that   amount   due  is 
due  in  gold  coin  does  not  vitiate 
the  statement. 
5:526. 

I^aw  In  force  when  Hen  accrued, 
governs. 
2:438. 


Lien    statement    complying   with 
itatute  which  went  into  force  after 
contract  for  the  building,  sufficient. 
2 : 438. 

Binding    effect    of    allegation    in 
lien  statement  as  to  date  of  com- 
mencement of  lien. 
7:497. 

Lien  claim  for  furnishing  and  lay- 
ing a  given  number  of  brick,  held 
sufficient. 
2:438. 

Requisites  of  lien  statement    by 
Fub-con tractors   and  material  men. 
2:445;     5:527;     6:552;     7:498; 
8:510;   9:480. 

Particular    lien    statemenvS    held 
insufiicient. 
2:439. 

Miscellaneous     statutory     provi- 
sions construed. 
3:505;    11:373. 

2.    Allegationsi  as  to  oumership  and 
description  of  property. 

Necessity  and  sufficiency  of  al- 
legations as  to  ownership  of  prem- 
ises. 

1:561;  3:505;  4:507;  5:527, 
528;  6:555;  7:501;  8:509; 
9:482;  12:346.     • 

Failure   to   name  wife   of  owner 
having  a  community  interest  In  the 
property. 
5:526. 

Necessity  and  sufficiency  of  de- 
scription of  the  premises. 

1:561;  3:506:  4:?08:  5:530; 
6:556;  7:501;  8:509;  9:482; 
10:435;   11:374;  12.345. 

Description  of  mining  property. 
3:506. 

Filing  another  instrument  as  an 
exhibit    containing    description    of 
the  premises. 
4:508. 

Indefinite    or   erroneous    descrip- 
tion— Aiding  by  parol  evidence. 
3:506;  4:508. 
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3.    Statement  of  accoilnt  and  con- 

tract. 

Necessity  of  Itemizing  the  ac- 
count. 

2 : 439. 

Construction  of  statute  requiring 
•itemized  account." 
9 :  470. 

Materials    furnished    under    dis- 
linct  ctmtracts   ^ith  different  per- 
sons  cannot   be   embraced   in  one 
account. 
8:495. 

As  to  what  statement  of  the  ac- 
count and  contract  is  necessary 
and    sufficient. 

3:504.  505;  4:509;  5:526.  531; 
6:557;  7:502;  10:433,  435; 
11:373,    374;    12:343,   345. 

Statement  of  price  at  which  ma- 
terials  were  to  be  furnished. 
3:504. 

Reouirements  of  lien  statement 
of  subcontractor  as  to  the  contract 
pnd  account. 

3:504;  4:505,509;  5:527;  6:552, 
557;    7:502;   8:506;   10:433. 

4.    Signature   and   verification. 

Signature      by      claimant's      at- 
torneys. 
6:551. 

Necessity     and     sufficiency     of 
verification  of  lien  statement. 
4:511;    5:534;    6:559. 

Verification  preceding  statement 
of  account. 
10:435. 

Verification  by  one  as  book- 
keeper and  treasurer  of  a  corporsr 
tion. 

4:511. 

Signature     and     verification     of 
statement  filed  on  behalf  of  a  firm. 
7:504;   8:510. 

Lien  claimed  by  a  corporation — 
Verification  by  affidavit  of  a  per- 
son descrijDing  himself  as  a  mem- 


ber or   manager   of   such    corpora- 
tion. 

3:504;   10:435. 

Verification  by  secretary  of  cor- 
poration. 
8:510. 

Verification  by  agent  or  attorney 
of  claimant. 

3:504;    4:511;    7:559;   10:435. 

Sufficiency  of  verification  based 
on  information  and  belief. 
4:511;   7:504. 

Necessity   and  sufficiency  of  ot- 
ficer  s  Jurat  and  seal. 
3:504;  7:504. 

Certificate  of  officer's  official  ca- 
pacity— When  required. 
4:511. 

c.     Mistakes  and   Inacouraeies. 

Unimportant  or  unintentional  er- 
rors do  not  vitiate  the  statement. 
1:561,563;  3:507;  4:510;  5:532; 
7:503;   9:483;    11:376. 

False   instrument  in  an   Import- 
ant particular  vitiates  the  claim. 
3:507. 

Correction  of  mistakes  by  filing 
a  correct  statement. 
3:507. 

Efl^ect  of  filing  a  statement  for 
too  great  a  sum. 

4:510;    11:376;    12:346. 

Efl^ect  of  including  non-lienable 
items. 

1:561;     3:504;     5:533;     6:558; 
7:503;  10:436;  11:376. 

Inaccuracy   as   to   time   material 
was  furnished. 
7:503;  8:511. 

Mistake  as  to  amount  due. 
8:511;  9:483;  10:436. 

Intentional  gross  inaccuracy  in 
stating  the  amount  due  vitiates  the 
claim. 

3:507;  9:483;  10:436. 

Erroneous  statement  as  to  own- 
ership of  property. 
11:376. 
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California     statute     construed — 
Willfully    including    work    or    ma- 
terials not  furnished. 
4:510. 

d.      Amendment. 

Amendment  of  lien  statement. 
3:509;     4:505;     6:558;     7:505; 
9:484;   11:374. 

Statement  cannot  be  amended  to 
the  prejudice  of  other  lien  holders. 
3:504. 

Amendment    of    verification    by 
adding  officer's  place  of  residence. 
5:539. 

Amendment   of    defective    verifi- 
cation. 
6:564. 

Amendment  correcting  error  in 
description. 

6:564;  8:518. 

e.     Time   and    place   of  filing — Re- 
cording. 

Law  in  force  when  lien  accrued, 
determines. 
2:438. 

Statement  .must  be  filed  within 
the  time  prescribed  by  the  statute. 
3:504;    4:506. 

Necessity  of  statement  showing 
on  its  face  that  it  is  filed  within 
the   requisite   time. 
3:504,   505. 

Lien    for    materials    shipped    to 
contractor — Time    for    filing    dates 
from  the  arrival  of  the  material. 
4:506. 

Premature  filing  of  statement  will 
not  create  a  lien. 
5:528;    10:434. 

Premature   filing   may   be   cured 
by   subsequent  filing  in   due  time. 
3:504. 

When  time  for  filing  statement 
has  elapsed,  the  lien  claim  can- 
not be  revived  by  subsequent  agree- 
ment. 

5:528. 


Effect  of  statute  enlarging  time 
for  filing  lien  statement. 
8:508. 

Within  what  time  lien  state- 
ment must  be  filed  and  date  at 
which  time  begins  to  run. 

2:438;  3:604.505;  4:506;  5:528; 
6:553;  7:499;  8:508;  9:481; 
10:434;  11:375;  12:344. 

Application    of    this    rule    where 
materials  are  furnished  under  sev- 
eral distinct  contracts. 
8:508. 

Material    man's    lien — Time    for 

filing   runs   from   the   date   of   the 

sale  and  delivery  of  the  last  item. 

3:502;  4:501;  7:497,  499;  9:481; 

10:434;  11:375;  12:344. 

Time  within  which"  lien  statement 
must  be  filed — Miscellaneous  stat- 
utory provisions  stated,  construed 
and  applied. 

2:438;  3:504,505;  4:506;  5:528; 
6:553;  7:499;  8:508;  9:481; 
10:434;  11:375;  12:344. 

Extension     of     time     for     filing 
statement    by    alterations,    repairs, 
or  substitution  of  new  materials. 
5:528;     6:554;     7:500;     9:481; 
10:425,  434;   11:375.  * 

Delay   occasioned   by   the  owner 
does  not  invalidate. 
2:438. 

Lien   statement  not  filed   within 
statutory  time — Vendee  without  no- 
tice  does   not  take   subject   to. 
2:439. 

Lien   statement   against  railroad 
lying    in    two    counties — Filing    in 
one  county. 
8:506. 

Property  situated  in  more  than 
one  county — Where  lien  must  be 
filed. 

3:504. 

Place   of   filing   where   premises 
are   within   the   bounds   of   a   new 
county  formed  out  of  an  existing 
county. 
8:506. 
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Effect  of  officer's  failure  to  record 
lien  statement. 

3:504;   7:497;   8:507. 

f.     Joint    lien    on    several    lots    or 
buildings. 

As  to  when  one  may  enforce 
under  one  claim  a  Joint  lien  on 
several  lots  or  buildings. 

1:561;  2:435,439;  3:500;  4:498; 
5:516;  6:544;  7:488;  8:500; 
9:473;  11:370.  373;   12:345. 

Enforcement  of  lien  for  ma- 
chinery forming  a  manufacturing 
plant  the  different  parts  of  which 
are  located  upon  different  platted 
lots. 

8:500. 


IX-     FORECLOSURE        OF        ME- 
CHANIC'S   LIEN. 

'  a.  In  general. 

Right  of  lien  holders  and  owner 
where  the  purchase  money  remains 
unpaid. 
2:441. 

Lien  acquired  by  partnership  or 
firm — Right  of  successor  to  en- 
force. 

2:448. 

When  lien  may  be  enforced  for 
materials     furnished     at    different 
times  under  one  contract. 
5:520. 

Assignee   or   receiver   of  insolv- 
ent claimant  may  enforce  lien. 
3:508. 

Proceedings  to  enforce  lien  will 
not  lie  until  a  claim  is  due. 
3:509. 

Enforcement   of    single   lien   for 
materials    furnished    a    contractor 
and  a  sub-contractor  for  use  in  the 
same  building. 
4:515. 

Statutory  Hen  not  enforceable  in 
equity. 
4:515. 


Lien  claimant  cannot,  at  his  op- 
tion, enforce  his  lien  on  a  part  only 
of  the  property  subject  to  it. 
4:515. 

Lien    against    railroad — ^Elnforce- 
ment  against  the   entire   road. 
6:53L 

Sub-contractor's     lien — ^Adjudica- 
tion of  amount  due  him.  necessary. 
7:485. 

Right   of   fraudulent   grrantee   of 
owner  to  contest  validity  of  lien. 
11:366. 

Effect  of  fraud  in  a  transfer  of 
title  to  property. 
11:367. 

Conclusiveness  of   Judgment   es- 
tablishing   lien    on    homestead    to 
which  husband  only  is  a  party. 
11:378. 

Lien  cannot  be  foreclosed  in  pro- 
ceedings   to    register    title    under 
the  Torrens  law. 
11:378. 

When  only  one  action  should  be 
brought. 
11:379. 

Contractor  must  show  substantial 
performance  of  his  contract. 
12:334. 

Lien  limited  to  agreed  cost. 
12:334. 

Rights    of    contractor,    who    has 
imperfectly  performed  his  work  In 
a  manner  affecting  the  appearance 
of  the   structure. 
12:334. 

Procedure    where    building    has 
been  removed  before  expiration  of 
time  for  filing  mechanic's  lien. 
12:337. 

Texas     statute     construed — Pro- 
rating liens  irrespective  of  priority. 
12:342. 

Statutes   construed. 
11:379. 
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b.  Statute    of    limitations. 

Statute  in  force  at  time  of  fil- 
ing of  lien  statement  determines 
time  for  bringing  action  to  fore- 
close. 

3:509. 

The    defense   of   the   statute   of 
limitations  must  be  pleaded. 
5:538. 

As  to  when  the  statute  of  limita- 
tions begins  to  run. 
6:563. 

Rule  where  statutory  period  ex- 
pires  on   Sunday. 
3:510. 

Statutory  period  not  extended  D> 
debt  being  payable  In  installments, 
all  of  which  are  not  due  within  the 
period. 
7:508. 

Extension  of  period  by  non-resi- 
dence   of    land    owner — ^Effect    as 
against  other  resident  lien  holders. 
5:538. 

Appearance    and    pleadings    by 
lien  claimant  in  a  suit  by  another 
lien    holder,   not    sufficient    to   bar 
running  of  statute. 
7 : 508. 

A  provision  excepting  from  the 
period  of  limitation  the  time  dur- 
ing which  the  defendant  is  absent 
from  the  state  is  held  not  to  apply 
to  an  action  to  foreclose  a  me- 
chanic's lien. 
8:514. 

Statute  giving  preference  to  cer- 
tain   claims    without    filing    notice 
of   lien   does   not   extend   time  for 
enforcing  the  lien. 
10:440. 

Commencement  of  action  against 
owner  within  the  statutory  period 
— Making  others  parties  afterward. 
8:514;  10:440. 

As  to  what  constitutes  such 
commencement  of  an  action  to  en- 
force a  mechanic's  lien  as  will  pre- 


vent the  running  of  the  statute  of 
limitations. 

3:510;  4:515;  5:538;  6:563; 
7:508;   8:514;   9:488. 

Commencement    of     the     action 
does  not  preserve  lien  against  in- 
cumbrancers not  made  parties  with- 
in  the   period   of   limitation. 
3:510;    5:538;    6:563;    7:508. 

Rights  of  mortgagees  not  maae 
parties  within  period  of  statute  of 
limitations. 
10:437. 

Within  what  time  action  to  fore- 
close lien  must  be  commenced — 
Miscellaneous  statutory,  provisions 
stated  and  construed. 

4:515;  5:538;  6:563;  7:508; 
8:514;  9:488;  10:440;  11:377; 
12:347, 


c.     Against  buildings  only. 

Priority  of  lien  as   to  buildings 
— Right  of  removal. 

3:498;     4:499;     6:547;     7:492; 
8:503;   9:475;   10:438. 

Eniorcement  of  lien  having  prior- 
ity as  to  buildings,  power  of  court 
to  value  the  land  and  buildings  sep- 
arately and  direct  their  sale,  and 
the  division  of  the  proceeds. 
10:438. 


d.  Procedure. 

1.    In  general. 

In    matters    of    procedure,    me- 
chanic's lien  laws  are  to  be  liber- 
ally  construed. 
2:440. 

The  method  of  enforcing  a  me- 
chanic's   lien     is    determined     by 
the  law   in  force  at  the  time  the 
proceedings   are   had. 
2:448;    4:515;   5:509. 

In  Illinois,  proceedings  are  gov- 
erned by  the  law  in  force  at  the 
time  the  contract  under  which  the 
lien  was  claimed  is  made. 
10:437. 


MECHANICS'  LIENS,  IX.  d.  1. 


421 


Practice  where  there  has  been  an 
asBignment     for     the     benefit     of 
creditors. 
3:509. 

Cross  bill  by  owner  for  damages 
for    failure    to    construct    building 
according  to  contract. 
12:348. 

In  Minnesota,  the  foreclosure  is 
an  ordinary  civil  action,  except  as 
modified  by  statute. 
2:442. 

Material  variance,  as  to  the  de- 
scription of  the  property,  between 
the  complaint  and  the  notice  is 
fatal. 

3 :  509. 

Variance  between  lien  statement 
and  proof  as  to  price  of  materials. 
8:516. 

Jury  trial. 
3:509;    4:515. 

Work    done   under    two    distinct 
contracts    cannot    be    blended    to- 
gether. 
3:509. 

Action    to    enforce    lien   for   ma- 
terial— Debt    due    from    contractor 
must  be  first  adjudged. 
3:509. 

Property  against  which  lien  is 
sought  is  under  Icontrol  of  the 
court. 

4:515. 

Enforcement  of  lien  by  con- 
tractor who  has  abandoned  his 
contract  for  fault  of  owner — ^Ex- 
tending of  lien  to  material  belong- 
ing to  contractor  and  left  on  the 
premises. 
4:515. 

Proceedings    do    not    involve    a 
freehold. 
4:515. 

Action  against  contractors  Joint- 
ly   liable — Judgment    upon    service 
of   process   upon   one   of   the  con- 
tractors. 
4:515. 


£}nforcement  of  lien  by  purchaser 
thereof  for  less  than  its  face  value 
— EJxtent  of  recovery  allowed. 
7:510. 

Power  of  court  to  adjudge  valid- 
ity of  tax  deed. 
8:518. 

Rights  o^one  having  brought  ac- 
tion   who    intervenes    in    a    subse- 
quent action. 
9:486. 

Waiver  of  objection   that  action 
is  prematurely  brought. 
9:486. 

Enforcement     of      lien     against 
leasehold  estate  where  lessor  is  a 
receiver. 
10 : 437. 

Liability    of   mortgagee   made  a 
party  for  costs. 
10:442. 

Marshalling  securities — Rights  of 
holder  of  mortgage. 
5:543. 

Debt  secured  by  mechanic's  lien 
need  not  be  presented  to  adminis- 
trator for  allowance. 
5:544. 

Withdrawal  by  plaintiff  of  a  part 
of  his  claim. 
5 :  544. 

Consolidation    of   actions. 
4:515;   5:544;  8:518. 

Jurisdiction    where    property    is 
situated,    although    defendant    re- 
sides in  another  county. 
5:544. 

Effect   of  making   one   of  party 
answer  as  to  his  interests. 
5:544. 

Conclusiveness     of     finding     of 
court    contradicted    by    the    record 
beyond  doubt. 
5:544. 

Lien  may  be  asserted  by  cross* 
complaint. 
6:567. 
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Compliance   with   condition   that 
workmanship  and  materials  are  to 
be  to  the  satisfaction  of  a  certain 
superintendent  must  be  shown. 
6:567. 

Compliance     with     condition    in 
contract    requiring    contractors    to 
pay  all  claims,  must  be  shown. 
6:567. 

Rights     of     non-suited     plaintiff 
where  several  actions  are  consoli- 
dated. 
6:567. 

Action  to  enforce  lien  against  the 
Interests    of    several    cotenants — 
Power  of  court  to  order  sale  and 
partition  of  land. 
6:567. 

Service  by  publication.  , 

5:544;  7:510. 

Illinois     statute     construed — ^Ap- 
pointment of  receiver. 
7:510. 

Miscellaneous     statutory     provi- 
sions stated  and  construed. 
3:510;  6:567;  9:489. 

2.    Complaint 

Complaint— What  allegations  are 
necessary  and  sufBciency  of  par- 
ticular allegations. 

2:442;  3:509;  4:512;  5:535; 
6:560;  7:506;  9:485;  10:439; 
11:374. 

Complaint  by  sub-contractor. 
2:442;  3:510;   11:374. 

Petition  to  foreclose  against  a  re- 
ceiver must  show  permission  of  the 
court  to  sue. 
3:509. 

Allegation  as  to  nature  of  claims 
of  other  lien   claimants   made  de- 
fendants. 
3:509. 


Complaint  to  enforce  Hen  against 
separate      property      of      married 
woman. 
3:510. 

Effect  of  attaching  copy  of  lien 
statement  to  complaint. 
12:348. 

3.    Partie^y   in   general^ 

• 

Action  by  sub-contractor  or  ma- 
terial man — When  contractor  is  a 
necessary  or  proper  party. 

3:508;     4:513;     5:536;     6:561; 
7:507;  11:378. 

Effect  of  omission  of  necessary 
party. 
3:508. 

Effect  of  failure  to  make  holder 
of  subsequent  lien  a  party. 
9:486. 

Beneficiary  under  a  trust  deed, 
not  bound  unless  made  a  party. 
11:366. 

Waiver    by   owner    of    right    to 
have  lessee  made  party. 
12:348. 

Lien    against    community    prop- 
erty— When  wife  of  owner  bound 
though  not  made  a  party. 
4:515. 

One  who  appeals,  demurs  and 
pleads  to  the  plaintiff's  action  is 
bound  by  judgment  rendered  there- 
in. 

8:5lg. 

Parties    to    action    by    sub-con-i 
tractor. 
12:348. 

4.    Persona  held  necessary  or  prop- 
er parties. 

One   owing   the   debt   for   which 
the  lien  is  sought  to  be  enforced. 
8:518. 

Husband,  in  equitable  action  to 
enforce  Hen  against  wife's  proi>- 
erty. 

8:512. 

Land  owner's  wife. 
5:536. 


MECHANICS*  LIENS.  IX,  d,  5-7. 


Husband   and   wife,   where   com- 
munity property  is  affected. 
2:422;   4:513;   11:378. 

Owner  of  legal  title. 
3:508. 

One  claiming  under  a  subsequent 
conveyance. 
3:508. 

All  persons  claiming  an  interest 
in  the  premises. 

3:508,  510;    8:512. 

Contractor,  in  action  to  enforce 
a  lien  for  materials. 
3:508. 

All  other  lien  claimants. 
3:508;    4:513;    6:561. 

Incumbrancers. 
3:508. 

Assignee  of  the  lien. 
3:508. 

Beneficiary  under  a  trust  deed  of 
the  property. 
4:513;  9:486. 

One    against    whom    priority    of 
lien  is  claimed. 
4:513. 

Assignee  of  a  mortgage  on  the 
premises. 
5:536. 

Holder  of  a  tax  title.  ' 

8:512. 

Holder  of  prior  mortgage. 
3:510. 


5.    Persons  field  not  necessary  or 
proper  parties. 

A  contractor  who  has  abandoned 
his   contract. 
2:442. 

Assignor  or  person  holding  the 
property. 
2:442. 

When  contractor  is  not  necessary 
party   in    action    to   foreclose    ma- 
terial men's  liens. 
3:508. 
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1 
Action      by      sub-contractor — At- 
torneys of  contractor  holding  liens 
upon  his  title  papers. 
4:513. 

One  who  has  parted  with  his  in^ 
terest  in  the  land  by  a  conveyance. 
5:536. 

Holder  of  a  mortgage  void  on  its 
face. 

7 : 507. 

Enforcement     of     lien     against 
equitable  interest — Holder  of  legal 
title  not  a  necessary  party. 
7:507;  8:512. 

Subsequent  purchaser  not  neces- 
sary party. 
11:378. 

6.    Defensies,  counterclaim  and  set- 

off- 

What  constitutes  a  defense  and 
sufficiency  of  answer. 

3:509;     4:514;     5:537;     6:562; 
7:507;  8:513. 

Action  by  one  who  has  taken  an 
assignment  of  the  original  contract 
made  with  several  persons  subscrib- 
ing funds  to  erect  a  building — Forg- 
ery of  subscriptions  as  a  defense. 
8:513. 

Defense   that  property   Is  home- 
stead, need  not  be  pleaded. 
2:442. 

That   part   of  the   material   fur- 
nished   was    not   required    for   the 
building. 
1:563. 

Action  by  assignee  of  mechanic's 
Hen  claim — Failure  of  assignee  and 
contractor    to    perform    new    con- 
tract as  a  counter-claim  or  set-off. 
9:489. 

Setting  off  damages  for  defective 
work  or  for  delay  in  completing 
work. 

12:334. 


7.    Amendments, 


Amendment    of    copy 
filed  with  complaint. 
4:512. 


of    notice 
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Supplying  necessary   verification 
of    lien    statement   by    amendment 
of  bill  to  enforce. 
9:485. 

Amendment  of  pleadings. 

5:539;    6:564;    10:485;    12:348. 

Amendment  by  bringing  in  new 
parties. 
5:544. 

8.    Evidence  and  burden  of  proof. 

Order  of  proof. 
'3:509. 

Proper    filing   of    lien    statement 
must  be  shown. 
6:567. 

Wbere  allegations  of  the  bill  are 
denied  the  mere  production  of  the 
lien  claim  complying  with  the  stat- 
utory requirements  wilD  not  au- 
thorize a  decree  of  sale. 
7:509;    10:437. 

Inference  that  last  material  was 
furnished   on   the   last   date   speci- 
fied in  the  complaint. 
3:509. 

Rebutting  presumption  that  ma- 
terials   were    furnished    or    work 
done  on  the  credit  of  buildings. 
5:542. 

Fixing     boundary,    line     of     lot 
against    which    lien    is    sought    by 
proof  of  the  erection  of  a  fence. 
8:516. 

Void   contract — Force  and   effect 
as  evidence. 
3:495. 

What  constitutes  a  material 
variance  between  the  complaini 
and  proof. 

4:515;  5:542;  7:509,  510;  8:516. 

Admissibility  of  evidence  of  cus- 
tom concerning  basis  of  estimates 
of  work  and  labor. 
3:509. 

Admissibility    of   books    of   third 
party  to  show  date  of  delivery  of 
material  or  when  work  was  done. 
9:487. 

Lien    notice   as    evidence — When 
questions  as  to  its  sufficiency  must 
be  raised. 
8:516. 


The   agreed    price   for   materials 
is    prima   facie    evidence   of   their 
value. 
8:616. 

Evidence   admissible    in   support 
of  plea  of  payment. 
12:348. 

Action   by   material   man   where 
contract    has    been    abandoned    by 
contractor — Evidence  admissible  to 
determine  rights  of  parties. 
9:487. 

Action      by  sub-contractor — Ad- 
missibility  of  declarations  of  con- 
tractors. 
3:509. 

Statement    between    the    parties 
as  to  price  of  material  or  labor  as 
evidence 
5:542. 

Particular  evidence  held  suffi- 
cient to  sustain  a  decree  of  lien 
against  a  married  woman's  real  es- 
tate. 

6:566. 

Lien  claimant  has  burden  of 
proof. 

3:509;   12:328. 

Burden  of  proof  as  to  facts  show- 
ing   the    lien    to    be    filed    within 
proper  time. 
9:487. 

« 

9.    Allowance  of  interest  and  attor- 
ney's fees. 

Allowance  of  interest. 

1:561;    4:515;  '8:517;    10:441. 

Attorney's  fees  not  allowed,  un- 
less authorized  by  statute. 
10:441. 

Constitutionality  of  statutes  au- 
thorizing allowance  of  attorney's 
fees. 

3:510;     4:515;      7:509;     8:517; 
10:441;    11:377. 

A    statutory   attorney's    fee    cau 
not   be   allowed   In   addition   to  an 
attorney's  fee  provided  for  by  the 
contract. 
5:541. 
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When  allowance  of  attx>rney's  fee 
will  be  set  aside. 
5:541;    8:517. 

Allowance    of   attorney  s   fee   on 
appeal  in  the  supreme  court 
5:541;  8:517. 

Attorney's  fees  not  allowable  up- 
on   default    when    no    demand    is 
made  for  them. 
6:567. 

Allowance  of  attorney's  fees  en- 
titled to  payment  on  the  same  basis 
as  the  Judgment. 
8:517. 

Discretion  of  court  as   to  allow- 
ance of  attorney's  fees. 
10:441. 

Attorney's   fees  allowed   in   Cali- 
fornia. 
2:412. 


10.    Judgment,  in  general. 

Judgment   by    agreement. 
8:518. 

Not    proper    to   give    decree    for 
.  larger  amount  than  prayed  for. 
2:442. 

Force    and    effect    of    judgment 
against  subsequent  assignee  in  in- 
solvency of  the  defendant 
6:567. 

Judgment   for    parts    of   demand 
becoming  due  after  commencement 
of  action. 
6:567. 

Effect  of  Judgment  against  plaint- 
iff  because   action   is    prematurely 
brought. 
3:509. 

Description  of  the  property  in  a 
decree — Suflftciency  cannot  be  ques- 
tioned first  on  appeal. 
4:515. 

Effect  upon  lien  of  order  staying 
execution  of  Judgment  foreclosing 
it. 

4:515. 


Suflaciency  of  particular  Judg- 
ment. 

5:544. 

11.    Personal  judgment. 

As  to  when  a  personal  Judgment 
is  allowable. 

5:540;  11:379. 

Equity   may   give   personal   Judg- 
ment  for   the    deficiency   although 
there    is    no    statute    expressly    so 
providing. 
4:515. 

Power  of  Supreme  Court  to  give 
personal  Judgment  on  appeal. 
6-565. 

Claimant  may  have  personal 
Judgment  though  right  to  lien  is 
lost 

3:509.  510;  4:515;  5:540;  6:567. 

Personal   Judgment   against   pur- 
chaser   of    the    property. 
9:489;    12:348. 

Personal    Judgment    not    author- 
ized  in   Wisconsin. 
8:515. 

A  covirt  acquiring  jurisdiction 
solely  on  the  cround  that  the  ac- 
tion involved  a  foreclosure  cannot 
le  given  Jurisdiction  to  render  per- 
t^onal  Judgment  by  aggregating  de- 
mands of  several  plaintiffs. 
8:515. 

Personal    Judt^ment    against    do- 
t>ndant  served  by  publication. 
6:565. 

Action   by   sub-ccntractor  or  ma- 
terial     man — Personal      Judgment 
"gainst  contractor  and  owner. 
3:509;    4:515;    5:540;    6:565. 


12.     Sale  under  foreclosure. 

Right  to  redeem  from   sale. 
2:448. 

Ordering  a   sale   of   property    in 
custody    of    a    receiver  In  another 
court. 
5:544. 
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Washington    statute    construed — 
Sale  of  part  of  land  to  satisfy  me 
chanic's  lien. 
12  347% 

X.     ASSrGNMENT    OF    UEN. 

A  perfected  lien  is  assignable. 
2:448;    4:516;   8:504;   9:476. 

As  to  whether  the  right  to  me- 
chanics' lien  is  assignable. 

3:511;   4:516;   5:524;   7:493. 

Effect  of  assignment  of  a  claim 
for  which  a  lien  may  be  enforced. 

5:524;  7:493;  9:476. 

~i 
Effect    of    assignment    by    Hen 
claimant   made   for   benefit   of   his 
creditors. 
5 :  524. 

Assignee  takes   subject   to   equi- 
ties and  defenses. 
8:504. 

Assignment  of  building  contract 
by    contractor — Right   to    foreclose 
lien  for  benefit  of  his  assignee. 
9:476. 

Rights  of  assignee  when  lien  is 
assignable. 
11:373. 

One  may  take  an  assignment  of 
several  liens,  and  enforce  them  all 
in  his  own  name. 
2:442. 

Assignment  of  several  lien 
claimants  to  one  of  their  number 
in  order  to  enforce  claims  by  one 
suit 

6:567. 

Right  of  sub-contractor  to  take 
assignment  of  liens  of  his  employ- 
ees. 

3 :  502. 

Wisconsin    statutes    construed — 
Assignment  In  writing  with  notice. 
7:493. 


MEXICAN  GRANTS. 


Title  under. 
11:478;    12:278,  463. 


MILUS  AND   MILL  DAMS. 

See  Waters,  IV,  h. 


MINES  AND  MINERALS 


MERGER. 
See  Estates,  X. 


I.  In  general. 

II.  On   fbivate   lands. 

a.  In  general. 

b.  Separate  ownership  of  surface 

and  minerals. 

c.  Mining  partnerships. 

d.  Gas  and  oil. 

1.  In  general. 

2.  Right  to  sink  wells  and  pump 

therefrom. 

III.  Contracts,    conveyances    and 

LEASES. 

a.  Contracts  and  conveyances  in 

general. 

b.  Leases. 

1.  In  general. 

2.  Construction    of    leases,    m 

general. 

3.  Construction  of  coal  mining 

leases. 

4.  Construction  of  oil  and  gas 

leases. 

5.  Abandonment    or    forfeiture. 

6.  Assignment  of  lease. 

IV.  Mining     claims     on     public 

LANDS. 

a.  Location  and  acquisition. 

1.  In  general. 

2.  Marking    location — Notice  — 

Description. 

b.  Abandonment  —  Forfeiture  — 

Relocation. 

c.  Conflicting    claims — ^Adversary 

proceedings. 


Life  tenant's  rights.     See  Estates, 
V,  b,  2. 


I.  \N    GENERAL. 

Ejectment       between       adjacent 
tnlne  owners — ^Location  of  apex  a 
question  of  fact. 
3:517. 
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Adverse    possession    by    one    in 
possession   under   contract   reserv- 
ing the  mineral  Interests. 
11 : 381. 

Montana    statute    construed — ^In- 
spection of  mining  workings. 
11:381. 

Constitutionality  of  statute  as  to 
measurement  of  coal. 
12 :  349. 

Recovery  of  Value  of  ore  abstract^ 
'  ed    from    a   mine   in   a   transitory 
action. 
12:349. 

Construction    of    statute    as    to 
openings  In  mines. 
12:357. 

Action     for     Injury     to     mining 
claim — Necessary  allegations  as  to 
plaintiff's  UUe. 
2:466. 

Injunction    against    removal    of 
ores. 

11 : 489. 

ri.     ON    PRIVATE    LANDS. 


a.  In  general. 

Rights    of    grantee    to    railroad 
right  of  way  as  to  minerals. 
10:656. 

Constitutionality  of  statute  regu- 
lating mining  operations. 
5:547. 

Kansas    statute    construed — Sur- 
vey of  coal  mines  by  order  of  court. 
3:517. 

Increasing  depth  of  shaft  in  a 
mine  as  an  act  of  adverse  posses- 
sion. 

12:350. 

A  promise  to  pay  a  debt  out  of 
proceeds  of  ore  to  be  mined  is  not 
an    equitable    assignment   of   such 
proceeds. 
4 :  521. 


b.  Separate    ownership    of    surface 
and   minerals. 

Surface  estate  and  mineral  estate 
may  be  separately  owned  and  con- 
veyed. 

2:455;      5:553,     621;      11:382; 
12:358. 

Trust  relations  between  different 
owners. 
5:553. 

Purchase  of  outstanding  title  by 
one  owner  does  not  inure  to  the 
benefit  of  the  other. 
5:553. 

Liability    of   owner   of   minerals 
for  damages  resulting  to  owner  of 
surface  from  mining  operations. 
5:553. 

Servitudes  existing  between  the 
estates. 
5:553. 

Rights  as  to  support  of  surface. 
5:553;    10:451;    11:382;   12:359. 

Action  for  removal  of  support  of 
surface — Statute  of  limitations  and 
measure  of  damages. 
10:451;    12:359. 

Adverse    possession    of    surface 
estate  after  severance. 
6:574;  12:358. 

Partition  of  surface  estate  after 
severance. 
8:524. 

Construction  of  grant  of  surface 
land  with  right  to  make  and  main- 
tain openings. 
11:382. 

Rebutting  presumption  that  own- 
er of  surface  is  also  owner  of  the 
ore  below. 
11:382. 

* 
c.  Mining  partnerships. 

Mining  partnerships  discussed. 
8:520. 

What  constitutes  a  mining  part- 
nership. 

4:521;    5:548;    7:515. 
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Trust    relationship    existing    be- 
tween partners. 
2:456;    12:350. 

What  operates  as  a  dissolution. 
5:548. 

Partner    reaping    benefit    of    act 
done  by  his  co-partner  is  liable  for 
his  share  of  the  expenses. 
5:548. 

Conveyance  of  his  interest  by  one 
member   of  a  mining  partnership. 
12 : 349. 

d.  Gas  and  oil. 

1.    In  general. 

Nature   of   property   in   gas  and 
oil. 

1:317;     3:554,     4:518;      7:165, 
515;    8:519;    9:493;    11:384. 

Exception  and  reservation  of  oil 
and  gas  in  deed. 
12:437. 

Construction  of  contracts  to  drill 
wells. 

12:438. 

Statute    regulating    pressure    in 
transporting  natural  gas,  held  con- 
stitutional. 
2:456. 

Indiana    statute    construed — Con- 
finement of  gas. 
11:380. 

Injunction      against      waste      of 
natural  gas  in  violation  of  statute. 
11:381. 

2.    Right  to  sink  wells,  and  pump 
therefrom. 

Right  of  land  owner  to  sink  gas 
wells. 

3:516;   7:511;   12:438. 

Right  to  pump  natural  gas  or  oil 
from  a  well. 

8:519;    9:493. 

Right  to  dnill  and  operate  wells 
— Malicious  operations  for  the  pur- 
pose of  draining  adjoining  land. 
7:511. 


Construction    of    statute    provid- 
ing   for    confinement    of    gas    and 
plugging  of   unused   holes. 
11:380,  381. 

III.     CONTRACTS,      CONVEY- 
ANCES   AND    LEASES. 

a.  Contracts    and    conveyances    In 

general. 

Agreement  by  land  owner  to  sell 
coal  with  warranty  against  incum- 
brances— Obligation   imposed   upon 
his  heirs. 
12:357. 

Rights  of  vendee  of  coal  as  to 
use  of  shaft. 
11:380. 

Stipulation  of  liquidated  damages 
as  measure  of  damage  for  breach 
of   option   to   purchase  mine. 
12:350. 

Remedy  for  breach  of  agreement 
by  one  purchasing  an  undivided  in- 
terest in  the  oil  and  gas  under 
land. 

9:496. 

ft 

Grant  of  right  to  mine  and  re- 
move all  coal  in  a  tract  of  land  as 
a  sale. 

2:455;    10:445. 

Conveyance  of  mining  rights  is 
a  conveyance  of  realty. 
12:349. 

A  deed  granting  iron  ore  in  the 
lands  of  a  grantor  is  a  conveyance 
of  a  "corporeal  hereditament,"  and 
is  exclusive. 
1:315. 

A  deed  of  a  mining  claim  may 
be  designated  by  a  known  descrip- 
tive name. 
1:317. 

Conveyance    of    coal    under    the 
surface — Implied      reservation      of 
title  to  everything  beneath  the  coal 
and  right  of  access  to  it. 
3:514. 

Right  conferred  by  provision  of 
deed  granting  the  privilege  of  min- 
ing for  coal. 
3:515. 
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Deed    of    ''mineral    ores"    or    of 
"minerals  and  ores" — ^Inclusion  of 
granite. 
4:521. 

Conveyance  of  "all  the  coal  of 
every  variety,  all  the  Iron  ore,  fire 
clay  and  other  valuable  minerals 
in,  on  or  under"  certain  lands  does 
not  pass  title  to  oil  and  natural  gas. 
7 :  515. 

Construction    of    grant   of    right 
of  way  to  purchaser  of  coal  lying 
under  a  tract  of  land. 
8:524;    12:357. 

Contract  concerning  mining 
claim  In  Mexico — ^Jurisdiction  of 
courts. 

12:349. 

Right    of    licensee    to    restrain 
owner   from   draining   water   upon 
the  land. 
11:380. 

Conveyance  of  undivided  interest. 
11:384. 

Reservation  of  timber  In  deed  of 
mining  rights. 
12:357. 

Title  and  rights  of  purchaser  of 
mineral  lying  under  land. 
12 :  358. 

Conveyance    of    under-lying   coal 
with    privilege    of    its    removal — 
Title  and  rights  conferred. 
12:358. 

Construction    of    particular    con- 
tracts and  conveyances. 
5:554;    12:357. 


b.     Leases. 

1.    In  general. 

An  oil  lease  is  an  Instrument  af- 
fecting   an    interest    in    land    and 
must  be  executed  as  such. 
7:514;    10:447. 

Ohio  statute  construed — ^Witness- 
es  required   to   oil   and   gas   lease 
for  more  than  three  years. 
9:494: 


Validity      of     oral      agreements 
changing  terms  of  oil   lease. 
12:439. 

Execution  of  oil  and  gas  lease 
by  executor  and  trustee  imder  a 
will. 

11:383. 

When  lease  giving  authority  to 
mine  coal  under  land  will  be  treat- 
ed as  a  sale  of  real  estate. 

9 :  492. 

• 

Mining  lease  as  a  transfer  of  an 
interest  in  land,  within  the  mean- 
ing of  the  statute  of  limitations. 
2:455. 

What  constitutes  a  mining  lease. 
4:519;     6:570;     7:515;     8:521; 
9:496;    12:439. 

Fault  of   lessor   preventing   pay- 
ment of  rent — Extension  of  time. 
4:519. 

Mining    lease    executed    by    life 
tenant   and   remainder   man — Rela- 
tive rights  as  to  royalties. 
5:549. 

Oil  and  g^  leacse  by  owner  of 
the  fee — Right  to  royalties  where 
he  subsequently  conveys  the  land 
to  his  children  and  reserves  a  life 
estate  to  himself  in  the  lands. 
5:522. 

Agreement  by  lessor  to  accept  re- 
duced  royalty   to  enable  lessee  to 
continue  operations. 
6:570. 

Transformation     of     corporation 
lessee  into  a  new  corporation — Lia- 
bility of  latter  for  subsequent  roy- 
alties. 
7:512. 

New    York    statute    construed — 
Lease  of  agricultural  lands  for  min- 
ing purposes. 
8:521. 

Estoppel   of   lessee  to   deny   his 
lessor's  right  to  ground  covered  by 
the  lease. 
9 :  492. 

Right    of    mining    lessee   to    re- 
move  fixtures. 
9:495. 
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Rights  of  devisee  of  life  estate 
to    royalties    accruing    under    oil 
lease   made   by   the   testator. 
10:450. 

Rent  or  royalty  dependent  upon 
amount  of  mineral  taken — Bill  in 
equity  to  compel  an  accounting. 
9:496. 

Lease      by      mining      company 
through    its    superintendent — Right 
of  lessee  to  rely  on  notice  by  su- 
perintendent  to   terminate  lease. 
9:496. 

Champertous  agreepient. 
12:439. 

Injunction  against  one  operating 
under  void  lease. 
11:381. 

Power  of  corporation  to  lease  its 
landholdings  to  others  to  mina 
11:383. 

Rights   of  share  holder   in   com- 
pany holding  a  mining  lease,  who 
fails   to   pay  his  assessment. 
12:350. 

Measure  of  damages 'for  lessor's 
interference  with  work  of  the  les- 
sees. 

12:350. 

Lease  by  one  cotenant  covering 
the    whole    of   the   common    proi>- 
erty — Liability   to    other   cotenant. 
12:439. 

Oil  lease — Boring  well  outside  of 
designated     sites — Injunction     the 
proper  remedy. 
1:317. 

2.    Construction  of  leases^  in  gen- 

eral. 

Construction  of  particular  min- 
ing and  oil  leases. 

3:515:    4:520;    10:444;    11:380. 

Reservation    of    certain    secured 
"ground"    includes    both    the    sur- 
face and  everything  under  it. 
3:515. 

Joint  lease  by  two  persons  own- 
ing adjoining  tracts  of  land — Rights 


as  to  royalties  where  one  of  them 
subsequently  conveys  his  tract  to 
the  lessee. 
4:520. 

Provision    rendering    lease    void 
"if  the  enterprise  should  be  aban- 
doned twelve  months." 
4:520. 

Meaning  of  "ton"  In  an  agree- 
ment to  pay  so  much  royalty  per 
"ton." 

4:520. 

As  to  the  matter  of  royalties. 
4:520;     5:549;     6:570;     9:492; 
10:444;    11:380;    12:356. 

Rights    of    lessors    to    Improve- 
ments as  against  assignee  of  lessee 
for  benefit  of  creditors. 
5:549. 

Termination  of  lease  on  account 
of  failure  to  find  ore. 
5:549. 

Covenant  to  mine  a  specified 
quantity  of  ore  each  year  and  to 
pay  royalty  upon  that  amount — 
Non-existence  of  ore  as  a  defense 
to  an  action  to  recover  the  royalty. 
6:570. 

Condition    in    lease   reserving   a 
lien  "On  all  ore  mined"  to  secure 
payment  of  royalty. 
6:570. 

Evidence  admissible  to  interpret 
technical  terms. 
7:512. 

Stipulation  for  termination  on  "a 
sale  or  transfer"   of  the  property 
during  the  term. 
9:492. 

Lease  of  stone  quarry — Title  to 
railroad  constructed  in  the  opera- 
tion  thereof. 
10:444. 

Creation  of  rights  appurtenant. 
11:380. 

Right    of    lessee    to    terminate 
lease  upon  exhaustion  of  minerals. 
11:380.       . 
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Effect  of  lease  imposing  no  obli- 
gation to  mine  or  condition  for  for- 
feiture. 
12:367. 

Effect  of  grant  of  right  to  use 
timber  in  building  railroad. 
12:357. 

Ck>nstruction  of  particular  mining 
leases. 
7:512. 

3.    Construction    of    coal     mining 

leases. 

Coal  lease — Estate  vested  in  les- 
see. 

1:317. 

Coal    lease — Release    of    surface 
support  not  binding  upon  one  ap- 
propriating the  land  under  eminent 
domain. 
1:317. 

Covenant  concerning  taxes. 
9:491. 

Covenant    to    mine    a    specified 
amount  yearly — Exhaustion  of  coal 
releases. 
7:512. 

Stipulation  as  to  removal  of  im- 
provements by  lessee. 
8:522. 

Provision     requiring     lessee     to 
work  mine  in  a  good  and  workman- 
like manner. 
11:380. 

Action  for  failure  to  operate  un- 
der  coal  mining  lease — ^What  les- 
sor must  show. 
8:521. 

Stipulation      fixing        minimum 
amount  which  lessee  is  required  to 
mine  or  pay  royalty  on. 
9:492;    12:356. 

Stipulation  by  lessor  relinquish- 
ing   all    damages    resulting    from 
mining  and  removal  of  coal. 
9:492. 

Stipulation  as  to  dumping  of  ref- 
use and  the  construction  and  use 
of  railroad  tracks. 
9:492. 


Stipulation  binding  lessee  to  pay 
for  all  coal  which  can  "reasonably 
be  mined  out." 
9:492. 

Right  of  lessee  of  coal  mine  to 
construct    railroad    switch    on   the 
leased  premises. 
10:446. 

Stipulation  binding  lessee  to  have 
condemnation  proceedings  for  rail- 
road to  the  land  commenced  with- 
in given  time. 
10:444. 

Covenant  of  lessee  to  pay  a  stipu- 
lated rent  "Clear  of  and  above  all 
taxes  and  reprises" — Lessee  held 
liable  for  municipal  assessment 
against  land  for  construction  of 
sewer. 

9:490,   491. 

Construction  of  particular  coal 
mining  leases. 

8:522;    10:444;    11:380;    12:356, 
357. 

4.    Construction    of    oil    and    gas 

leases. 

When   oil   lease  will   be  treated 
as  a  sale  of  a  portion  of  the  land. 
7:514;    10:447. 

When   oil   lease  wUl   be  treated 
as  an  option,  conferring  title  upon 
compliance    with   its   terms. 
11:384. 

When  an  oil  and  gas  lease  cre- 
ates a  tenancy  from  year  to  year. 
8:523;   11:384. 

.  As  to  when  title  becomes  vested 
imder  an  oil  lease. 
3:515;    11:384. 

Title    vested    by    lease    for    the 
purpose   of   operating   for   oil   and 
gas  for  a  period  of  years. 
7:514. 

Implied  covenant  as  to  number 
of  wells  to  be  drilled. 
6:572. 


Implied  covenant  to  quiet  enjoy- 
ment— ^What   constitutes   breach. 
9:494. 
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Lease  will  be  so  construed  as  to 
promote  development  and  prevent 
delay  and  unproductiveness. 
10:447. 


Stipulation  as  to  default. 
5:551. 

Sufficient  recital  as  to  consider- 
ation. 

11 :  383. 

Agreement  to  pay  lessor  a  cer- 
tain portion  "of  the  profits  realized 
from  'the  oil  or  gas.' 
6:571. 


ft 


Covenant  to  give  lessor  portion 
of  all  oil  and  the  profits  of  all  gas 
runs  with  the  land. 
7:514. 

Stipulation  for  specified  oil  rent- 
al   "For    every    well    from    which 
gas  is  used  off  the  premises." 
5:550. 

Agreement  to  complete  well  with- 
in a  certain  specified  time  or  pay 
a   certain   rental. 
6:571;    11:384. 

Covenant  by  lessee's  assignee  to 
pay    an    additional    sum    if   oil    is 
found  does  not  run  with  the  land. 
8:523. 

Covenant  to   pay   rent  and   fur 
nish  lessor  with  gas  for  his  dwell- 
ing runs  with  the  land. 
10:447. 

Agreement  to  pay  a  monthly  rent- 
al until  a  well  is  completed. 
10:447. 

Meaning  of  word  "gas." 
10:447. 

Stipulation  as  to  right  of  lessee 
to  remove  improvements. 
10:447. 

Lease  to  run  "so  long  as  gas  and 
oil  may  be  found  in  paying  quan- 
tities." 

11:388. 

Rights  of  lessee  to  enjoin  drill- 
ing of  wells  by  railroad  company 


having    right    of   way    across   the 
land. 

11:384. 

Reasonable  time  allowed  for  de- 
velopment. 
11:385. 

Right  to  terminate  lease. 
11:386.     ' 

Effect  of  two  leases  on  same 
property. 

11:386;  12:442. 

Termination  as  to  separate  wells. 
11:386. 

One   lease   from   several   adjoin- 
ing  owners — Admissibility   of   oral 
agreement  between  them  as  to  pay- 
ment of  royalty. 
11:383. 

Oil  and  gas  lease  by  one  party 
covering  separate  tracts  of  land — 
Rights  of  different  persons  becom- 
ing owners  of  such  different  tracks. 
10:447. 

Oil    lease    of    three    contiguous 
farms — Rights  of  separate  devisees 
of  each  of  the  farms  as  to  royalties. 
7:514. 

Executory  gas  and  oil  lease  pro- 
viding for  its  surrender  at  any  time 
without  payment  of  rent  or  fulfill- 
ment of  covenants — Estate  created 
and  right  to  terminate. 
8:523. 

Oil  lease  of  contiguous  farms — 
Death  of  lessor  and  devise  of  farm 
to  various  persons — Rights  of  dev- 
isees as  to  royalty  where  wells  are 
all  on  one  farm. 
3:515. 

Power  of  court  of  equity  to  com- 
pel operations  under  oil  and  gas 
lease. 

5:550. 

Construction  of  particular  reser- 
vation. 
10:447. 
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Construction     of    particular     oU 
and  gas  leases. 

4:520;  5:649,  660;  6:671; 
7:514;  8:523;  9:494;  10:447; 
11:384-387;  12:437. 

5.    Abandonment  or  forfeiture, 

Wbat    constitutes    an    abandon- 
ment. 

10:447. 

Abandonment    by    lessee    of    a 
stone  quarry. 
10:444. 

Abandonment     of     wells — What 
constitutes  and   rights  of  parties. 
11:386. 

Purchaser  from  lessor  in  oil 
lease — How  far  bound  by  parol 
agreement  between  the  parties  as 
to  what  shall  constitute  due  dili- 
gence or  abandonment 
6:672. 

Right  of  lessee  to  abandon  be- 
cause requisite  amount  of  ore  was 
not  available. 
12:360. 

The  right  given  a  lessee  to  aban- 
don lands  at  any  time  and  remove 
fixtures  cannot  be  taken  away  by 
lessor  declaring  a^  forfeiture  for 
non-payment  of  rent. 
8:622. 

Equitable  relief  from  forfeiture. 
9:494;   12:860. 

Forfeiture    for    non-payment    of 
rent. 

6:570. 

Effect    of    non-payment   of    rent 
where  there  is  no  stipulation  work- 
ing a  forfeiture  therefor. 
9:494. 

Forfeiture    by    failure    to    work 
mines. 

3:615;    4:619;    11:380;    12:350. 

Forfeiture    for    failure    to    begin 
mining  operations. 
7:613. 

Right  of  lessor  to  re-enter  with- 
out demand  or  notice. 
7:512. 


Right  of  lessor  to  maintain  eject- 
ment against  lessee  after  forfeit- 
ure. 

6:670;    12:360. 

Lessee  paying  royalty  to  prevent 
a  forfeiture  cannot  recover  the  paCy- 
ments. 
5:549. 

Forfeiture      not      declared      for 
breach  of  implied  covenant  as  to 
number  of  wells  to  be  drilled. 
6:572. 

Lessee  of  oil  land  making 
reasonable  tests  in  good  faith — 
Power  of  court  to  compel  him  to 
put  out  additional  wells,  on  penalty 
of  forfeiture. 
9 :  494. 

Oil  and  gas  lease — Implied  con- 
dition subsequent  to  develop  prop- 
erty  and   forfeiture  therefor. 
10:448;    11:385;    12:440. 

Waiver  of  forfeiture  by   accept- 
ance of  rent. 
12:440. 

Forfeiture  of  oil  lease  for  failure 
of  grantee  to  comply  within  a  rea- 
sonable time  with  his  covenant  to 
secure  a  partition  of  the  land 
among  the  grantors. 
11 :  387. 

Construction  of  particular  leases 
as  to  forfeiture  clauses. 

7:613;    11:386,  887;    12:360. 

Stipulations  in  oil  and  gas  leases 
as  to  forfeiture  and  abandonment. 
2:455;      6:572;      11:886,     387; 
12:440,  441. 


6.    Assignment  of  lease. 

Agreement  to  assign  gas  rights 
in  oil  or  gas. leases. 
12:439. 

Title  and  rights  of  assignee  of 
mining  lease. 
6:649. 

Title    of    assignee    of   oil    lease 
option. 
11 :  383. 
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Liability  of  assignee  of  lease  of 
mining  claim   after  demonstration 
of  its  unproductiveness. 
10:444. 


IV.  MINING     CLAIMS     ON     PUB- 
LIC LANDS. 

a.  Location   and   acquisition. 


1.    In  general. 

Mining  claim  defined. 
4:640. 


What 
ground.' 
8:630. 


constitutes 


«. 


mining 


f» 


Definition    of    "lead,"    "lode"    or 
"vein"  of  mineral  matter. 
7:625;  10:561. 

What  constitutes  a  "vein." 
9:604;  10:561;  12:353. 

What  deposit  of  mineral  matter 
or  indication  of  a  vein  or  lode  may 
be  made  the  subject  of  a  valid  lo- 
cation. 

2:454;    7:625;    8:631;    10:561; 
12:351. 

By  whom  and  where  location 
may  be  made. 

5:654,  655;   7:625. 

Location  of  mining  K^laims  by 
aliens. 

7:626;   9:610. 

Location      by      deputy      United 
States  mineral  surveyor. 
12:351. 

Transfer  of  mining  claim. 
11:489. 

Right  to  use  ditch  over  land  of 
another    for    the    purpose    of    hy- 
draulic mining. 
5:658. 

Rights    of    tunnel    claimant    as 
against  surface  claimant. 
2:449-453. 

Right  to  cross  veins. 
2 :  456. 


Location   by  one  person  in  the 
name  of  another  or  as  agent  for 
another. 
4:641. 

Discovery  of  vein  or  lode  within 
limits  of  claim  as  a  prerequisite 
to  its  valid  location. 

5:655;     6:696;     8:631;     9:603; 
1VAB3. 

Location    void    when    its    discov- 
ery point  is  placed  within  an  ex- 
isting valid  claim. 
6:695. 


it 


Construction  of  statute  excepting 
known"  vein  or  lode  from  placer 
patent. 

4:642;   6:700. 

Following  "dip"  of  vein— Rights 
of  mining  claimants. 

4:642;    6:699;    9:607;    10:564; 
11:486;   12:353. 

Lode  and  placer  claims. 
4:642;     6:700;     7:625;     8:361; 
9:603;   10:562;   12:351. 

Title  to  mining  claim  conferred 
by   government   certificate   of   pur- 
chase— ^Tender  of  deed   by   vendor 
of  claim  holding  such  certificate. 
10:568. 

Removal    of  "timber   for   mining 
purposes — Statute  construed. 
10:568. 

Co-tenants   of  mining  claims. 
10:567;   11:488. 

Rights  of  tunnel  claimants. 
3:583. 

Amendment    of    location    certifi- 
cate. 

5:654,  658;   11:483. 

Acquisition    of    title    to    mining 
claim  by  agent  of  another. 
5:658. 

Right  of  locator  to  give  bond  for 
title  to  a  part  of  the  claim  in  order 
to  settle  a  dispute. 
6:701. 

Agreement     to     locate     mining 
claim  for  the  benefit  of  or  in  trust 
for  others. 
7:630.* 
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Patent  taken  in  name  of  one  oo- 
tenant  of  mineral  land. 
7:630. 

Injunction     to     protect     mining 
rights. 
7:630. 

Interest  of  locator  in  a  mining 
claim  as  an  Interest  in  land. 
8:63L 

What  amounts  to  admission  by 
locator  that  his  location  Is  excess- 
ive. 

10:662. 

Right  where  mineral  is  not  dis- 
covered until  after  notice  of  loca- 
tion. 

10:662. 

Effect  of  change   of   records   by 
land  commissioner  affecting  rights 
of  locator  without  notice  to  him. 
10:562. 

What  constitutes  location. 
3:513. 

Record  of  mining  claim — ^Neces- 
•  slty  of  it  containing  a  reference  to 
natural  object  or  permanent  monu- 
ment. 
3:513. 

Junior  location. 
11:483. 

Oil  location. 
11:483;  12:443. 

Rights     between     co  tenants     of 
mining   claim,   where   one   has  ob- 
tained    patent    on    representation 
that  he  was  sole  owner. 
12:350. 

Nature   of  locator's   rights  until 
conditions  entitling  him   to  a  pat- 
ent have  been   performed. 
3:583. 

Adverse  possession  as  an  excuse 
for  not  perfecting  the  location  of 
a  mining  claim. 
7:628. 

Title  of  locator  sufficient  to  sus- 
tain action  to  quiet  title. 
7:629. 


Mill-site  location — Rights  of  con- 
flicting lode  claimant. 
9:611. 

Possession  and  working  of  claim 
for  prescriptive  period — Right  to 
patent. 

4:642;    5:654;    10:562. 

Making  proper  location  does  not 
relieve   claimant  of   duty    to    con- 
test issue  of  patent  to  another. 
.  2:454. 

Statutes  amended  and  new  stat- 
utes. 

6:702. 

Miscellaneous  statutes  construed. 
3:583;       4:642;      5:654.      658; 
6:695.    701;     8:631;     11:483; 
12:351. 


2.    Markinff   location — Notice — De- 
scription. 

What  constitutes  sufficient  mark- 
ing of  the  location  of  a  mining 
claim — Statutes    construed. 

4:641;  5:656;  6:695;  7:627; 
8:632;  9:605,  606;  10:563; 
11:484;  12:351,  352. 

Rule     for     marking     boundaries 
where    location   is   sought   of   vein 
discovered   beneath  the  surface. 
9:606. 

Substantial  compliance  with  min- 
ing customs  in  good  faith,  suffi- 
cient. 

2:454. 

Parol     evidence     admissible     to 
Fliow  permanency  of  monument. 
2:454. 

Notice  of  location  given  a  liberal 
construction. 

7:627;   8:632;   9:605. 

Sufficiency  of  description  in  no- 
tice of  location. 

2:454;  3:583;  5:656;  6:695; 
7:627;  8:632;  9:605;  10:563; 
11:484;  12:351. 

Construction  of  words  "Easterly" 
and  "Westerly'"  in  notice. 
8:632. 
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Effect   of    claimant   fraudulently 
antedating  his  notice. 
8:632. 

Notice  of  location — Statutes  con- 
strued. 

3:583;  10:563;  11:484;  12:352. 


b.     Abandonment — Fot^elture 

location. 


Re- 


Abandonment  by  locator — What 
constitutes  and  effect. 

5:658;  6:697;  7:628;  10:562; 
12:354. 

Rights  of  persons  claiming  under 
a  deed  of  trust  to  t^ke  possession 
of  mining  claim  and  do  required 
amount  of  work  after  its  abandon- 
ment by  their  grantor. 
12:350. 

Forfeiture  of  claim  by  locator's 
failure  to  make  the  necessary  an- 
nual expenditures — Statutes  con- 
strued. 

4:641;  5:654;  6:696;  7:628; 
8:633;  9:608;  10:565;  11:487; 
12:356. 

Sufficiency  of  notice  of  forfeiture 
for  failure  to  make  necessary  an- 
nual expenditure. 

6:696;   10:565;    12:355. 

One   claiming  forfeiture  by   fail- 
ure of  former  owner  to  do  neces- 
sary work  has  the  burden  of  proof. 
3:513. 

Relocation  in  case  of  forfeiture 
for  failure  to  make  necessary  an- 
nual expenditure. 

3:583;  4:641;  6:654;  8:633; 
9:608;  10:565;  11:483.  487; 
12:361,  366. 

Relocation    made    by    some    of 
several  co-tenants  owning  a  mineral 
claim. 
8:631. 

c.  Conflicting    clalms^Adversary 
proceedings. 

CJonflicting  locations — ^Adversary 
proceedings. 

3:583;  4:642;  5:657;  6:698; 
8:634;  9:609;  10:566;  11:381, 
485. 


Conflicting  locations — Adversary 
proceedings — Necessity  of  showing 
citizenship  and  effect  of  failure  to 
do  so. 

2:456;   9:610. 

Mill-site  location — Rights  of  con- 
flicting lode  claimant. 
9:611. 

Evidence  in  action  between  con- 
flicting claimants. 
5:658;   11:485. 


MINORS. 


See   Infants    and    Insane   Persons. 


MISTAKES. 


I.  In  genebal. 

II.  Equitable    belief    vbom    mis- 
takes. 


Reformation.     See  Reformation. 


I.     IN   GENERAL. 

Avoidance  of  contracts. 
3:104. 

Cancellation  of  deed  for. 
5:15*4;    11:122,  531;    12:91. 

Evidence  of  In  ejectment. 
11:146. 

In  plat. 
11:475. 

II.     EQUITABLE    RELIEF    FROM 
MISTAKES. 

General   principles. 
5:256;  11:532. 

Mutuality. 
11:533. 


As  to  quantity  of  land. 
5:259;     6:284;     7:247; 
10:815;   11:531. 

As  to  timber. 
11:59. 


8:883; 
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Mortgages. 
11:176. 

Releases  of. 

11: ill. 

Improvements  made  under. 
11:284. 

Mistakes  of  law. 
5:260;     7:247;    9:222;    10:213; 
11:129,  531. 

Negligently  made. 
5:258. 

Particular  cases. 
3:284;     5:257;     6:284;     7:247; 
10:213;  11:175;  12:91. 


MORTGAGES. 


I.  Validity,    bequisites    and   con- 

STBUCTION. 

a.  Validity  in  general. 

b.  Property  subject  to  mortgage. 

c.  Mortgage   by   deposit   of  title 

deeds — Equitable   mortgages. 

d.  Formal  requisites  of  mortgage. 

1.  In  general. 

2.  Debt — Necessity   of  and  de- 

scription. 

3.  Alterations        and      ^  filling 

blanks. 

4.  Delivery  and  acceptance. 

e.  Mortgages  to  secure  advances. 

f.  Indemnity  mortgages. 

g.  Construction  of  mortgages. 

1.  In  general. 

2.  After-acquired  property. 

3.  Particular    Instruments    and 

stipulations. 

II.  Deeds     construed     as     most- 

GAGES. 

a.  General  rules  and  principles. 

b.  Defeasance. 

c.  Conditional    sales    distinguish- 

ed. 

d.  Title  and  estate  of  parties. 

e.  Action     to     declare     deed     a 

mortgage. 

1.  Procedure,  in  general. 

2.  Evidence — Admissibility  and 

sufficiency. 

III.  Deed    of     trust     to     sboxtbk 

DEBTS. 

a.  In  general. 


b.  Trustee  in  deed  of  trust. 

1.  Who     may     be— Title     and 

power. 

2.  Appointment  or  substitution. 

c.  Sale  under  deed  of  trust 

1.  In  general. 

2.  Notice. 

3.  Who  may  purchase. 

4.  Validity^Setting  aside. 

IV.      MOBTGAGOB     AND       MOBTGAGEB — 
BIGHTS   AND  LIABILITIES. 

a.  In  general. 

b.  Estate  of  mortgagor,  in  gener- 

al. 

c.  Estate  of  mortgagee,  in  gener- 

al. 

d.  Contracts  and  conveyances  be- 

tween. 

e.  Possession  of  premises. 

f.  Taxes    and    assessments,    and 

outstanding  title. 

V.  Pbiobity  or  mobtgages. 

a.  In  general. 

b.  Between  mortgages. 

c.  Mortgage  to  secure  future  ad- 

vances. 

d.  Purchase  money  mortgage. 

e.  Other  lien^.. 

1.  In  general. 

2.  Judgment  liens.  ' 

'  f.  Rights    of    senior    and    junior 
mortgagees. 

VI.  Assumption   of   mobtgage   by 

gbantee. 

a.  Agreement  of  assumption. 

1.  In  general. 

2.  Personal  libility. 

3.  Surety  relation  of  mortgag- 

or. 

b.  Action  on  covenant  of  assump- 

tion. 

1.  In  general. 

2.  Who   may   sue. 

3.  Defenses. 

c.  Taking  conveyance  subject  to 

mortgage. 

VII.  Assignment  of  mobtgages. 

a.  In  general. 

b.  What  constitutes. 

c.  Recording. 

d.  Title  and  rights  of  assignee. 

VIII.  Payment,  release  and  sat- 
isfaction. 

a.  Payment  of  mortgage  debt 

1.  What   constitutes. 

2.  Effect  of. 

3.  Authority   to   receive. 

4.  After  assignment. 

5.  Presumptions  as  to  payment. 
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b.  Release  and  satlsfaotion. 

1.  In  general. 

2.  By  mistake  or  without  au- 

thority. 

3.  Release  of  portion  of  prem- 

ises. 

4.  Penalty  for  failure  to  enter 

satisfaction. 

IX.  FOBfiCLOBUBS  BY  AOTZON. 

a.  In  general. 

b.  Who  may  foreclose. 

c.  Proof  required — Evidence. 

d.  Statutes  construed. 

e.  Breach    authorizing    foreclos- 

ure. 

f.  Parties. 

g.  Complaint, 
h.  Defenses. 

1.  In  general. 

2.  Purchase  money  mortgage. 

3.  Usury  as  a  defense. 

i.  Counterclaims,    cross-bills   and 

set-offs, 
j.  Statute  of  limitations. 

1.  In  general. 

2.  Suspending  statute. 

k.  Adjudication     of    outstanding 

claims. 
1.  Judgment. 

1.  In  generaL 

2.  Personal      and      deficiency 
judgment 

m.  Against   deceased   mortgagor, 
n.  Installment  mortgages. 
0.  Appointment  of  receiver, 
p.  Attorney's  fees  and  costs, 
q.  Prior  incumbrancers. 
r.  Junior  incumbrancers. 

1.  In  general. 

2.  Right  to  surplus. 

X.  FOBECLOSUBE      SALE      UlTDEB      DB- 

CBEE. 

a.  In  general. 

b.  Appraisement  of  property. 

c.  Notice  of  sale. 

d.  Adjournment     and     postpone- 

ment. 

e.  Sale  in  parcels  or  in  solido. 

f.  Marshalling  securities. 

g.  Application  of  proceeds. 

h.  Confirmation  and  conveyance, 
i.  Title,  rights  and  liabilities  of 
purchaser. 

1.  In  general. 

2.  Title  acquired. 

3.  Crops,  rents  and  profits. 

4.  Right    to    possession — Writ 

of  assistance. 


6.  Void  sales, 
j.  Validity>-Setting  aslda 

1.  In  general. 

2.  Irregularities   suflicient. 

3.  Irregularities    insufficient. 

XI.  FOBECLOSXTBE     SALE     BY     ADVER- 

TISEMENT. 

a.  In  general. 

b.  Who  may  make. 

c.  Defects  and  irregularities. 

d.  Application  of  proceeds. 

e.  Statutes  construed. 

XII.  FOBECLOSUBE         8ALB         UlTDEit 

FOWEB  OF   SALE. 

a.  In  general. 

b.  Revocation,      assignment      or 

delegation  of  power. 

c.  Notice  of  sale. 

d.  Purchase  by  mortgagee. 

e.  Setting  aside — ^Irregularities 

XIII.  Redemption. 

a.  Right  of,  in  general. 

b.  Who  may  redeem. 

c.  Time  for:     Extension. 

d.  Procedure  to  efFect 

1.  In  general. 

2.  Parties:      Tender    and   pay* 

ments. 

XIV.  Building  and  loan  associa- 

tion M0BTQA6E8. 

a.  In  general. 

b.  Foreign  associations. 

c.  Accounting  with  mortgagor. 


Acknox^ledgment  of.  See  Acknowl- 
edgments. 

Condemnation  of  mortgaged  land. 
See  Eminent  Domain,  V,  d. 

Corporations.  See  Corporations^ 
III,  d. 

Delivery  of.     See  Deeds,  IV. 

Description  of  property  in.  See 
Boundaries  and  Description, 
VII. 

Insurance.     See  Insurance,  II,  b. 

National  Banks.  See  National 
Banks. 


I.     VALiDITY,    REQUISITES   AND 
CONSTRUCTION. 

a.  Validity  In  general 

Validity  of  mortgage  determined 
by  the  law  of  the  place  where  the 
land  is  situated. 
3:518. 
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Unauthorieed  execution  of  mort- 
gage  upon   land   of  another,   does 
not  create  any  lien  on  land  belong- 
ing to  mortgagor. 
11:391. 

Mental  capacity  of  mortgagor  as 
afFecting  its  validity. 
11:888. 

A  de  facto  corporation  may  exe- 
cute a  mortgage. 
4:522. 

Validity  of  mortgage  to  partner- 
ship. 

1:572;   3:518;   7:516. 

Mortgage  payable  to  one  or  the 
other  of  two  named  payees. 
4:522. 

Mortgage  by  intoxicated   person. 
4:522. 

EfFect   of   failure   to   read   mort- 
gage accompanied  by  acquiescence 
in  the  transaction. 
11:391. 

As  to  what  duress  or  undue  in- 
fluence will  invalidate  a  mortgage. 
4:522;    8:531;    10:455;    11:391; 
12:360. 

One  who  owes  the  debt  se6ured 
by  a  mortgage  which  he  seeks  to 
cancel  for  duress  must  ofFer  to  pay 
it. 

10:455. 

Transfer  of  right  to  avoid  mort- 
gage on  account  of  duress. 
11:391. 

Mortgage  executed  by  one  under 
an  assumed  name. 
7:516;    9:497. 

Mortgage  by   husband   to  secure 
an  agreement,  to  support  wife. 
8:528. 

Validity  of  mortgage  given  to  a 
money   lender   who   has   not    com- 
plied with  statute  requiring  him  to 
have  license. 
6:575. 

Force  and  efFect  of  mortgage  exe- 
cuted  by   one   who   has   been   en- 


Joined  from  transferring  or  encum- 
bering his  property. 
5:555. 

School  fund  mortgage  to  a  coun- 
ty not  rendered  invalid  by  errone- 
ous recital  as  to  the  use  for  which 
it  was   made. 
2:487. 

A  mortgage,  valid  under  an  er- 
roneous construction  of  a  statute 
existing  at  the  time  of  itB  execu- 
tion, is  not  affected  by  a  subse- 
quent overruling  of  such  construc- 
tion. 

2:658-660. 

Effect   upon   mortgage   of  subse- 
quent  reversal   of  a  judgment   on 
which  the  mortgagor's  title  rested. 
10:452. 

Validity  of  stipulation  ae  to  at- 
torney's fees. 
3:91. 

Validity  of  mortgage  given  to  se- 
cure debt  of  a  married  woman  evi- 
denced  by    her     void     promissory 
note,  where  the  debt  in  fact  exists. 
3:545. 

Validity  of  provision  for  an  in- 
creased rate  of  interest  in  case  of 
default. 
4:561. 

Mortgage  given  to  secure  forged 
note. 

4:561. 

Mortgage  void  on  account  of  for- 
gery— Giving  effect  by  ratification^ 
7:517. 

California  statute  construed — ^Va- 
lidity of  covenant  as  to  payment 
of  taxes. 
6:575. 

New  Hampshire  statute  con- 
strued— ^Validity  of  mortgage  to 
secure  a  debt  "Madie  or  contracted 
after  the  execution  of  the  mort- 
gage." 
6:575. 

Right  of  parties  to  stipulate  for 
payment  of  debt  in  gold  coin. 
7:517;    8:529. 
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Mortgage   to   a   foreign   corpora- 
tion—Attacking validity  after  fore- 
closure sale. 
7:521. 

Validity  of  mortgage  by  corpora- 
tion to  one  of  its  directors. 
7:521. 

Validity  of  mortgage  taken  by  a 
national  bank  and  who  may  ques- 
tion. 

7:521;  8:532. 

Validity  of  mortgage,  not  affect- 
ed by  a  fatal  defect  in  an  acknowl- 
edgment of  a  prior  mortgage   for 
the  same  debt. 
7:516. 

Mortgage  procured  by  duress,  de- 
ceit and  fraud — Not  enforceable  by 
one  acquiring  it  without  consider- 
ation. 

9 :  497. 

Fraud    by    which    former    owner 
was  induced  to  part  with  his  title 
— Assertion  of,  against  subsequent 
good   faith  mortgagee. 
9:497. 

Fraud  affecting  the  execution  of 
a  mortgage. 

11:391;  12:366. 

Cancellation     of     mortgage     in- 
duced by  fraud. 
11:238. 

Mortgage   to  secure   payment   of 
bond  to  be  thereafter  issued. 
9:497. 

Validity  of  mortgage  given  by 
heirs  of  a  deceased  mortgagor  to 
his  mortgagee  who  has  filed  the 
original  mortgage  debt  as  a  claim, 
after  cancellation  of  the  old  note. 
10:452. 

Mortgage   given    for   fee    for   li- 
cense to  sell  intoxicating  liquors  is 
invalid  where  the  license  is  void. 
10:452. 

Validity    of    mortgage    taken    In 
name  of  non-resldient  agent  of  real 
owner,    and    assigned    to    him    (to 
evade  taxes. 
10:452. 


A  mortgage  conditioned  that  it 
should  be  void  if  the  mortgagor's 
son  married  the  mortgagee's  daugh- 
ter immediately  and  supported  her 
for  six  years  is  void. 
11:388. 

Mortgage  by  ward  on  coming  of 
age  of  property,  the  title  to  which 
is  in  his  guardian. 
11:388. 

Cancellation  of  mortgage  for  ex- 
tortion. 
11:441. 

California  constitution  construed 
— Validity  of   mortgage  given     in 
consideration  of  stock. 
12:360. 

Mortgage  to  secure  certain  sums 
after  death  of  owner. 
12:360. 

Validity  of  particular  mort- 
gages. 

7:517. 

b.  Property  subject  to  mortgage. 

A  vested  remainder. 
1:573. 

An  option  to  purchase  land. 
1:573. 

Interest  of  cestui  que  trust. 
2:487. 

A    surviving   husband   or    wife's 
homestead  right  for  life. 
3:545. 

An    undivided    interest    held    by 
one  in  the  nature  of  stock  cannot 
be  mortgaged. 
1:573. 

c.  Mortgage     by     deposit     of     title 
deeds — Equitable   mortgages. 

The  common  law  mortgage  by 
deposit  of  title  papers  is  not  fa- 
vored in  this  country. 

7:520;    9:499;    10:454.  * 

Creation    of    equitabife    mortgage 
by  deposit  of  title  deeds. 
8:530. 

Invalid  attempt  to  create  a  mort- 
gage by  the  deposit  of  title  dee^ 
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will  not  be  siven  effect  in  equity 
as  a  mortgage. 
7:520. 

Rules   for    determining    whether 
a  transaction  constltutee  an  equi- 
table mortgage. 
5:557. 

A  promissory  note  describing 
land  as  bound  for  Its  payment  may 
be  treated  as  an  equitable  mort- 
gage. 

4:458. 

Deed  void  because  of  usury  does 
not  create  equitable  mortgage. 
6:578. 

Mortgage  by  a  corporation  which 
fails  to  observe  certain  statutory 
requirements  is  an  equitable  mort- 
gage. 

8:530. 

Stipulation  in  not  taken  by 
a  holder  of  a  mechanic's  lien,  held 
not  to  create  an  equitable  mort- 
gage. 

10:448. 

An   equitable  mortgage   can   not 
be  created  by  an  agreement  not  in 
writing. 
5:225. 

Facts  showing  conveyance  to  be 
an  equitable  mortgage  may  be  es- 
tablished by  parol. 
2:466. 

Particular  instruments  and  trans- 
actions illustrating  what  consti- 
tutes  an   equitable   mortgage. 

2:473;  4:523;  5:557;  6:578; 
7:520;  9:499;  10:454;  11:402; 
12:374. 


d.     Formal  requisites  of  mortgage. 

1.    In    general. 

Any  conveyance  of  land  intend- 
ed to  secure  the  payment  of  money 
or  the  performance  of  some  act 
is  a  mortgage. 

3:518;   4:522;    7:516. 

No  particular  form  required. 
1:573;   5:555;   9:437. 


What  constitutes  a  joint  mort- 
gage. 

5:611. 

Including  separate  mortgages  on 
distinct  lots  in  one  instrument. 
1:573. 

Power  of  sale  not  essential. 
3:518. 

Omission  of  name  of  mortgagee 
in  blank  where  it  ordinarily  ap- 
pears— Not  fatal  where  other  reci- 
tals clearly  designate  the  mortga- 
ged. 

0:575. 

The   mortgage  and  the   note   se- 
cured need  not  be  executed  at  the 
same  time. 
4:522. 

Execution    of    purchase    money 
mortgage  by  husband  alone. 
0:575. 

Omission    of    names    of    mortga- 
gors from  body  of  instrument. 
7:516. 

Assignment  of  a  lease  by  lessee 
as  a  mortgage. 
8:528. 

Certificate  of  acknowledgment  as 
proof    of   execution. 
8:528. 

Necessity    of    attestation    or    ac- 
knowledgment. 
6:575. 

Qualification  of  attorney  of  mort- 
gagee as  a  witness  to  mortgagor'^ 
signature. 
10:452. 

In  the  absence  of  knowledge  on 
the  part  of  the  mortgagee  to  the 
contrary,  mortgagor  cannot  show 
that  mortgage  was  not  executed  in 
the  presence  of  the  subscribing  wit- 
ness. 

3:21. 

Joinder  of  husband  or  wife. 
8:528;    11:395. 

Mortgage  to  partnership. 
11:396. 
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North  Dakota  statute  construed 
— Extension  of  mortgage* 

8:588. 

Particular  conveyances  and  trans- 
actions illustrating  wiiat  consti- 
tutes a  mortgage. 

3:518;    5:555;     6:575;      7:517; 
8:528;    9:497;    11:388. 

2.    DeM — Necessity     of     and     de- 
scription, 

Tiiere  must  be  some  debt  which 
the  mortgage  secures. 
9:498. 

Settlement  of  litigation,  a  suffi- 
cient consideration  for  a  mortgage. 
9:498. 

Mortgage    by    one    who    has    ap- 
propriated '  funds   belonging  to  the 
mortgagee — Sufficiency  of  consider- 
ation. 
5:556. 

Mortgage    by    father    to      secure 
payment    of   money    embezzled    by 
his  son — Extending  of  time  to  son, 
sufficient    consideration. 
4:522. 

Mortgage    to    secure    debt    made 
payable   upon   the   happening   of  a 
contingency. 
7:516. 

Mortgage  does  not  extend  to  sim- 
ple   contract    debts    not    embraced 
in  its  terms. 
12:362. 

Mortgage  may  be  given  to  secure 
a    pre-exiflting   indebtedness. 
5:555;    6:575;    8:528;    9:498. 

Personal    liability    of   mortgagor 
for  debts  secured  Is  not  necessary. 
5:556. 

Recital    of    indebtedness      in      a 
mortgage  is  sufficient. 
7:516. 

General  principles  as  to  descrip- 
tion of  debt. 
2:468,   493. 

Particular  cases  illustrating  suf- 
ficiency of  description  of  the  debt. 
3:518;    4:524;   6:577;    9:498. 


3.    Altera^ioiM  and  filling    blanks. 

Alterations  and  filling  blanks. 
6:576. 

Mortgage   executed   in   blank   as 
to  amount — ^Effect  of   Insertion   of 
larger  sum  than  was  authorized. 
3:518. 

Alteration  by  loan  agent  of  mort- 
gagee increasing  the  amount  of  the 
debt. 

5:555. 

Unauthorized     insertion    of    the 
word  "gold"  before  the  word  "dol- 
lar" in  a  mortgage,  after  its  exe- 
cution and  delivery. 
10:463;    11:890. 

4.    Delivery  and  acceptance. 

Necessity  of  delivery  and  accept- 
ance. 

7:619. 

Intervening   rights   acquired    be- 
tween acceptance  and  execution  of 
mortgage. 
7:519. 

Mortgage  to  be  executed  by  two 
mortgagors — Delivery  not  inferred 
by  it  being  left  in  custody  of  the 
mortgagor  without  being  signed 
and  acknowledged  by  one  of  the 
mortgagors. 
7:519. 

Mortgage  delivered  to  third  per- 
son to  be  delivered  to  mortgagee 
upon  payment  of  the  consideration 
named — Effect  of  delivery  to  a 
fourth  person  after  mortgagee's  re- 
fusal to  accept. 
6:655. 

Direction  by  mortgagee  to  mort- 
gagor to  have  mortgage  recorded — 
A  suflicient  delivery. 
6:575. 

Waiver  of  non-delivery  of  mort- 
gage notes. 
12:361. 

e.     Mortgages  to  secure  advances. 

Validity   of   mortgage  to   secure 
future   advances. 

3:522;    4:529;      5:561;      6:584; 
7:525;  8:536. 
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Consideration  named  aa  a  limi- 
tation upon  future  advancea. 
7:525. 

Mortgagee  cannot  claim    benefit 
of    the    security    for    optional    ad- 
vances   made    after   actual    notice 
of  subsequent  lien. 
2:487. 

California     statute     construed — 
Extension  of  mortgage  to  cover  ad- 
vances. 
7:525. 

Construction        of        particular 
clauses  as  to  future  advances. 
8:536. 


f.  Indemnity  mortgages. 

Mortgage  to  indemnify  a  surety 
must  designate   to   whom  original 
debt  is  dua 
4:560. 

Mortgage   to    indemnify    guaran- 
tor or  surety — Sufficiency  of  consid- 
eration. 
6:650. 

One  seeking  to  enforce  an  in- 
demnity mortgage  will  be  held  to 
a  strict  compliance  with  his  con- 
tract. 

4 : 560. 

Deed  executed  to  a  surety  upon 
appeal  bond — When  treated  as  an 
Indemnity  mortgage  and  rights  of 
parties. 
3:545. 

Indemnity  mortgage  by  principal 
debtor  to  his  surety  on  several  in- 
dependent      notes  —  Subrogation 
rights  of  the  different  payees. 
7:583. 

Indemnity  mortgage  by  husband 
to  his  wife  to  secure  her  against 
loss  of  her  inchoate  interest  in 
their  lands  by  Joining  him  in  mort- 
gaging them — ^When  she  may  fore- 
close. 

4:560;  5:606. 

Particular   indemnity   mortgages 
construed. 
5:606. 


Georgia  statute  construed. 
2:486. 

g.  Construction    of    mortgages. 

1.    In   general. 

What  law  governs. 
2:466;   9:500;   11:888. 

The  mortgage  and  the  obligation 
secured  must  be  construed  togeth- 
er. 

4:525;  5:558;  9:500. 

All  papers  forming  a  part  of  the 
transaction  may  be  resorted  to  and 
should  be  construed  together. 
9:497. 

The  provisions  of  the  note  con^ 
trol   as   to    the  debt  and  matters 
incident  thereto. 
4:525;   5:658. 

Mortgagor  to  be  favored  rather 
than  the  mortgagee. 
4:525. 

How  far  negotiability  of  note  is 
affected  by  stipulations  in  the 
mortgage. 

5:558,  611. 

The  situation,  condition  and  re- 
latione  of   the   parties   are    to   be 
considered. 
7:522. 

Statute     prescribing     rules     for 
construction,   not  given  a  retroac- 
tive effect. 
8:533. 

Mortgage  of  crops,  treated  as  a 
chattel  mortgage. 
3:518. 

Effect   of   mortgage   of   land    di- 
rected by  law  to  be  sold  and  the 
proceeds  divided. 
10:456. 

2.    After-acquired  property. 

As  to  when  a  mortgage  extends 
to  after-acquired  property. 

3:521;    5:560;      8:536;      9:504; 
10:461;    11:394;    12:363. 

Mortgage  by  one  having  no  title 
— Passing  of     rights     acquired  by 
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bim  by  taking  a  subsequent  mort- 
gage on  tbe  property. 
9:501. 

A     mortgage     of     after-acquired 
property  Is  subject  to  a  purchase 
money  mortgage  given  at  the  time 
of  its  acquisition. 
6:583. 

Mortgagee  takes  benefit  of  after- 
acquired  title  subject  to  the  cove- 
nants and  conditions  under  which 
his  mortgagor  acquires  It. 
3:521. 

Mortgage  of  after-acquired  prop- 
erty— Effect       against       attaching 
creditors   or   assignees   in     insolv- 
ency of  the  mortgagor. 
4:528. 

Passing  of  after-acquired  title  to 
property  embraced  in  mortgage  by 
mistake. 
5:560. 

A  mortgage  extending  to   after- 
acquired  property  Is  subject  to  ex- 
isting Hens  thereon  though  Junior 
in  the  point  of  time. 
8:536. 

Mortgage  of  irrigation  ditch — ^Ex- 
tension to  ditches  afterward  con- 
structed by  mortgagor  or  compa- 
ny. 

9 :  504. 

Mortgage  by  electric  corporation 
covering  after-acquired  property — 
Extension  to  poles  and  wires  sub- 
sequently acquired  and  placed  on 
the  line  of  another. 
10:461. 

A  railroad  or  other  corporation 
may  mortgage  its  after-acquired 
property. 

4:528;   7:525. 

A  railroad  mortgage  covering 
property  afterward  acquired,  "con- 
nected with  or  pertaining  to"  the 
railway,  does  not  attach  to  after- 
acquired  lands  adjacent  to  depot 
grounds  but  never  used  for  rail- 
road purposes. 
10:461. 

Railroad  mortgage  covering  af- 
ter-acquired property — ^Extension  to 


property  separated   from    right   of 
way   by  street   used  as  an  eating 
house  to  accommodate  its  employes 
and  passengers. 
3:521. 

Mortgage  by  street  railway  com- 
pany covering  after-acquired  prop- 
erty— Extension  to  pavilion 
grounds  used  in  connection  with 
its  lines  of  railway. 
5:560. 

Construction  of  provisions  In 
railroad  mortgage  extending  It  to 
after-acquired    property. 

3:521;    5:560;    6:583;    10:461; 
11:394. 

3.  .Particular      inatrumenta      and 
stipulations. 

Mortgage  by  railroad  company 
of  its  road  bed  and  track  does  not 
include  a  side-track  built  by  It 
upon  the  land  of  another  under 
an  agreement  that  it  should  be- 
come his. 
2:487. 

Two   mortgages     between     same 
persons  to   secure  same  debt,   but 
on   land   in  different  counties. 
7:522. 

Mortgage  of  electric  light  plant 
with  its  appurtenances — ^Extension 
to  a  pole  line  in  another  town. 
9:500. 

Mortgage  of  lots  abutting  on  a 
vacated   street — Extension   to   strip 
acquired  by  mortgagor  by  reversion 
on  account  of  the  vacation. 
9:500. 

Mortgage  to  secure  payment  of 
rent  according  to  terms  of  written 
lease  does  not  extend  to  rents  due 
under  a  tenancy  by  Implication  of 
law  after  expiration  of  the  lease. 
9:500. 

Mortgage     of     upland     together 
with  appurtenances. 
10:456. 

Construction  of  mortgage  given 
to  secure  "any  and  all  notes,  checks 
and  drafts  endorsed"  by  mortga- 
gee. 

2:466. 
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Stipulation  Increasing  rate  of  In- 
terest In  case  of  default. 
7:518;    12:362. 

Stipulation  as  to  payment  of 
taxes. 

5:558;   9:500;   12:367. 

Stipulation  as  to  crops. 
6:679. 

Similar  stipulation  in  two  mort- 
gages that  each  shall  be  paid  pro- 
portionately out  of  proceeds  of 
sale. 

6:579. 

Agreement  giving  mortgagee 
right  to  use  portion  of  the  prem- 
ises. 

6:579. 

Provision    making   mortgage   se- 
curity for  future  sums. 
7:522. 

Indorsement  reducing  rate  of  in- 
terest— Effect     of     its     subsequent 
cancellation. 
12:362. 

Construction  of  particular  mort- 
gagee. 

1:573;  7:522;  8:533;  9:500; 
11:389;    12:367. 

M.  DEEDS  CONSTRUED  AS 
MORTGAGES. 

a.  General    rules   and    principles. 

An  absolute  deed  intended  as  se- 
curity for  a  debt  will  be  treated 
as   a   mortgage. 

1:566;  2:469;  3:523;  4:630; 
5:562;  6:585;  7:526;  8:537; 
10:462;   11:398;   12:370. 

Generarrule  applies,  though  deed 
contains  a  covenant  by  grantee  to 
pay  existing  mortgage. 
4:630. 

Absolute  conveyance  given  as  se- 
curity, but  which  is  fraudulent  as 
to   creditors — ^Equity   will   not   de- 
clare  it  a  mortgage. 
6:585. 

A  third  person  purchasmg  the 
owner's  equity  of  redemption  at  a 


sheriff's  sale  under  agreement  to 
reconvey  to  him  upon  repayment  of 
money  advanced,  holds  as  a  mort- 
gagee. 

3:523;    12:370. 

An  absolute  deed,  in  fact  a  mort- 
gage, cannot  be  changed  into  an 
absolute  deed  by  an  agreement  of 
the  parties. 

7:526;  8:537;  10:462. 

Deed  intended  as  a  mortgage — 
Stipulation  that  it  is  to  become 
absolute  if  debt  be  not  paid  within 
a  fixed  time,  held  not  enforceable. 

.2:469. 

Tests  for  determining  whether 
an  absolute  conveyance  is  a  mort- 
gage. 

2:469;   3:523;    5:562;   11:398. 

Land  contract  assigned  as  se- 
curity. 

3:523;    7:526. 

A  quit-claim  deed  may  be  treat- 
ed as  a  mortgage. 
7:526. 

Not   necessary  .  that   the   convey- 
ance be  made  by  the  debtor  or  by 
him  in  whom  the  equity  of  redemp- 
tion will  exist. 
8:537. 

There  must  exist  an  indebtedness 
l>etween  the  parties. 
9 : 505. 

An  absolute  deed  making  the 
grantee  a  trustee  to  manage,  con- 
trol and  dispose  of  the  property 
of  the  grantor  for  the  payment  of 
his  debts,  and  to  account  for  the 
balance  does  not  constitute  a  mort- 
gage. 

6:586. 

Covenant  in  absolute  deed  intend- 
ed as  a  mortgage,  or  parol  con- 
tract, by  which  grantee  agrees  to 
pay  debt  of  the  grantor  due  an- 
other person — Force  and  effect,  and 
rights  of  such  third  person. 
5:562. 

Exchange  of  land  conveyed  as 
security  for  advances — Right  of 
grantor   to    recover    difference   be- 
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tween  value  of  land  taken  in  ex- 
change and  the  advanceB. 
12:408. 

Particular  ca^es  illustrating 
when  an  absolute  deed  will  be 
treated  as  a  mortgage. 

2:469;  3:523;  4:530;  5:562; 
6:585;  8:537;  9:505;  10:462; 
11:398;    12:370,    371.  ( 

b.  DefeaMnoA. 

Absolute  deed  and  defeasance  as 
a  mortgage. 

1:566;    7:62^;    11:400;    12:372. 

Necessity  and  sufflciency  of  writ- 
ten defeasance. 
9:506;    10:463. 

A  bond  to  forfeit  a  certain  sum 
if  the  obligor  fails  to  reconvey  is 
not  a  defeasance. 
1:666. 

Effect  of  failure  to  record  defeas- 
ance. 

7:526;    11:400. 

Necessity  of  reconveyance. 
11:400. 

Informal  forfeiture  clause. 
12:372. 

c.  Conditional    sales    distinguished. 

Mortgages  and  conditional  sales 
distinguished. 

2:469;  3:545;  4:561;  8:537; 
9:507;    11:401;    12:373. 

Mortgage  favored     rather     than 
conditional   sale. 
3:524. 

d.  Title   and   estate  of  parties. 

Estate  of  grantor  and  rights  of 
his  heirs. 
10:462. 

Grantee  takes  the  legal  title  sub- 
ject to  right  of  grantor  to  recon- 
veyance on  payment  of  the  debt. 
5:562. 

When    an    absolute   deed    Is   de- 
clared   a    mortgage,    the    grantee's 
rights  are  simply  those  of  a  mort- 
gagee. 
5:562. 


Defeating  grantor's  equity  of  re- 
demption by  parol  settlement. 
6:562. 

Vesting  absolute  estate  in  gran- 
tee by  surrendering  bond  or  agree- 
ment of  defeasance. 
5:562;   7:526. 

Effect  of  grantor  accepting  from 
grantee  a  lease  giving  him  a  right 
to    purchase   at   any   time   during 
the  term. 
6:585. 

Effect  upon  homestead   rights. 
7:526. 

Rights    of   assignee    of   separate 
defeasance. 
7 :  526. 

Deed  to  secure  grantee  in  mak- 
ing payment  of  a  mortgage  on  the 
property — Right  of  grantor  to 
maintain  action  to  recover  other 
payments. 
9:509. 

Grantee  wrongfully  selling  prop- 
erty cannot  claim  credit  for  serv- 
ices in  making  the  sale,  in  an  ac- 
counting. 
9:509. 

Exchange  of  land  for  other  land 
with  consent  of  grantor. 
7:526. 

Sale  by  grantee  to  a  bona  fide 
purchaser  for  less  than  value  of 
land — Liability  to  equitable  own- 
er. 

7:526;  8:538. 

Wife  of  grantor  paying  debt  and 
taking     deed     to     the     property — 
Rights   of    the   grantor. 
8:537. 

Grantee's  interest  is  divested  by 
payment    of   debt   and   destruction 
of  the  deed. 
10:462. 

Rights   of   one     purchasing     on 
foreclosure  of  deed  of  trust  given 
by  grantee. 
10:462. 

Grantee   need    not   reconvey   be- 
fore suing  on  the  debt. 
3:523. 
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Grantee  must  deal  wtth  his  debt- 
or with  the  utmost  good  Calth. 

8:53S. 

Neither  the  grantee  nor  one  to 
whom  he  conTeys  with  notice  takes 
the  abflolnte  tttta^ 
8:53& 


debt- 


Remedy  of  grantee,  where 
or  fails  to  pay  the  debt 


Redemption    from   deed    treated 
as  a  mortgaga. 

8:471. 

* 

Georgia     statute     constmed — ^Ef- 
feet  of  surrender  and  cancellation 
of  deed  upon  payment  of  debt. 
6:585. 

Washington    statute    construed — 
Title  of  grantee  uot  sufficient  to  re- 
cover possession  of  realty  without 
foreclosure. 
7:526. 

e.  Action  to  declare  deed  a  mort- 
gage. 

1.    Procedure,   in  gemeraL 

Absolute  deed  may  be  shown  to 
be  a  mortgage  in  a  collateral  pro- 
ceeding. 
6:563. 

Plaintiff  must  be  willing  and  pre- 
pared to  do  complete  equity. 
3:623. 

Tender   or  payment  of  debt  se- 
cured as  a  prerequisite. 

2:472;    5:563:    7:527;    11:399, 
400;    12:371. 

Necessity    of    complainant's   bill 
recognizing  or  offering  to  perform 
his  contract. 
6:587. 

Sufficiency  of  complaint. 
9:509;    12:371. 

Allegations  as  to  mistake,  undue 
influence  or  fraud. 
8:53S. 

Not  necessary  for  complaint   to 
allege  previous  tender  of  debt  or 
bringing  of  money  into  court. 
9:509. 


Character  of 
be  rendered. 
5:563. 


Decree- 


decree  which  should 


provision  for  foreclosure. 


of       making 


Reimbursing  grantee  for 
insurance  and  repairs. 

9:oC9. 


Deed  will  not  be  decreed  a  mort- 
gage after  a  lapse  of  twenty  years. 
1 :  366. 

Action  barred  after  the  right  to 
foreclose  is  barred  by  the  statute 
of  limitations. 
3:523. 

Decree  declaring  deed     a    mort- 
gage does  not  bar  a  claim  for  dam- 
ages for  breach  of  mortgagee's  con- 
tract of  loan. 
3:523. 

Instead  of  judgment  of  foreclos- 
ure, court  may  fix  time  ih  which 
plaintiff  may  redeem. 
8:538. 

In  California,  the  grantorNi  equi- 
ty cannot  be  cut  off  by  a  decree, 
but  must  be  divested  by  foreclos- 
ure and  sale. 
8:538. 

Suit  in  equity  to  declare  absolute 
deed  of  mortgage. 
11:399. 

Right   of   successful   plaintiff  to 
recover  costs. 
11:399. 

Statute  of  limitations  and  laches. 
12:371. 

Rights  as  to  rents  and  improve- 
ments. 
12:371. 

Parties. 
12:371. 

Practice  in  Illinois,  where  court 
finds   an    absolute    deed    to   be   a 
mortgage. 
4:530. 
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2.    Evidence — Admiasihility        and 
sufficiency. 

Admissibility   of   parol   evidence. 
1:487,  666;  2:470;  3:524;  4:531; 
5:563;    6:587;    7:527;    8:539; 
9:508;    11:399;    12:371. 

As  to  who  has  the  burden  of 
proof. 

3:524;  6:587;  9:508;  10:404; 
11:399;    12:371. 

Degree  of  proof  required  to 
show  absolute  deed  to  have  been 
intended   to  be  a  mortgage. 

1:566;  2:470;  3:524;  4:531; 
6:587;  7:527;  8:539;  9:508; 
11:399;  12:371. 

It  must  be  shown  that  both  par- 
ties intended  the  instrument  as  a 
mortgage. 
4:531. 

'  Effect  given  the  fact  that  consid- 
eration paid  is  less  than  the  value 
of  the  property. 

4:531;   7:527;   9:508;   11:398. 

Grossly  inadequate  consideration, 
a  strong  circumstance. 
4:531. 

Effect   of    immediate     lease     by 
grantee  to  grantor. 
4:531. 

Sufficiency  of  uncorroborated  tes- 
timony of  one  of  the  parties. 
5:663;   6:587. 

The  fact  that  a  deed  was  in- 
tended as  a  mortgage  cannot  be 
established  by  inferences  and  ar- 
guments to  be  drawn  from  other 
evidence. 
7:527. 

Intention  of  parties  may  be  gath- 
ered from  their  declarations  and 
conduct. 

10:464;    11:399. 

Subsequent    declarations    of    the 
grantee — Admissibility  and  effect. 
10:464. 

Circumstances  existing     at     the 
time  of  the  execution  of  the  deed 
determine  its  character. 
10:464. 


Action  not  defeated  by  fact  that 
no   particular   time   was  fixed   for 
the  payment  of  the  deed. 
10:464. 

Agreement  that  deed  was  to  op- 
erate as  a  mortgage  must  be  shown 
to   have  been  contemporaneous  or 
supported  by  new  consideration. 
3:524. 

Mere  proof  of  an  agreement  per- 
mitting redemption  is  not  sufficient 
where  there  is  no  evidence  of  the 
existence  of  a  debt. 
3:524. 

No  decree  where  value   of  land 
conveyed  is  much  less  than  the  in- 
debtedness. 
8:539. 

Rule  in  North  Carolina. 
4:531;   7:527;   10:464. 

Particular  cases  illustrating  suf- 
ficiency of  evidence  to  establish 
that  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage. 

1:595;  3:524;  6:663;  6:687; 
7:527;  8:539;  9:508;  10:464; 
11:399;    12:370,   371. 


Hi.  DEED  OF  TRUST  TO  SECURE 

DEBTS. 

a.     In    general. 

Cancellation  for  usury. 
4:559. 

Effect  of  conveyance  by  trustee. 
6:648. 

Transfer  of  debt  or  security. 
11:437. 

Release  or  discharge   of  deed. 
11:438;    12:413. 

Title  of  mortgagor  in  trust  deed. 
12:412. 

Priorities   between      holders     of 
trust  deeds. 
11:439. 

Effect    of    failure   of   trustee    to 
sign  deed. 
2:122. 
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Validity  of  trust  deeds  to  secure 
loans,  a  rule' of  property  in  Califor- 
nia. 

7:655. 

Trust  deed  glTen  to  secure  the 
payment  of  debts — When  treated 
as  a  mortgage. 

11:388. 

Trust  deed  to  secure  bonds — In- 
operative until  bonds  have  been 
sold. 

4:559. 

Right  of  holder  of  trust  deed  and 
note  to  waive  election  declaring  en- 
tire sum   due  for  default  in   pay- 
ment of  interest. 
7:678. 

Right    to    have    foreclosure    by 
suit  for  default  in  payment  of  in- 
terest where  sale  by  trustee  is  not 
authorized  until  maturity  of  entire 
debt. 

8:580. 

Right  of  holder  of  obligations  se- 
cured to  bring  action  to  foreclose. 

8:580. 

Grantor  cannot  impeach  or  dis- 
parage his  own  title  to  prevent 
sale. 

8:580.  • 

Renewal  of  note  secur^  by  deed 
of  trust  does  not  release  the  lien 
thereof. 
9 :  558. 

'Validity  of  stipulation  providing 
for   payment   of  attorney's   fee   in 
case  sale  is  made. 
9:558. 

•Failure  of  sale  to  satisfy  debt — 
Right  of  creditor  to  action  for  bal- 
ance. 

9:558. 

Effect  of  absolute  conveyance  by 
grantor  to  attorney  for  the  trustee 
in    settlement   of   the    debt. 
9:558. 

Distinction     between       absolute 
deed  of  trust  and  the  deed  of  trust 
in  the  nature  of  a  mortgage. 
9:568. 


Right  of  grantor  to  sue  for  in- 
jury to  the  property. 
10:509. 

Exhaustion   of     security     before 
bringing  action  on  the  debt. 
10: 509. 

Right     to     maintain     ejectment 
upon  breach  of  condition,  without 
demand. 
10:509. 

Right  of  beneficiary  to  maintain 
action  at  law  for  deficiency  after 
sale  of  property. 
10:509. 

Conveyance  of  land  in  trust  as 
security  for  bonds — Rights  of  par- 
ties. 

10:509. 

Deed  of  trust  to  secure  a  tK>nd — 
Effect   of   taking   judgment     upon 
the  bond. 
3:545. 

Effect  of  failure  of  deed  of  trust 
to  reserve  right  to  exemption. 
3:385. 

Trust  deed  executed  by  adminis- 
tratrix under  order  of  court — Fore- 
closure as  a  mortgage. 
4:559. 

Power  of  holder  of  note  to  extend 
time  of  payment. 
5:604. 

Payment  of  debt  after     default 
and   after  sale   of     property     had 
been   advertised — ^Right   of  trustee 
to  commission. 
5:604. 

Deed  of  trust  to  be  enforced  in 
connection  with  terms  of  statute 
existing  at  the  time  of  its  execu- 
tion. 

5:604. 

Foreclosure  after  death  of  trustee, 
although  no  successor  has  been  ap- 
pointed. 
6:647. 

Conveyance  by  trustee  as  evi- 
dence of  default  in  payment  of  the 
debt. 

6:647. 
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Creditor  having  two  deeds  of 
trust  of  different  priorities  upon 
the  same  property — Effect  of  his 
enforcing  first  the  Junior  and  then 
the  superior  lien. 
6:648. 

Under  Idaho  statute,  a  trust  deed 
can  only  be  foreclosed  by  a  judicial 
sale. 

6:648. 

Grantee  takes   with     notice     of 
rights    of   person   in   possession. 
11:437. 

Assignee  of  trust  deed  takes  sub- 
ject to  defenses. 
11:669. 

Permitting  trustee  to  hold  posses- 
sion of  the  note  and  deed  and  re- 
ceive payments  thereon — Creation 
of  agency  authorizing  him  to  grant 
an  extension  of  time. 
9:558. 

Re-delivery  of  a  trust  deed  to 
a  third  person  to  secure  a  pre-exist- 
ing debt  after  entire  debt  secured 
by  it  has  been  discharged  and  the 
deed  returned  to  the  grantor — ^Ef- 
fect  as  against  an  intervening  gran- 
tee of  the  land  by  warranty  deed. 
9:558. 

Particular  instrument  held  to 
be  a  deed  of  trust  and  not  a  mort- 
gage. 

4:559. 

Construction  of  particular  instru- 
ments. 

4:559;   11:437;   12:412. 

Construction  of  particular  stipu- 
lation as  to  time  of  day  for  making 
the  sale. 
9:559. 

Construction  of  particular  stipu- 
lation giving  mortgagor  right  to 
lease. 

10:509. 

b.    Trustee  In  deed  of  trust. 

1.    Who  may  he— Title  and  power. 

Right  of  foreign   corporation  to 
act  as  trustee. 
8:580. 


Right  of  stockholders  and  direct- 
ors of  a  bank  to  act  ds  trustees  in 
a  trust  deed  to  the  bank. 
9:558. 

Title  and  estate  of  trustee. 
7:578;    8:580;    9:558;    11:438. 

Right    of    trustee    to    resign    or 
permanently  remove. 
8:580. 

Stipulation  authorizing  sheriff  of 
county  to  act  in  case  of  absence  of 
trustee. 
11:438. 

Cannot    delegate   powers   calling 
for  the  exercise  of  judgment  or  dis- 
cretion, unless     instrument     gives 
him  such  authority. 
2:484. 


2.    Appointment     or     substitution. 

Power  of  trustee  to  appoint     a 
substitute. 
7:578. 

Delegation   of  power   to   appoint 
trustee  to  an  attorney  in  fact. 
11:438;    12:413. 

Effect  of  appointment  of  substi- 
tute upon  erroneous  assumption  of 
refusal  of  trustee  to  act. 
9:560^ 

Stipulation    for    appointment    of 
substitute      trustee,    strictly      con- 
strued. 
10:511. 

Instrument  substituting  trustee 
need  not  be  under  seal. 

12:413.  ^ 

Deed  may  authorize     holder     of 
debt   to   appoint  another   trustee. 
7:578. 

Appointment  of  successor  in 
case  of  death  or  disqualification  of 
\  1*11  fltpfi 

5:604;   9:560;   11:438;   12:413. 

Power  of  court  to  appoint  trus- 
tee in  case  of  death  of  both  trus- 
tee and  beneficiary. 
6:647. 
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SuccesBor  or  assignee  may  make 
a  valid  sale. 
3:541. 

c    Sale  under  deed  of  trust* 
1.    In  general. 

Requiring  bond  of  trustee  before 
making  sale. 
7:579. 

Demand  need  not  precede  sale. 
6:648. 

Sale  must  be  made  in  substantial 
compliance  with  terms  of  the  deed. 
2:484;   3:641;    4:559. 

Good    faith   and    f&imess   must 
be  exercised. 
3:541. 

Power  of  trustee  to  delegate  au* 
thority  of  sale. 
10:510. 

Trustee  agent  for  both  creditor 
and  debtor — Duty  to  make  proper- 
ty bring  as  much  as  possible. 
8:582. 

Ground  for  enjoining  sale. 
5:605;    11:489,   440. 

Power  of  sale  conditioned  upon 
the  request  of  the  beneficiary — ^Va- 
lidity of  sale  made  by  trustee  with- 
out request  of  beneficiary. 
7:581. 

Texas  statute  construed — Sale  of 
land  in  a  county  other  than  that  in 
which  it  is  situated. 
9:659. 

.  Title  of  purchaser  as  against 
equities  which  could  have  been  as- 
serted against  foreclosure  of  the 
deed. 

9:559. 

Court  cannot  order  sale  on  cred- 
it where  deed  provides  for  cash 
sale. 

7:679. 

Right  of  purchaser  to  have  trus^ 
tee  execute  a  deed  to  him. 
7:579. 


Power  of  trustee  to  convey  under 
a  sale  not  exhausted  by  his  execu- 
tion of  a  defective  deed. 
7:579. 

Right  of  obligee  of  bond  who 
has  assigned  the  same  and  guaran- 
teed its  payment  to  have  foreclos- 
ure on  default  of  the  original 
grantor. 
7:579. 

Foreclosure   for   non-payment   of 
taxes — ^Effect  of  their  payment  be- 
fore day  of  sale. 
7:579. 

Resale   upon   purchcuMr's  failure 
to  complete  purchase. 
6:648. 

Failure   of   two   highest   bidders 
to  comply   with   their  bids— Right 
of  trustee  to  sell  property  to  the 
next  highest  bidder. 
8:581. 

Sheriff  acting   as     trustee     and 
making  sale — Power  to  bind  bidder 
by  memorandum. 
8:581. 

Title  of  purchaser  having  notice 
that  debt  had  been  paid. 
8 :  582. 

Effect  upon  his  power  of  sale  of 
trustee  bringing  action  to  fore- 
close. 

10:510. 

Power  to  sell  includes  power  to 
convey. 
10:510. 

Sale  by  substituted  trustee  before 
filing  record  of  his  appointment. 
10:511. 

Deposit  by  Junior  beneficiary  as 
an  advance  bid  to* secure  a  resale — 
Right  to  appropriate  it  to  payment 
of  costs. 
9:559. 

Parol   evidence   to   show     under 
which  of  two  trust  deeds  a  fore- 
closure was  had. 
3:541. 
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Including     sums     expended     by 
trustee    in   payment  of  taxes  and 
other  paramount  liens. 
4:559. 

Purchase  at  sale  by  one  who  has 
become  owner  of  all  the  grantor's 
Interestr— Duty  of  trustee  as  to  re- 
ceiving such  purchaser's  receipt 
for  the  surplus. 
6:648. 

Duty  of  trustee  where  sale  is  to 
be  made  for  cash. 
6:648. 

Right   to   sell   several     lots     en 
masse. 
8:582. 

Discretion  of  trustee  as  to  order 
of  sale,  where  several  parcels  are 
to  be  sold. 
6:649. 

Deed  securing  several  notes,  one 
of  which  is  secured  by  other  secur- 
ity— Application  of  proceeds  of 
sale. 

4:559. 

Misapplication  of  surplus  by  trus- 
tee. 

6:649. 

Effect    of    auctioneer    acting    as 
agent  for  the  purchaser  of  the  land. 
6:649. 

Sal©  by  trustee  verbally  appoint- 
ed. 

11:431. 

Passing    of    legal    title    by    sale 
mad*e  in  violation  of  deed.' 
11:428. 

Barring  of  debt  secured  by  stat- 
ute  of     limitations — ^Effect     upon 
right  to  sell. 
11:438. 

Trustee  employing     auctioneer — 
Liability  for  his  compensation. 
11:440. 

Final  decree  confirming  sale. 
11:440. 

Agreement  by  grantor  providing 
for  purchase  of  property  on   fore- 
closure by  a  third  party  and  subse- 
quent redemption  by  grantor. 
12:412. 

Effect  of  deed  by  trustee's  recit- 
ing due  compliance  with  trust  deed. 
12:414.  I 


Subjecting  surplus  property 
execution  sale. 
12:414. 


to 


Deed'  stipulating  for  sale  for 
cash — Effect  of  previous  agreement 
between  purchaser  and  beneficiary 
as  to  giving  the  former  time  on 
part  of  the  proceeds. 
8:582. 

Stipulation  requiring  sale  to  be 
made  at  court  house  door — ^Effect 
of  destruction  of  court  house  and 
temporary  occupancy  of  building 
as  a  court  house. 
3:541. 

Stipulation  requiring  sale  to  be 
made  at  the  door  of  court  house — 
Rule   where   there   are  two    court 
houses  in  the  county. 
4:559. 

Postponement  of  sale  under  deed 
of  trust — Right  of  trustee  to  recov- 
er  commissions. 
7:582. 

Illinois    statute    construed — ^Fail- 
ure of  purchaser  to  take  out  deed 
within    five  years. 
9:559. 

2.    Notice. 

Counting  Sunday  as  part  of  the 
necessary  number  of  days  of  the 
notice. 
3:541. 

Sufficiency  of  statements  as  to 
amount  due. 

8:541;    4:559. 

Description    of    larger    indebted- 
ness than  that  secured. 
5:605. 
Effect  of  sale  not  advertised  for 
full   time  required  by  statute. 
3:542. 

Omission  of  date  of  notice  In 
printer's  affidavit  of  Its  publica- 
tion. 

4:559. 

Description  of  property  by  refer- 
ence  to   the   volume   and   page   of 
the  record  where  the  deed   Is  re- 
corded, 
7:580. 
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What  constitutes  compliance 
with  requirements  of  a  trust  deed 
to  ''Duly  advertise"  sale  thereun- 
der. 

9:559. 

When  presumption  as  to  notice 
will  not  apply. 
12:385. 

Construction  of  particular  stipu- 
lation as  to  advertisement  of  sale. 
7:579;    11:436. 

Construction  of  statutes. 
10:510. 


3.    Who  may  purchase. 

Right   of  owner   of  note   to  be- 
come purchaser. 
6:649. 


4.    Yalidity — sfitting    aside. 

Rights    of    general    creditors    to 
set  aside  sale  and  conveyance  by 
trustee. 
12:396. 

Sale  without  accounting. 
11:440. 

Sale  for  mere  default  in  payment 
of  installment  of  interest  is  void, 
unless    authorized. 
12:414. 

Sale  under  power  passes  no  title, 
where  note  secured  is  void  for  us- 
ury. 

1:630. 


id. 


Sale  made  on  February  2 2d,  val- 


3:541. 


Beneficiaries  of  deed 
may  purchase. 
12:402. 


of     trust 


Purchase  by  one  conducting  sale 
as  agent  of  trustee. 
11:440. 

Trustee  making  bid  on  behalf  of 
beneficiary. 
8:581. 

Effect  of  trustee  sustaining  rela- 
tion of  employee  or  agent  to  the 
beneficiary. 
6:649. 

Creditor  not  named  in  deed*  may 
purchase  at  the  sale. 
11:440. 

Purchase  by  trustee. 
12:402. 

Effect   of   mortgagee   purchasing 
at  his  own  sale. 
3:541. 

Purchase  by  bank,  in  which  trus- 
tees are  stockholders  and  direct- 
ors. 

9:559. 

Purchase  by  trustee  at  sale  made 
by  a  substituted  trustee. 
9:559. 


Inadequacy   of  price. 
3:541;     5:605;     6:649; 
11:440;  12:398. 


8:582; 


Sale   on    credit   where   deed    au- 
thorizes sale  for  cash. 
.    3:541;   4:559. 

Failure   to  make  sale  at  "court 
house  door." 
3:542. 

Trustee  in  a  subsequent  deed  of 
trust,  a  necessary  party  to  suit  to 
set  aside  a  sale. 
8:582. 

Sale  by  agent  or  auctioneer  not 
appointed    in    writing   as    required 
by  deed. 
12:414. 

Setting  aside  sale,  at  which  mort- 
gagee was  the  purchaser,  for  want 
of  service  on  mortgagor — Applica- 
tion of  rule  where  purchaser  at 
void  foreclosure  sale  becomes  as- 
signee of  the  mortgage. 
6:649. 

Kentucky  statute  construed — ^Va- 
lidity  of   sale   by   trustee   without 
consent  of  the  grantors. 
5 :  605. 

Particular  cases  illustrating 
what  irregularities  -will  invalidate 
a  sale. 

4:559;  6:649;  7:580;  8:582; 
9:559;  11:440;  12:398,  400, 
414. 
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Estoppel    to   dispute   validity   of 
•sale  by  acceptance  of  proceeds. 
11:440. 

Lqss  of  right  to  set  aside  sale 
by  laches. 
5:605. 

IV.     MORTGAGOR  AND  MORTGA 
GEE— RIGHTS    AND    LIABILI- 
TIES. 

a.     In  general. 

When    a    mortgagor's    equity    of 
redemption  is  barred,  the  rights  of 
his  assignee  are  extinguished. 
4:541. 

Mortgage   given   as   a   substitute 
for  a  previous  mortgage  securing 
the  same  debt — ^Rights  of  parties. 
7:588. 

Trespass  upon  mortgaged  prem- 
ises— ^Rights     of     mortgagor     and 
mortgagee. 
8:635. 

As  to  when  an  action  of  eject- 
ment will  lie  between  mortgagor 
and  mortgagee. 

1:573;    4:626;    7:623;    9:501. 

Mortgage  of  leasehold. 

9:501. 

Accounting   between     mortgagor 
and   second   mortgagee   purchasing 
at  foreclosure  of  first  mortgage. 
11:529. 

Estate  and  title  of  mortgagor 
and  mortgagee — ^Rule  in  different 
states — Statutes  construed. 

1:566;     2:466;     6:680;     7:623; 
8:534;    9:501;    10:457. 

Right  of  mortgagee  to  purchase 
owner's  equity  of  redemption  at  Ju- 
dicial sale. 
7:696. 

Indiana   statute   construed'— Sale 
of   mortgagor's  equity   of   redemp- 
tion on  execution. 
7:696. 

Force  and  effect  of  agreement 
made  by  a  mortgagor  with  a  third 
person  loaning  money  to  him,  who 


is  not  a  party  to  the  mortgage  that 
he  shall  share  in  its  security. 
6:575. 

Mortgage  by  corporation  to  trus- 
tee to  secure  bonds  to  be  sold  by 
him  at  not  less  than  par — Right  to 
cancellation  where  it  is  impossible 
to  sell  the  bonds  at  par. 
9:666. 

Mortgage  to  secure  bonds  to  be 
issued  and  sold  by  a  corporation — 
Rights  of  holders  of  bonds,  where 
only  a  portion  of  the  bonds  have 
been  issued. 
9:566. 

b.     Estate    of    mortgagor.    In    gen- 
eral. 

The  legal  title  remains  in  the 
mortgagor. 

8:519;   5:669;   6:680. 

Effect  of  creation  of  easement  by 
mortgagor. 
12:110. 

Power  of  mortgagor  to  give  third 
party  right  to  erect  buildings  and 
retain  the  title  thereto. 
6:580. 

Power  of  mortgagor  to  abandon 
an  appurtenant  easement  so  as  to 
bind  a  purchaser  at  a  sale  under 
the  mortgage. 
4:5«7. 

Right  of  mortgagor  having  legal 
title  to  establish  it  by  suit  against 
mortgagee. 
12:366. 

Power  of  mortgagor  to  revive  a 
mortgage  barred  by  the  statute  of 
limitations  as  against  a  purchaser 
of  the  land  who  is  not  obligated  to 
pay  the  debt. 
6:681. 

Estoppel  against  mortgagor  on 
account  of  his  covenant  of  warran- 
ty. 

11:392. 

Loss  of  mortgagor's  right  under 
mortgage  by  acceptance  of  prom- 
ises of  third  party  to  pay  the  debt. 

2:487. 
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After  conveyance  of  premises  by 
the  mortgagor  he  has  no  power  to 
create,   revive   or  renew   a  charge 
thereon. 
3:545. 

c.     Estate    of    mortgagee,    in    gen- 
eral. 

Mortgage  merely  gives  the  mort- 
gagee a  Hen. 
4:526. 

In    Illinois,   after   condition   bro- 
ken, mortgagee  has  the  legal  title. 
4:526;    7:523. 

Estate  and  title  of  mortgagee  in 
Alabama  and  North  Carolina. 
3:519;    6:580;    7:523;    9:501. 

Mortgagee's  estate  not  subject  to 
execution. 
8:534. 

Estate  and  title  of  mortgagee  af- 
ter condition  broken. 

10:457. 

Mortgagee  in  possession  not  liar 
ble  upon  mortgagor's  covenants  in 
a  lease. 
3:124. 

Title   of   mortgagee     from     one 
holding  under  judicial  decree. 
11:392. 

Right  of  mortgagee  to  injunction 
against  acts  of  lessor  of  mortgagor 
which  impair  the  security. 
12:366. 

Right  to  injunction  against  tres- 
passer. 
11:392. 

Rights  of  mortgagee  against  one 
in  possession   holding  adversely. 
4 :  580. 

He     may     prevent     removal     of 
buildings. 
1:573. 

Rights  as  to  buildings  removed 
after  execution  of  mortgage. 
2:467. 

Lien  of  mortgage  not  affected  by 
a  renewal  of  the  notes. 
1:573. 


Mortgagee  entitled  to  the  whole 
of  the  mortgaged   property  as  se- 
curity for  his  debt. 
2 :  467. 

Cannot  convey  mortgaged  prem- 
ises to  third  person  and  retain  the 
debt. 

2:467. 

Right    of   mortgagee    to    release 
mortgage  and  maintain  action  on 
the  note. 
4:561. 

Right  of  mortgagee  to  discharge 
prior   valid   lien   and   have     reim- 
bursement  therefor. 
7:545. 

Right  of  mortgagee  to  waive  oth- 
er security. 
3:545. 

Mortgage    of    a    building — ^What 
interest  in  the  land  passes. 
3:545. 

Mortgage  by  lessee  under  lease 
giving  him  an  option  to  purchase. 
3:545. 

Mortgage    of    leasehold    estate — 
Ratification  of  acceptance  of  a  new 
lease  by  the  lessee. 
4:561. 

Protection  of  mortgagee  against 
outstanding  equities — Ground  upon 
which  protection  rests. 
4:561. 

Devise  of  .mortgaged  land  by 
mortgagee  will  not  pass  the  mort- 
gage. 

3:519. 

Remedies  of  holder  of  security 
deed. 

11:392. 

d-    Contracts  and  conveyances  be- 
tween. 

Deed  from  mortgagor  to  mort- 
gagee— Priority  of  previous  sher- 
iff's deed  to  junior  judgment  cred- 
itor. 

1:324.  325. 

Parties     cannot     change      their 
mortgage  into  an  absolute  deed  by 
agreement. 
7:518. 

Contracts  and  conveyances  be- 
tween mortgagor  and  mortgagee  to 
effect    an    extinguishment   or    sur^ 
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render  of  the  mortgagor's  right  to 
redeem. 

2:618;    2:545;      5:763;      6:582; 
7:524.  696;   9:677;   10:631. 

Grantee  of  an  equity  of  redemp- 
tion has  rights  of.  his  grantor. 
8:712. 

Effect   of  conveyance   in   fee  by 
mortgagee  to  mortgagor. 
4:561. 

Conveyance  of  premises  by  mort- 
gagor to  mortgagee  in  satisfaction 
of  the  debt. 
4 :  561. 


Contract  of  extension  and  renew- 


al. 


11:405;    12:377. 


Parol  agreement  extending  mort- 
gage  to  other  debt. 
5:611. 

Effect  of  agreement  by  mortga- 
gee not  to  take  a  deficiency  judg- 
ment. 

7:545. 

Agreement  by  mortgagee  to  fore- 
close and  bid  in  the  property   for 
the  amcpnt  of  the  judgment  with- 
out  taking   deficiency   judgment. 
4 : 561. 

Agreement  that  no  property,  oth- 
er than  the  mortgaged  property, 
shall  be  sold  under  a  judgment  on 
the  bond  or  note. 

9:543. 

Agreement      by      mortgagee      to 
"Take  care  of"  other  incumbrances 
upon  the  property. 
7:518. 

Validity     and     enforcement     of 
mortgagor's  agreement   to  pay   ex- 
pense of  abstract  necessary  in  fore- 
closure proceedings. 
7:560. 

Unrecorded    agreement    changing 
terms  of  original  contract  not  bind- 
ing against  subsequent   parties   in 
interest. 
8:529. 

Agreement  that  mortgagee  shall 
pay  the  interest  on  the  mortgage. 
9:502. 


Agreement  by  stockholder  of 
mortgagor  corporation  with  the 
mortgagee  to  purchase  the  prop- 
erty at  foreclosure  and  convey  it 
to  him. 

8:529. 

Effect  of  parol  agreement  by 
which  mortgagee  is  to  take  pos- 
session and  after  payment  of  his 
debt  out  of  the  rents  and  profits 
restore  the  property  to  the  mort- 
gagor. 
8:529. 

Bond  by  mortgagor  to  sAve  mort- 
gagee   harmless    from      mechanics' 
liens. 
I  9:502. 

Renewal   of   mortgaged    note   re- 
news   mortgage    lien. 
11:405. 

Mortgagee    in    possession    imder 
agreement    to    apply    rents   to    his 
debt — Right  to  remit  a  part  of  the 
rent  to  a  tenant. 
9:502. 

Agreement  for  default  in  pay- 
ment that  if  purchaser  failed  to 
purchase  the  premises  at  a  certain 
date  at  an  agreed  price  he  shall 
surrender  all  his  rights  therein. 
9:502. 

Property^  subject  to  two  mort- 
gages— Conveyance  by  mortgagor 
to  junior  mortgagee  with  agpree- 
ment  to  sell  the  property  at  the 
best  possible  price  and  account  for 
surplus  after  payment  of  the  mort- 
gages. 
7:518. 

Particular     agreements     between 
mortgagor     and     mortgagee     con- 
strued. 
8:529. 

e.     Possession  of  premises. 

Rights   of   mortgagor   and   mort- 
gagee as  to  possession. 
1:565;    2:466. 

Mortgagor  in  possession  not  lia- 
ble to  mortgagee  for  rent. 
1:323. 
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Grantee  in  absolute  deed  intend- 
ed as  a  mortgage — Rights  as  to  pos- 
seBsion. 

7:523;    8:534;    10:467. 

Mortgagee  in  possession — Rights 
as   to   repairs. 
11:432. 

Mortgagee  in  possession — ^Rights 
to  commission  for  collecting  rents. 
11:432. 

Mortgagee  in  possession — Rights 
as  to  rents,  profits  and  improve- 
ments. 

11:433. 

Mortgagee    in    possession — Right 
of  purchaser  of  equity  of  redemp- 
tion to  maintain  ejectment. 
12:405. 

Mortgagee    in    possession — ^Rlght 
to  be  reimbursed  for  insurance  pre- 
miums and  taxes  paid. 
5:559. 

A  mortgagee   in   possession  can- 
not be  ejected  by  the  mortgagor  un- 
til the  debt  has  been  paid. 
4:526;    10:458;    11:432. 

Running  of  statute*  of  limitations 
in   favor  of  mortgagee   In  adverse 
possession. 
3:545. 

Mortgagee  in  possession  as  pur- 
chaser at  a  defective  foreclosure 
sale. 

3:520;    11:432. 

Mortgagee  in  possession — Privi- 
ty of  estate  with  mortgagor's  lee- 
see. 

3:519. 

Estate   of   mortgagee   in    posses- 
sion by  a  surrender  of  the  prem- 
ises from  the  mortgagor. 
3:519. 

Effect  of  mortgagee  taking  an  as- 
signment of  -a  lease  from  a  lessee 
in  possession. 
6:580. 

Effect   of   void   foreclosure   upon 
mortgagor's   right   to   possession. 
8:534. 


Mortgagor  may   waive  his  right 
to  possession  in  favor  of  purchaser 
at  void  foreclosure  sale. 
10:457. 

Right  of  mortgagor  to  maintain 
ejectment  against  party  taking  pos- 
session  under   color   of   void   fore- 
closure proceedings. 
10:459. 

Agreement  between  mortgagor 
and  mortgagee  giving  the  latter  the 
right  to  possession — Effect  as 
against  person  having  action  pend- 
ing to  enforce  lien  on  the  prem- 
ises. 

8:534. 

Against  whom  a  mortgagee  may 
maintain  an  action  for  possession. 
9:501. 

Stipulation       giving     mortgagor 
right  to  immediate  possession  upon 
default. 
10:457. 

Effect  of  mortgagee  taking  pos- 
session with  consent  of  mortgagor 
and  refraining  from  foreclosure 
until  his  right  to  foreclose  is 
barred. 

12:405. 

IVIortgagcr  in  possession  during 
year  of  redemption — Effect  of 
agreement  with  tenant  fixing  char- 
acter of  chattel  annexed  to  the 
property. 
3:519. 

Validity  of  stipulation  In  mort- 
crage  to  a  trustee  for  the  benefit 
of  creditors  authorizing  the  trus- 
tee, upon  the  happening  of  certain 
events,  to  take  possession  of  and 
manage  the  property. 
4:526. 


f.    Taxes    and     assessments,     and 
outstanding    title. 

Agreement  as  to  taxes. 
7:918. 

Covenants  as  to  the  payment  of 
taxes— Rights  of  mortgagee. 
9:503. 
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Covenant  of  mortgagor  to  pay  all 
"taxes   and   assessments"    includes 
special  paving  assessments. 
9 : 503. 

California  constitution  construed 
— Validity     of       stipulations     and 
agreements  as  to  taxes.    ■ 
3:545;  6:611. 

Mortgagee  of  undivided  interest 
subject  to  a  charge — Right  to  pay 
claim  and  hold  the  mortgaged  es- 
tate for  reimbursement. 
2:467. 

Lien   for  taxes  paid   by  mortga- 
gee cannot  be  enforced  after  debt 
ie  barred  by  statute  of  limitations. 
2:487. 

Priority   of  junior   mortgage   as 
to  taxes  paid  by  senior  mortgagee 
to  protect  his  mortgage. 
7:799. 

Payment  of  taxes  by  mortgagee 
— Rights  and  lien  acquired. 
2:4C7;    8:824;    9:780. 

Right  of  mortgagee  making  pay- 
ment of  delinquent  taxes,  in  order 
to  protect  his  lien,  to  be  subrogated 
to  the  lien  and  remedies  of  the 
state. 

10:460. 

Purchase  of  outstanding  tax  title 
by    second    mortgagee — Rights     as 
between  the  mortgagees. 
7:803. 

Acquisition  of  outstanding  title 
by  mortgagee     purchasing     at  tax 

cola 

4:561;    7:524;    11:393;    12:364. 

Right  of  mortgagee  to  pay  taxes 
after  foreclosure. 
11:601. 


V.     PRIORITY    OF    MORTGAGES. 

a-     In    general. 

The  priority   between   mortgages 
may  be  fixed  by  agreement. 

3:52«;    5:564;    9:510;    10:467. 


Agreement  fixing  priority  on  cer- 
tain condition — EfTect  of  failure  to 
perform  condition. 
6:588. 

Mortgage  to  secure  several  notes 
maturing  at  different  times — Prior- 
ity as  between  different  holders  of 
the  notes. 

1:570;      2:478;      3:528>      544; 
4:533;    5:607;    9:510. 

Continuation   of  priority   by   re- 
newal of  note. 
9:510. 

Relief  against  priority  acquired 
by  fraud. 
6:588. 

Mortgage    given    upon   lands,   at 
the  time  they  are  acquired,  to  se- 
cure debt  other  than  for  purchase 
money. 
8:446. 

Priority   fixed    by   appraisers    in 
foreclosure      proceedings — ^Estoppel 
of  mortgagee  to  question. 
7:535. 

Priority  of  mortgage  not  lost  by 
its  assignment  to  a  corporation 
having  no  power  to  take  the  assign- 
ment. 

9:510. 

Rights  of  mortgagee  taking  mort- 
gage   in    reliance    upon    erroneous 
entry  of  payment  of  taxes. 
10:465. 

Nebraska  statute  construed — 
Right  to  remove  school  house  erect- 
ed on  lands  subject  to  a  prior  mort- 
gage. 

9:510. 

Waiver  of  priority. 
11:406;    12:378. 


b.     Between   mortgages. 

First  mortgage  barred  by  lapse  of 
time. 

11:406. 

Priority  of  junior  mortgage  first 
recorded. 

11:406. 
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Simultaneous  record  of  mort- 
gages. 

12:378. 

Priority  as  between  mortgages 
executed  at  the  same  time. 

3:528;    4:532;    7:535;    8:540. 

Priority  between  mortgages  exe- 
cuted on  the  same  day. 

9:510. 

Mortgage  to  secure  a  negotiable 
note — Rights  of  purchaser  of  note 
before  maturity. 
5:564. 

Right      of      mortgagee      whose 
mortgage    recognizes    the    priority 
of  another  mortgage  to  assail  the 
latter  for  fraud. 
6:588.      . 

Conveyance  by  mortgagor  to 
holder  of  prior  mortgage — Priority 
of  junior  mortgage  over  subse- 
quent mortgage  by  grantee. 

6:588. 

Prior  indemnity  mortgage  and 
subsequent    incumbrancer. 

6:588. 

Eftect    of    prior    mortgage    not 
being  acknowledged  or  recorded. 
7:535;    9:510. 

Mortgage  executed  where  no  in- 
debtedness exists — Not  given  prior- 
ity over  later  mortgage  for  the 
subsequent  execution  of  a  note. 

8:540. 

Sale  by  a  prior  mortgagee,  under 
power  of  sale — Extension  of  prior- 
ity   to    mortgage    taken    to    secure 
purchase  price.  . 
10:467. 

Mortgage  to  secure  absolute  debt 
and    another    to    secure    advances 
executed    on    the    same    day — The 
former  has  priority. 
9:510. 

Taking  new  mortgage  as  a  sub- 
stitute for  a  prior  mortgage— As 
to  when  priority  of  the  first  mort- 
gage is  preserved. 

3:528;    4:532;      5:564;     7:635; 
8:540;   10:465,  467. 


Mortgage  given  for  the  purpose 
of  correcting  an  error  in  a  prior 
mortgage. 
7:535. 

Minnesota  statute  construed — 
Fixing  priority  of  mortgages  ex- 
ecuted and  recorded  at  the  same 
time  by  registry  number  of  the  in- 
strument. 
7:535. 

Mortgage  taken  for  loan  of  mon- 
ey, through  brokers,  to  discharge 
a  prior  mortgage — ^Mortgagee  not 
bound  to  see  that  the  money  is 
applied  to  payment  of  prior  mort- 
gage, but  may  subsequently  pur- 
chase prior  mortgage  and  enforce 
the  same. 
7:535. 

c.     Mortgage  to   secure  future  ad- 
vances. 

Priority  of  mortgage  given  to  se- 
cure future  advances  as  against 
creditors  and  subsequent  incum- 
brancers. 

3:522;       4:529;       6:584,      590; 
7:529;  9:504;  10:468;  11:406. 

Mortgage  to  secure  advances  not 
agreed  to  be  made  or  specified  in 
amount — Priority  as  to  mechanic's 
liens. 

9:511. 

Mortgage     to     secure     advances 
made  within  a  specified  time — Pri- 
ority can  be  claimed  only  for  ad- 
vances made  within  the  Ume. 
3:522. 

Recorded  mortgage  to  secure  fu- 
ture advances  which  were  optional 
— Priority  not  postponed  by  a  con- 
structive notice  arising  from  sub- 
sequent recording  of  another  Tnort- 
gage. 

6.590. 

.    d.  Purchase    money    mortgage. 

What     constitutes     a     purchase 
money  mortgage. 
6:589;    8:541. 

Priority  of  unrecorded  purchase 
money  mortgage. 
6:589;   9:510. 

Priority  over  Judgment  liens. 
2:368,  note;  4:534;  5:565. 
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Priority    over    dower    rights    of 
the  mortgagor's  wife. 
4:534. 

Mortgage     given     for     borrowed 
purchase  money. 

2:373;     3:529;     4:534;      5:565; 
7:528. 

Mortgage  to  secure  money  to  dis- 
charge obligations  forming  the  con- 
sideration. 
4:534. 

Postponing   priority  of   purchase 
money  mortgage  by  agreement. 
6:589. 

Showing  a  mortgage  to  be  a  pur- 
chase money  mortgage  by  contra- 
dicting its  recitals. 
6:589. 

Priority    over    liens    outstanding 
against  vendee  when  he  takes  title. 
9:511. 

Mortgage  to  vendor  to  discharge 
his     lien — Priority     over     previous 
mortgage  to  a  third  person. 
8:541. 

Priority  over  previous  mortgage 
which  was  to  cover  after-acquired 
property. 
6:589. 

Two  mortgages  executed  at  the 
samo  time — Priority  where  one  of 
them  is  for  purchase  money. 
9:511. 

Sale  of  land  subject  to  a  mort- 
gai^e—  Priority    of    such    mortgage 
over  claim  for  purchase  mone^. 
9:511. 

Priority  of  new  mortgage  given 
to  eftect  payment  of  mortgage  ex- 
isting at  time  of  the  sale,  and  which 
was  assumed  by  the  vendee. 
9:511. 

Mortgage  by  remainder-man — 
Priority  of  subsequent  mortgage 
given  to  secure  purchase  price 
agreed  to  be  paid  the  life  tenant 
for  a  conveyance  of  his  estate. 
9:511. 

Effect  of  purchase  money  mort- 
gage  given   by   one  who   has  not 


taken  possession,  as  against  a  per- 
son   in    actual    possession    under 
claim  of  advei'se  title. 
11:434. 

Priority  between  mortgage  given 
by  vendee  to  his  vendor  for  pur- 
chase money,  and  a  previous  mortp 
I'atjo  given  by  the  vendee  to  a 
third  person  to  secure  a  loan  to 
make  a  cash  payment  to  his  ven- 
dor. 

2:478;  3:528,629;  5:565;  8:541. 

e.  Other  liens. 

1.    In  general. 

A   mortgage  is   subject  to  liens 
given  priority  by   statute. 
5:564. 

Assessments  for  local  Improve- 
ments. 

3:457;   6:57;   7:U;   8:17. 

Priority    between    mortgage   and 
lien  for  municipal  improvements. 
6:486. 

Certificate  issued  by  receiver  of 
irrigation    company. 
9:510. 

Priority    of   mortgage    on   a   de- 
cedent's land  over  preferred  claims 
against  his  estate. 
7:446. 

Priority  of  mortgage  of  land  as  to 
j?rowing  crops. 
4:532. 

Lien  of  general  creditors — Effect 
of   mortgagee    releasing   bis    mort- 


gage. 


6:588. 

Mortgage  by  vendee  whose  ven- 
dor holds  the  legal  title  subjicc  to 
the  perforn-ance  of  certain  condi- 
tions. 

6-588. 

Removal  of  buildings  from  mort- 
gaged   land — Priority   of   mortgage 
as  against  subsequent  mortgagee  of 
buildings. 
6:588. 
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Mortgagee  of  mill,  supplied  with 
wrater  power  under  a  lease,  takes 
subject  to  the  lease. 
7:535. 

Priority  of  mortgage  of  corpora- 
tion over  debts  incurred  by  receiv- 
er operating  it. 
10:466. 

Statutory    warranty    of    title    in 
mortgage — Effect  upon  outside  lien 
or  claim  in  a  third  person. 
10:465. 

Deed  of  trust  by  devisee — Charg- 
ing grantee  with  notice  of  testator's 
debts. 

12:378. 

Georgia    statute — Lien    of    mort- 
gagor's widow  for  a  year's  support. 
6:588. 

Indiana  statute  construed — Prior- 
ity of  mortgage  to  secure  loan  of 
state  university  fimds. 
10:465. 

2.    Judgment  liens. 

Priority  over  usurious  security. 
8 :  540. 

Priority  as  to  land  omitted  from 
a  mortgage   by  mistake. 
4:460. 

Priority  over  mortgage  executed 
by  judgment   debtor,  not   for   pur- 
chase  money,   at   time   of  his   ac- 
quiring title. 
8:540. 

Illinois   statute   construed — Judg- 
ment on  account  of  sale  of  intoxi- 
cating    liquors     subject     to     prior 
mortgage. 
4:441. 

Lien  of  judgment  not  enforceable 
against  a  homestead — Priority  over 
subsequent    deed    of    trust,    after 
abandonment  of  homestead. 
2:375. 

Priority     given     to     subsequent 
mortgage    by    judgment    becoming 
dormant — Effect  of  its  revival. 
8:446. 


Mortgage    to  *secure    antecedent 
debt  and  a  judgment  rendered  on 
the  same  da}'. 
6:588. 

Mortgage     by     devisee — Priority 
over  judgment  for  debt  of  testator. 
3:457. 

f.  Rights  of  senior  and  Junior  mort- 
gagees. 

The  foreclosure  of  first  mortgage 
under  which  mortgagee  takes  pos- 
session of  the  land  does  not  can- 
cel the  mortgage  debt  in  favor  of 
the  holder  of  the  second  mortgage. 
2:475. 

Rights   of   holder   of   unenforced 
mortgage     upon     property     being 
brought    to   sale   under   a    general 
judgment  junior  to  the  mortgage. 
4:561. 

Recording    of    junior    mortgage 
not    constructive    notice    to    prior 
mortgagee. 
2:475. 

Righ,ts   where   junior   mortgagee 
is  made  party  to  foreclosure. 
2:475. 

Right  to  have  senior  mortgagee 
exhaust   other    security   first. 
3:528. 

VI.     ASSUMPTiON    OF    MORT- 
GAGE   dY  GRANTEE. 

a.  Agreement  of  assumption. 

1.    In  general. 

The   agreement   need   not   be   in 
the  deed. 
3:525. 

Agreement    of    assumpticm    need 
not  be  in  writing. 

3:525;   6:592;   8:542;    10:470. 

Explaining,  covenant   of  assump- 
tion by  parol  evidence. 
7:534. 

Implication    of    covenant    of    as- 
sumption. 

4:535;   10:470. 

Assumption    clause    ineerted   by 
agent. 
4:535. 
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Covenant  of  assumption  in  deed 
taken  by  agent. 
7 :  533. 

Covenant  of  assumption  inserted 
without  grantee's  knowledge  or  con- 
sent. 

4:635. 

Necessity   of  acceptance  of   cov- 
enant of  assumption. 
4:535;   5:566;  9:514. 

Mortgagee  not   bound   to  accept 
grantee  as  his  debtor. 
5:667. 

Cancellation  of  agreement  of  as- 
sumption    before     acceptance     by 
mortgagee. 
5:567. 

Effect  of  invalid  covenant  of  as- 
sumption. 
4:535. 

Corporation  bound  by  an  agree- 
ment of  assumption. 
5:566. 

Grantee    assuming    a    mortgage 
takes  subject  to  its  terms. 
4 : 635. 

When    grantee    not    estopped    to 
deny  validity  of  a  contract  of  as- 
sumption. 
8:542. 

Grantee    who   does    not    assume 
incumbrances    but   merely    expects 
to   pay   valid    liens   may   question 
their  validity. 
8:642. 

Grantee  not   relieved   from   cov- 
enant of  assumption  because  deed 
is  not  signed  by  him. 
7:534. 

Assumption  of  entire  mortgage 
debt  by  grantee  of  part  of  mort- 
gaged land. 

1:568;     6:593;     7:631;     8:542; 
9:515. 

Contract    by    husband    to    pay 
mortgage  debt  in  consideration  of 
conveyance  of  a  part  of  the  prem- 
ises to  his  wife. 
8:642. 


Covenant  of  assumption   limited 
to  particular  mortgage  named. 
5:566. 

Construction  of  particular  cov- 
enants of  assumption. 

5:566;   6:591;   8:542;   11:404. 

Death  of  grantee  assuming  mort^ 
gage — Payment     by    administrator 
without  the  filing  of  a  claim. 
7:531. 

Payment   of    interest    by    mort- 
gagor after  covenant  of  assumption 
by  errantee — ^Right  to  recover. 
7:531. 

Grantee  assuming  mortgage  of  a 
building  and  loan  association — 
Right  to  have  credit  for  stock  pay- 
ment. 

7:531. 

Rights  of  parties  to  release  suc- 
cessive grantees  from  their  several 
covenants  of  assumption. 
8:542. 

Liability   of   successive  grantees 
who  have  assumed  and  agreed  to 
pay  mortgage  debt. 
10:470. 

Rate     of     interest     enforceable 
against  assuming  grantee. 
10:470. 

The  land  is  the  primary  fund  for 
the  payment  of  the  debt. 
6:594. 

Right   of  parties  to    rescind   or 
change  covenant  of  assumption  as 
against  the  mortgagee. 
6:595. 

EfFect   of   covenant    of    assump- 
tion in  a  deed  which  is  in  fact  a 
mortgage. 
7:531. 

Grantee  can  not  release  grantor 
from  covenant  without  consent  of 
the  mortgage  creditor. 
1:568. 

Right  of  grantor  to  recover  dam- 
ages for  failure  of  grantee  to  ful- 
fill his  covenant  of  assumption. 
2:476. 
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Effect    of    assignment    of    mort- 
gage   notes    to  a  third  person  by 
grantee   who   has   taken   them   up 
after  his  covenant  of  assumption. 
2:476. 

Effect  of  agreement  to  apply  in- 
stallments   of    purchase    price,    as 
they  mature,  to  the  mortgage  debt. 
10:470. 

Agreement    to    assume   and    pay 
certain     incumbrances     and      "all 
other   liens"   does   not   include   an 
unrecorded  mortgage. 
10:470. 

Construction    of    particular    coy- 
enants  of  assumption. 
4:536. 

2.    Per$oiua  lioMJitp. 

* 

What  is  required  to  create  per- 
sonal liability. 
9:513. 

In    Pennsylvania,    personal    lia- 
bility of  grantee  can  only  be  creat- 
ed by  written  agreement. 
2:476. 

A  grantee  assuming  a  mortgage 
who  agrees  to  pay  the  same  be- 
comes personally  liable  for  the 
debt. 

2:476;  3:525;  4:535,  536; 
5:566;  6:591;  7:531;  8:544; 
9:513;  10:470;  11:404. 

Personal  liability  of  grantor  as 
affecting  the  liability  of  his  gran- 
tee who  assumes  and  agrees  to  pay 
a  mortgage. 

2:476;  4:535;  6:566;  6:691; 
7:531;   9:513;  8:544. 

Effect  of  covenant  of  assumption 
upon  personal  liability  of  original 
debtor. 
7:531. 

Grantee   not   relieved    from   per- 
sonal   liability   by   his   subsequent 
conveyance  to  another  who  makes 
a   like    covenant. 
7:531. 

Effect  of  grantee's  deed  being  de- 
clared fraudulent  and  void. 
7:531. 


Assumption    by    grantee    taking 
conveyance  .  as     trustee — Personal 
liability    of    those    for    whom    the 
trustee  is  acting. 
3:525. 

Acceptance  of  deed  by  grantee 
necessary  to  create  personal  liabili- 
ty. 

7:531. 

*  Mere  proof  of  recording  of  the 
deed  not  conclusive  as  to  accept- 
ance. 

7:531. 

Grantee's  liability  can  not  ex- 
tend beyond  the  terms  of  the  mort- 
gage. 

6:591. 

The  liability  of  a  grantee  assum- 
ing a  mortgage  is  determined  by 
the  terms  of  the  contract  of  as- 
sumption although  contained  in  a 
contemporaneous  agreement. 
6:591. 

The  retention  of  the  amount  of 
the  mortgage  out  of  the  purchase 
price  does  not  of  itself  make  the 
grantee  personally  liable  for  the 
debt. 

4:535. 

Foreclosure  of  mortgage  against 
mortgagor  and  his  assuming  gran- 
tee— Effect  upon  personal  liability 
of  grantee  when  not  litigated. 
3:525. 

Grantor  can   not  release  grantee 
agreeing  to  pay  the  debt  to  the  in- 
jury  of   subsequent   innocent   pur- 
chasers of  the  mortgage  notes. 
3:525. 

Enforcement    against    successive 
grantees  assuming  and  agreeing  to 
pay  mortgage  debt. 
9:513. 

Effect    of   agreement   to  assume 
and    pay    mortgage    debt    by    the 
real  purchaser  and  conveyance  to 
his  wife. 
9:513. 

Agreement     of    assumption     in- 
duced   by     usurious   consideration 
does  not  create  a  personal  liability. 
9:513. 
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One    named    as    grantee    merely 
for  the  convenience  of  the  real  par- 
ty in  interest,  not  personally  liable. 
10:470. 

Effect    of    covenant    of     assump- 
tion by  one  taking  title  merely  for 
convenience  of  third  persons. 
11:404. 

Personal    liability    of    mortgagor 
who  has  conveyed  premises — Effect 
of  running  of  statute  of  limitations 
against  the  mortgage. 
9:514. 

Donee  of  property  not  liable  on 
covenant   of   assumption    made    by 
his  donor. 
11:404. 

Relief  from  liability  on  covenant 
of  assumption   on  account  of  fail- 
ure of  mortgagor's  title. 
11:404. 

Mortgaged  premises  must  be  first 
exhausted. 
7:531. 

Deficiency       judgment       against 
grantee  assuming  a  mortgage. 
4:535. 

3.    Surety    relation    of   mortgagor. 

Where  grantee  assumes  and 
agrees  to  pay  the  mortgage  debt 
he  becomes  the  principal  debtor  and 
the  grantor  his  surety. 

3:525;     4:536;     6:594;     7:532; 
8:545;  9:514;  10:470; 

11:404;   12:376. 

Second  grantee  assuming  mort- 
gage— First  grantee  stands  as  sure- 
ty. 

3:525. 

The  original  mortgagor  has  the 
right  to  have  the  property  first  ap- 
plied to  the  payment  of  the  debt. 
3:525. 

Release  of  mortgagor  for  failure 
to  pursue  principal  debtor. 
7:532. 

Effect  of  extension  of  time  to 
assuming  grantee. 

5:568;     6:594;     7:532;     8:545; 
9:514;   11:404. 


Rights  of  mortgagor  on  account 
of  depreciation  of  property  during 
extension  of  the  time  of  payment. 
5:568;    9:514. 

b.  Action   on  covenant  of  assump- 
tion. 

1.    In  general. 

Jurisdiction    of    action    for    per- 
sonal judgment. 
G:595. 

Action  on  covenant  without  fore> 
closure. 
6:595. 

Subrogation     of     mortgagee     to 
rights  of  former  owner,  after  pe- 
riod of  limitation  has  run  against 
the  debt. 
9:516. 

Action  by  mortgagee  against 
grantee  on  covenant  of 'assumption 
in  executory  contract  of  sale  fol- 
lowed by  warranty  deed  of  mort- 
gagor. 

10:472. 

2.    Wfu)  may  sue. 

Mortgagor  paying  the  debt. 
4:535. 

Mortgage  creditors  may  enforce. 
1:568. 

Right  of  assignee  of  mortgage 
debt 

5:567. 

Action    by    holder    of    mortgage 
without  assignment. 
10:471. 

Covenant   by   mortgagee   to   pay 
prior  mortgage  of  mortgagor  to  a 
third    person — ^Right   of   the   third 
person  to  sue. 
5:567. 

The  holder  of  the  mortgage  debt 
may  sue  upon  assuming  grantee's 
agreement  to  pay  the  debt. 
4:535;   6:595;   8:544. 

Agreement  to  pay  mortgage  as 
part  of  the  coneideration — Right  of 
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grantor  to  sue   upon  maturity   of 
mortgage. 
6:595. 

Right  of  grantor  or  mortgagor 
to  maintain  action  against  asssum- 
ing  grantee  without  proof  of  pay- 
ment by  himself. 

6:695;   8:544;   9:516. 

Mortgagee    may    enforce    agree- 
ment by  vendee  to  pay  his  mort- 
gage, though  not  in  writing. 
2:476. 

Pennsylvania  statute  construed — 
Action   by   mortgagee  in  name   of 
grantor. 
10:471. 


3.    Defenses. 

Want  of  consideration 
5:566;  9:513,  516. 

Usury   as   a   defense. 
10:470. 

« 

Fraudulent  insertion  of  covenant 
of  assumption. 
6:591. 

Existence    of    nonasserted   judg- 
ment liens,  as  a  defense. 
9:516. 

What  failure  of  title  will  consti- 
tute a  defense. 
9:516. 

Ck>ntradiction     of     covenant     by 
showing  collateral  conditions. 
9:516. 

One  assuming  the  payment  of  a 
mortgage  can  not  question  its  va- 
lidity, or  assert  usury  as  a  de- 
fense. 

4:535;     5:566;     6:591;     7:531; 
8:542;  9:516. 

Avoiding    covenant    by    showing 
inconsistency     between     deed    and 
terms  of  the  contract  of  sale. 
4:535. 

Contrary    parol    agreement   with 
grantor,  or  cross  demands  against 
him  in  favor  of  grantee. 
5:566. 


Action     by     grantor — ^Agreement 
between  mortgagee  and  grantee  re- 
leasing   the   latter    from    personal 
liability,  as  a  defense. 
9:516. 

Action       against       intermediate 
grantee  for  deficiency  on  foreclos- 
ure— Failure  to  make  him  party  to 
the  foreclosure,  as  a  defense. 
9:516. 

c.  Taking    conveyance    subject    to 
mortgage. 

Taking  conveyance  of  land  sub- 
ject to  a  mortgage — ^Rights  and  liar 
bilities  of  the  ijarties. 

7:530;   8:543;   9:512;   10:469. 

A  grantee   taking  a  conveyance 
subject  to  a  mortgage  does  not  be- 
come personally  liable  therefor. 
1:568;     3:525;     4:535;     7:530; 
8:543. 

This  rule  prevails,  although  the 
notes  are  subsequently  renewed. 
1:568. 

• 

Purchaser  taking  title  subject  to 
two  mortgagees — Effect  of  his  pur- 
chase at-  foreclosure  sale  under  the 
first  mortgage. 
4:561. 

Right  of  grantor  to  take  assign- 
ment   of    mortgage    and    foreclose 
the  same. 
8:543. 

Treating  mortgage  as  part  of  the 
consideration    —    Implication       of 
agreement  to  pay. 
8:543. 

Treating  mortgage  as  part  of  the 
consideration — ^What    defenses    are 
open  to  grantee. 
9:512;    10:469. 

Nominal  trustees  taking  convey- 
ances subject  to  mortgage — ^Rights 
upon  making  payment  of  the  mort- 
gage. 

9:512. 

Effect  of  erroneous  statement  in 
a  record  of  the  amount  of  the  in- 
debtedness. 
10:469. 
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Conveyance  subject  to  a  mortgage 
— Rights     of     succeeding   grantee, 
whose  conveyance  does  not  refer  to 
the  mortgage. 
10:469. 

Purchasers   of   land    at    Judicial 
sale,  subject  to  a  mortgage. 
11:404. 

Sale  of  land  "under  and  subject" 
to  a  mortgage — Rights  of  one  who 
is  compelled  to  pay  a  deficiency  de- 
cree. 

12:376. 

Purchaser  liable  for  rate  of  in- 
terest specified  In  note. 
12:376. 

Rights  of  purchaser  from  mort- 
gagor   of    mineral    rights    pending 
foreclosure  proceedings. 
12:376. 

VII.     ASSIGNMENT  OF  MORT- 
GAGES. 

a.     In  general. 

Mortgagee  may  transfer  his 
rights  either  by  legal  or  equitable 
assignment. 

5:569;  11:403. 

An    indemnity    mortgage    is   as- 
signable. 
1:569. 

A  mortgage  can  not  be  separate- 
ly assigned  from  the  debt. 
2:477. 

Mortgagee     assigning     note     se- 
cured can  not  assign  mortgage  to 
a  third  party. 
4 :  537. 

Passing   of   debt   by   assignment 
of  mortgage. 
3:526. 

Power  of  national  bank  to  take 
assignment  of  a  real  estate  mort- 
gage to  secure  a  loan  made  at  the 
same  time. 
3:545. 

Rights  of  third  persons  making 
payment   of  judgment   of  foreclos- 
ure at  request  of  defendants. 
6:596. 


I     Assignment  of  decree  of  foreclos- 
ure— How  effected. 
6:596. 

Assignment    of    void    decree    of 
foreclosure — Effect    of    the   assign- 
ment of  the  mortgage. 
6:596. 

Purchaser   of  equity   of   redemp- 
tion— ^Right  to  have  assignment  of 
mortgage  upon  payment  of  debt. 
10:473. 

Foreclosure  and  purchase  by 
mortgagee — Right  of  wife  having 
dower  and  homestead  interest  to 
have  assignment  of  mortgage  upon 
payment  of  the  debt. 
3 :  526. 

Revesting  title  by  erasing  name 
of    assignee   and    delivering   mort- 
gage back  to  mortgagee. 
12:375. 

Agreement  by   mortgagee  to  as- 
sign mortgage  in  consideration  of 
part  payment  of  the  debt. 
4:537. 

£}ffect  of  assignment  of  a  note 
secured  by  mortgage  accompanied 
by  mortgage  executed  by  mort- 
gagee upon  the  mortgaged  prem- 
ises. 

4:537. 

Assignment     by     mortgagor     of 
leasehold  interest — Liability  of  as- 
signee  to   mortgagee   on    covenant 
to  pay  ground  rent  and  taxes. 
9:518. 

Transfer  of  mortgage  as  collat- 
eral    security — ^Rights     of     debtor 
upon  its  foreclosure. 
8:588. 

b.  What  constitutes. 

Words    of    grant     necessary   /to 
transfer  legal  estate  of  mortgagee. 
1:569. 

Assignment  by  parol. 
4:537. 

Equitable  assignment. 
I         1:569;   12:375. 
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Assignment  by  administrator  to 
himself. 
4:537. 

Assignment    of     mortgage     exe- 
cuted to  a  trustee. 
4:537. 

Assignment  by  married  woman — 
Necessity  of  husband's  joinder. 
4:537. 

Omission  of  revenue  stamp. 
9:517. 

Assignment  of  mortgage  by  as- 
signment or  endorsement  of  notes 
secured. 

3:526;  4:537;  5:569;  6:596; 
7:536;  8:546;  9:517;  10:473; 
11:403;  12:375. 

Assignment  of  transfer  and   de- 
livery   of    note    without    endorse- 
ment or  formal  assignment. 
6:596. 

ElTect  of  assignment  of  bond  and 
mortgage   by   written     instrument 
without  actual  delivery  of  them. 
6:596. 

Assignment  of  one  of  several 
notes  secured. 

5:569;    11:403. 

Parol  authority  of  agent  to  make 
assignment. 
3:526. 

Assignment   of   mortgage   where 
legal  title  is  in  the  mortgagee. 
3:527. 

Conveyance  of  mortgage  by  mort- 
gagee to  purchaser  of  equity  of  re- 
demption-treated as  an  assignment. 
6:596. 

Deed  by  mortgagee  purchasing 
at  foreclosure  sale  as  an  assign- 
ment. 

6:596. 

Conveyance  by  mortgagee  where 
legal  title  Is  in  the  mortgagor,  as 
an  assignment. 
3:526;   7:536. 

Conveyance   by    mortgagee   after 
purchase  at  void  foreclosure,  as  an 
assignment. 
7:536.  ^ 


Invalid  foreclosure  by  sale  under 
decree  or  power,  as  an  assignment. 
8:546. 

Written  assignment  without 
transfer  of  instrument  will  not  de- 
feat prior  verbal  assignment  ac- 
companied by  a  transfer  of  the 
instrument. 
9:517. 

Discharge    of    a   mortgage    and/ 
taking   of   another   in    its   place — 
When   treated    as   an    assignment 
against  attaching  creditors. 
9:517. 

Taking  an  assignment  of  a  note 
and  a  quitclaim  deed  from  one 
holding  over  under  a  deed  intend- 
ed as  a  mortgage,  as  an  assign- 
ment. 

10:475. 

Foreclosure  sale  by  an  assignee 
under  a  void  assignment  operates 
as  an  assignment. 
12:375. 

c.  Recording. 

As  to  whether  an  assignment  of 
a  mortgage  comes  within  the  reg- 
istry statutes. 

3:526;  4:538;  5:570;  6:598; 
7:538;  8:548;  9:519;  10:474; 
11:403. 

Assignee  of  negotiable  note,  not 
required  to  record  assignment. 
•       5:570. 

Unrecorded      assignment — Prior- 
ity over  mechanic's  lien. 
7:538. 

Rights  of  one  claiming  under  an 
unrecorded  assignment  where  there 
has  been  a  satisfaction  of  the  mort- 
gage and  a  new  mortgage  lien 
created. 
3:457. 

Unrecorded  assignment — Rights 
of  holder  as  against  subsequent 
mortgagee  of  the  mortgagor  after 
he  has  been  reinvested  with  title 
by  the  original  mortgagee. 
4:532. 

Unrecorded     assignment — Rights 
of   subsequent    purchaser   at   fore- 
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closure  sale  who  relies  upon  re- 
corded satisfaction  made  by  the  or- 
iginal mortgagee  after  the  assign- 
ment. 

4:538;  6:598;  8:548. 

Statutory    provisions    construed. 

4:538;     5:570;     6:598;     7:538; 

8:548;  9:519;  10:474;  12:375. 


d.  Title  and  rights  of  assignee. 

Assignee   acquires  all  the  rights 
of  his  assignor. 
10:475. 

Sufficiency  of  assignee's  title  to 
maintain  foreclosure. 

5:569;    6:597;    12:375. 

Assignee    takes    flubject    to    all 
equitable  defenses. 

3:526;     5:569;     6:597;     7:537; 
8:547;   9:518;    10:475. 

Application  of  this  rule  to  new 
equities  or  defenses  accruing  after 
the  assignment. 
8:547. 

* 

Title   as   against  latent   equities 
in  favor  of  third  persons. 

5:569;    6:597;  7:537;  10:475. 

Title  of  assignee  claiming  under 
transfer  of  the  debt. 
4:537. 

Assignment  of  note — ^Transfer  of 
power  of  sale  in  the  mortgage. 
6:597. 

Estoppel    to    deny    validity     off 
mortgage. 
6:597. 

Implied  warranty  of  genuineness 
of  mortgage. 
7:537. 

Authority  of  one  holding  an  as- 
signment of  mortgage  as  collateral 
security. 
7:537. 

Assignment    of    note — Power  of 
assignor  afterward  to  release  prom- 
isor of  liability. 
7:537. 


Assignee  of  interest  coupon — 
Right  to  foreclose  and  to  pay 
taxes. 

7:537. 

Possession  of  assigned  note  and 
mortgage    as    notice    of    rights    of 
assignee. 
7:537. 

Innocent  assignee,  not  bound  by 
his-  assignor's  knowledge  of  a  prior 
unrecorded  mortgage. 

7:537.  •     ' 

Illegal  transfer  of  mortgage 
notes  by  guardian  of  minor  chil- 
dren. 

7:538. 

Mortgage    taken    by    father    on 
land    given   to   his   eon   to   secure 
payment  of  an  annuity — Rights  of 
assignee. 
8:547. 

Assignee    of    Junior    mortgage — 
EfTect    of   agreement   between    as- 
signor and  senior  mortgagee. 
8:547. 

Title   of   assignee  of  new   notes 
and    a   new    trust    deed,    executed 
upon   promise   of  assignor  to  sur- 
render old  notes  and  trust  deed. 
8:547. 

Rights  of  assignee  of  mortgage, 
unaccompanied  by  a  note  executed 
for   the   convenience  of  the  mort- 
gagee. 
9:518. 

Assignee  of  past  due  instrument 
secured  by  mortgage — ^Effect  of  his 
assignor's  notice  of  a  prior  mort- 
gage defectively  indexed. 
9:518. 

Title   of  one    taking  an    assign- 
ment of  mortgage  aftetr  its  merger 
in  the  fee  on  account  of  being  sur- 
rendered to  the  mortgagor. 
11:403. 

Priority     between     assignee     of 
mortgage    and    grantee    of    equity 
of  redemption. 
11:403. 

Sale  of  property  by  mortgagor  to 
mortgagee — Failure      to      produce 
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mortgage  not  notice  of  its  owner- 
ship  by   another. 
12:375. 

Effect  of  mortgagor  Becuring  an 
assignment    of    first    mortgage   In 
fraud  of  his  creditors. 
12:375. 

Attorney  employed  by  mortgagor 
to  procure  purchaser  for  the  mort- 
gage to  prevent  foreclosure — 
Rights  of  corporation  of  which  at- 
torney was  a  director  purchasing 
mortgage  at  a  discount. 
10:475. 

Title   of   assignee   of    negotiable 
mortgage  note  after  maturity. 
10:475. 

Assignment    of    one    of    several 
notes— Rights  under  agreement  fix- 
ing priorities. 
9:518. 

An   assignment  of  a  portion  of 
the   mortgage   notes    carries   their 
proportionate  share  of  the  eecurity. 
1:569. 

An  assignment  of  a  note  secured 
carries   with   it   the  rights  of   the 
mortgagee. 
2:477. 

Under  Alabama  statute,  mortgag- 
or can  not  impeach  assignment. 
2:477. 

Right  of  one  holding  under  deed 
of  trust  assigned  by  foreign  admin- 
istrator. 
2:477. 

Attempted  assignment     by     one 
having   neither   note   or   mortgage 
in  his  possession. 
12:375. 

Assignment  of  mortgage  by  ad- 
ministrator to  an  heir  In  part  sat- 
isfaction of  his  share  in  the  estate. 
9 : 518. 

Title  of  assignee  of  mortgage  as 
against  subsequent  mortgage  be- 
tween, parties  intended  to  operate 
as  a  satisfaction  of  the  assigned 
mortgage. 
7:537. 


Purchaser  of  negotiable  notes  se- 
cured   by   mortgage   before  matur- 
ity— Rights  as  against  equities  ex- 
isting between  the  original  parties. 
6:597;    10:475;    12:375. 

Assignment  of  mortgage  to  one 
who  has   made  advances   to  mort- 
gagor to  pay  interest  and  taxes — 
Title  and  rights. 
6:584. 

Assignee     holding    under    unre- 
corded assignment — Not  bound  by 
subsequent  foreclosure   against  or- 
iginal mortgagee. 
7:537. 

Assignment  of  mortgage  takexi 
by  loan  company,  which  continues 
to  collect  interest  as  agent  for  as- 
signee— ^Rights  acquired  by  ad- 
vances made  to  pay  interest  and 
taxes. 
9:518. 

Construction     of     particular    as- 
signment   by     mortgagee    to     his 
daughter. 
8:547. 


VIM.     PAYMENT,  RELEASE  AND 
SATISFACTION. 

a.  Payment  of  mortgage  debt. 

1.    What  constitutes. 

Burden   of   proof. 
7:540. 

Payment  to  one  of  two  executors 
of  mortgagee. 
3 :  530. 

Entry  of  satisfaction  as  evidence 
of  payment. 
6:600. 

Unaccepted    bequest      to    mort- 
gagee. 

7:540. 

Conveyance  of  premises  in  satis- 
faction of  mortgage. 
7:540. 

Tender  of  payment — Necessity  of 
actual  production  of  money. 
6:600. 
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What  tender  will  have  the  effect 
of  payment 

2:479;     3:530;     4:539;     7:540; 
12:379. 


Execution    of    another    note 
mortgagee  as  payment. 
4:539;  8:549;  9:520.    . 


to 


Mortgage    to    secure    negotiable 
promissory    note — Payments   made 
upon  faith  that  mortgagee  contin- 
ues to  be  the  holder  thereon. 
5 :  571. 

Purchase   of  note  and  mortgage 
by  grantee  whose  grantor  had  as- 
sumed its  payment. 
5:571. 


Equitable   assignment    of 
gage  to  mortgagor. 
6:600. 


mort- 


Assignment  of  mortgage  taken 
individually  by  an  executor  of  a 
grantee  who  has  assumed  its  pay- 
ment. 

6:600. 

Purchase  at  foreclosure  sale  for 
amount   of  debt  by  the  interested 
parties. 
6:600. 

Payment  by  widow  of  mortgagor 
which  is  subsequently  returned  to 
her  in  pursuance  of  agreement. 
6:600. 

Foreclosure      of      mortgage — ^To 
what  extent  it  satisfies  the  debt. 
9:520. 

Voluntary  payment  of  mortgage 
debt  to  clerk  of  court  after  com- 
mencement of  foreclosure  proceed- 
ings. 

6:601. 

Payments  by  agent  of  mortgagor 
which  are  not  credited  on  the  note. 
10:477. 

When   foreclosure   sale   for   sum 
sufficient  to  satisfy  decree  will  be 
treated  as  payment. 
11:435, 

Effect    of    request    to   holder    of 
trust  deed  to  call  at  a  certain  banh 
and  receive  payment. 
12:379. 


Particular  aases. 
6:600;   11:407. 


2.    Elfect  of. 

Renders  mortgage  inoperative. 
1:571. 

Payment  of  a  mortgage  debt  ex- 
tinguishes the  mortgage  lien  and 
entitles  the  mortgagor  to  posses- 
sion. 

9 :  501. 

Effect  of  full  payment  to  deprive 
mortgagee   of   power   to  make  as- 
signment of  mortgage. 
8:549;   10:477. 

Effect   of    note   given    by    mort- 
gagor  as   a   conditional   part   pay- 
ment. 
4:539. 

A    statute    providing    that    pay- 
ment divests  the  mortgagee  of  his 
title,  merely  changes  the  remedy. 
2:479. 

Payment  of  mortgage  debt — ^Effect 
to  reinvest  title  in  mortgagor. 
8:549. 

When    equity     will    treat    mort- 
gage as  satisfied  on  account  of  pay- 
ment of  amount  due. 
8:549. 

Satisfaction  of  mortgage  by  pay- 
ment— Power  of  parties  to  revive 
it  by  agreement. 

3:530;   5:571;    7:540;   11:407. 

Persons  obligated  to  pay  only  a 
portion  of  a  mortgage  debt — ^Effect 
of  their  payment  of  the  balance. 
6:600. 


3.    Authority  to  receive. 

Authority  to  receive  payment  as 
a  question  of  fact. 
5:572. 

Duty  of  debtor  to  see  that  he 
makes  payment  to  the  proper  per- 
son. 

9:522. 
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Payment  to  one  of  several   per- 
sons authorized  to  receive  Is  suf- 
ficient. 
2:479. 

Authority   of   loan   agent   to    re- 
ceive payment 
8:550. 

Creation  of  agency    by    making 
note  payable  at  a  particular  office. 
9:522;   10:480. 

Payment  to  original  payee  whom 
the    subsequent    assignee    of     the 
note  makes  his  agent. 
10:480. 

Payment  to  agent — Authority  to 
receive  things  other  than  money. 
6:603. 

Payment    of   principal    to    agent 
authorized  to  collect  Interest. 
4:539;    5:572;   6:602;   7:541. 

Loan  agent  taking  notes  in  his 
ewn  name  and  endorsing  the  same 
to  principal  who  furnishes  the 
money — Authority  of  the  agent  to 
receive  payment. 
10:480. 


Attorney    having    possession 
mortgage  notes. 
1:571. 


of 


Possession  of  note  and  mortgage 
as  evidence  of  one's  authority  to 
receive  payment. 

5:572;  7:541;  9:522. 

Want  of  possession  of  securities 
as  notice  of  one's  want  of  author- 
ity. 

8:550. 

Payment    to    one    appearing    on 
record    as    an    attorney    for   mort- 
gagee, where  he  has  not  the  mort- 
gage and  note  in  his  possession. 
12:380. 

Payment     of     negotiable    note — 
Necessity    of    payor    making   pay- 
ment to  one  having  authority. 
5:572. 

Mortgagee  as  agent  of  endorsee 
to  "receive  payment. 
6:602. 


Authority  to  collect  not  author- 
ity to  receive  payment  until  it  is 
due. 

7:541. 

Payment  to  one  without  posses- 
sion of  note  or  mortgage — Burden 
of  showing  his  authority. 
7:541;   8:550;  9:522. 

Ratification    of    one's    assuming 
agency  In  receiving  payment  of  a 
mortgage. 
8:550. 

Effect    of    long    acquiescence  of 

building    and    loan    association  In 

receipt  of  payments  by  one  of  its 

officers  not  authorized  to  do  so  by 
its  by-laws. 
12:415. 

Payment  to  one  holding  under  a 
duly  recorded  assignment. 
10:480. 

Payment  to  agent  of  express 
company  to  whom  mortgagee  has 
sent  note  and  mortgage — Effect  of 
attachment  of  money  on  claim  of 
mortgagor  against  mortgagee  while 
in  hands  of  the  agent. 
7:541. 

Particular  cases  Illustrating  au- 
thority of  persons  to  receive  pay- 
ment. 

5:572;   6:602;    7:541;   9:522. 


4.    After  assignment. 

Assignment  of  negotiable  mort- 
gage note — Payment  to  mortgagee 
afterward. 

5:570;     6:599;     7:539;    10:476. 

Payment  to  mortgagee  after  his 
assignment  of  the  mortgage. 

4:538,  539;  5:570;  6:599; 
7:539;  8:548;  9:519;  10:476; 
12:380. 

Payment  to  mortgagee  after  re- 
cording of  assignment. 
6:599;   7:539;   9:519. 

Payment   to   original    mortgagee 
after  assignment  on  the  margin  of 
the  record. 
3:526. 
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Payment   to   assignee   of    record 
when  another  holds  the  notes  and 
mortgage  as  collateral  security. 
9:519. 

Assignee  of  mortgage  assignable 
only  in  equity — Necessity  of  notice 
to  protect  assignee  from  subse^ 
quent  payments  to  mortgagee. 

'     10:476. 

Acquiescence  of  assignee  In  a 
making  of  payments  to  his  as- 
signor. 

10:476. 

5.    Presumptions  as,  to  payment. 

When  payment  will  be  presumed. 
4:539;  5:571. 

Satisfaction    of   mortgage    raises 
a  presumption  of  payment  of  debt. 
1:571;   5:571. 

Presumption     of    payment    from 
entry  of  satisfaction — Rebutting  by 
proof. 
3:530. 

Presumption  of  payment  by 
lapse  of  time. 

5:571;   6:600;    12:380. 

Effect    of    presumption    of    pay- 
ment from  lapse  of  time. 
2:479. 

Presumption    of    payment    from 
lapse  of  time — Effect  of  decree  of 
foreclosure  to  repel. 
7:540. 

Presumption    as    to    extinguish- 
ment   of    mortgage    arising    from 
payment  of  the  debt. 
6:600. 

b.  Release  and  satisfaction. 

1.    In  general. 

Satisfaction  may  be  enforced  in 
equity  upon  payment  of  a  debt. 
1:571. 

Release  by  parol. 
9:520. 

E^xplanation  of  release  by  parol 
evidence. 
3 : 530. 


Discharge  of  lien  by  tender  of 
debt  secured. 

6:614;    10:479. 

Constitutionality   of    statute    re- 
quiring partial  payments  to  be  en- 
tered  of   record. 
5:571. 

Mortgage    by    surety — Extension 
of   time    releases/ 
1:573. 

Satisfaction  sufficient,  if  it  iden- 
tify   the    mortgage. 
2:479. 

Duty   of  transferee  of  mortgage 
as  to  entering  satisfaction. 
2:479. 

Void    foreclosure    does    not    dis- 
charge lien  of  mortgage. 
7:540. 

Release  of  timber  from  lien  of 
mortgage  by  consenting  to  the  sale 
thereof. 

3:530;    4:539. 

Taking    possession    under     fore- 
closure   of    part    of    premises    of 
greater   value    than    the    debt. 
3:530. 

Setting  aside  discharge  obtained 
by   undue   influence. 
3:530. 

Right  of  holder  of  legal  title  to 
compel  assignee  of  mortgage  who 
has  been  paid  in  full  to  enter  re- 
lease. 

3:530. 

Right  to  rely  on  release  made  by 
an  agent. 
4:539. 

Right  of  purchaser  of  timber  to 
have  the  same  released. 
4:539. 

Mortgage  debt  barred  by  statute 
of  limitations — Right  to  have  can- 
cellation or  release. 
•     1:321;    4:539. 

Payment  by  third  persons,  not 
necessarily    a    satisfaction. 

1:571. 
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Void  mortgage  executed  in  sat- 
isfaction ol  existing  valid  mort- 
gage. 

4 :  539. 

Quit  claim  deed  by  mortgagee  to 
mortgagor — When    it    will    operate 
as  a  release. 
7:540. 

Quitclaim  deed  by  mortgagee  to 
mortgagor  delivered  at  the  time  of 
execution    of    mortgage    as    a    re- 
lease. 
5:571. 

Release   by   one   holding   assign- 
ment of  mortgage  as  collateral  se- 
curity. 
7:540. 

Husband   Joining  in   wife's   deed 
— Effect  as  a  release  of  mortgage 
held   by  him. 
8:549. 

Purchase  by   mortgagee   at   sale 
under   a   prior   lien — Credit   of  his 
mortgage    upon    purchase    price. 
9 :  520. 

Purchase  money  mortgage — Dis- 
charge by  death  of  vendor  with- 
out performance  of  condition  to 
convey  perfect  title.  » 

9:520. 

Satisfaction    of    personal      Judg- 
ment in  foreclosure. 
9:520. 

Release  of  water  rights  by  trus- 
tee in  a  deed  of  trust. 
9:520. 

Mortgage  by  wife  to  secure  debt 
of    husband — Release    by    his    pro- 
curing extension  after  her  death. 
9:520. 

Deed  of  trust  to  secure  sureties 
on   note — Power   of  sureties  to  re- 
lease as  against  payee  of  the  note. 
9:520. 

Mortgage  given  as  collateral  se- 
curity for  a  Judgment — BfTect  of 
judgment  creditor  satisfying  the 
Judgment. 

10:477.  ' 


Release  of  mortgage  lien  by  fail- 
ure  to   embrace   tract  of   land    in 
action   for   foreclosure. 
10:477. 

Release  by  assignee  of  mortgage 
note  filing  his  claim  in  insolvency 
proceedings     against       mortgagor 
without  disclosing  his  security. 
10:477. 

Entry    of     satisfaction    procured 
through    representations    of    agent 
of  subsequent  mortgagee. 
6:607. 

Release   by   trustee     of  a     trust 
deed — Right    of    subsequent    mort- 
gagee to  rely  thereon. 
8:552. 

Authority   of  assignee   of  record 
of  mortgage  to  discharge  the  same. 
6:604. 

Release  of  mortgage  by  convey- 
ance of  the  mortgaged  premises. 
3:531;    7:540. 

Conveyance  in  fee  by  mortgagee 
to  mortgagor. 
4:561. 

Of  second  mortgage  on  foreclos- 
ure of  first  mortgage. 
11:407. 

Discharge  in  form  of  an  assign- 
ment. 

11:407. 

Discharge  by  change  in  contract.. 
11:407. 

Waiver  of  tender  of  expense,  in- 
cident to   the   execution   of   a   dis- 
charge. 
11:409. 

Partnership  between  parties  to 
a  mortgage — Effect  of  release  be- 
tween them  as  to  partnership  mat- 
ters. 

12:380. 

Death   of   mortgagee   before    de- 
livery of  discharge. 
12:380. 

Purchaser  may  rely  upon  re- 
lease made   by   mortgagee  of  rec- 
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ord,  although  time  of  payment  has 
not  arrived. 
11:447. 

Mortgage  given  by  third  person 
to  secure  performance  of  execu- 
tory contract  between  other  par- 
ties— Discharge  by  a  subsequent 
alteration  of  the  contract 
5:611. 

Conveyance  of  husband  and  In- 
sane wife — Indemnity  mortgage 
given  grantee  by  husband  to  pro- 
tect him  against  insanity  of  the 
wife — Right  of  husband  to  have 
satisfaction  of  mortgage  upon  sub- 
sequent divorce. 
9:520. 

Negotiable  note  given  for  accom- 
modation of  payee  and  secured  by 
deed  of  trust — Rights  of  parties 
where  payee  acquires  fee  to  the 
premises  and  makes  payment  of 
the  note  to  a  subsequent  trans- 
feree then  re-issues  note  as  against 
himself. 
5:571. 

Purchaser  of  land  subject  to  two 
mortgages,  who  afterward  be- 
comes legatee  of  the  second  mort- 
gage— Release  of  second  mortgage 
by  his  subsequent  conveyance  sub- 
ject only  to  the  first  mortgage. 
9:520. 

Release  of  trust  deed  to  secure 
purchase  money  notes — Effect  as 
a  release  of  ^  subsequent  trust 
deed  by  the  purchaser  to  secure  the 
same  notes. 
9:520. 

Mortgage  taken  by  father  on 
conveyance  of  land  to  son  to  se- 
cure payment  of  interest  to  him 
during  his  life  and  a  certain  sum 
to  a  sister  after  his  death^— Ef- 
fect of  release  of  the  mortgage  by 
the  father. 
7:543. 

Mississippi    statute    construed— 
Who  may  release  deed  of  trust. 
7:540. 


New  Jersey  statute  construed — 
Satisfaction  of  mortgage  upon  pre- 
sentation of  certificate. 
4:539. 

Statutory  provisions  stated  knd 
construed. 

11:407;    12:380. 

2.    By  mistake  or  vHthout  author- 
ity. 

Force  and  efTect  of  satisfaction 
made  by  one  after  he  has  parted 
with  his  interest  in  the  debt  and 
the  mortgage. 

3:530;    5:573;      6:607;      7:543; 
8:552;  9:523;  10:481. 

Satisfaction  of  mortgage  through 
mistake — Cancellation  of  entry  of 
satisfaction  and  reinstatement  of 
mortgage. 

5:573;   6:607;     9:523;     10:481; 
11:411. 

Unauthorized  release  of  deed  <^ 
trust  by  one  to  whom  It  is  made 
to  secure   the  payment  of  a  note 
to  another. 
5:573. 

Release  by   mortgagor   who  has 
become  administrator  of  his  mort- 
gagee's estate. 
6:607;   9:523. 

Entry  of  satisfaction  by  trustee 
in  a  trust  deed  before  payment  of 
the  debt. 

6:607;    7:543;    9:523. 

Forged  satisfaction  of  mortgage 
— Title  of  purchaser  relying  there- 
on. 

6:608. 

Authority  of  president  of  a  cor- 
poration      to     release     mortgages 
made  to  it. 
6:607. 

False  certificate  of     satisfaction 
Issued  by  clerk  of  court. 
7:543. 
Unauthorized    recording    of      an 
undelivered   satisfaction. 
7:543. 
Effect  of  acquiescence  in  fraud- 
ulent release. 
9:523. 
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Release  by  grantee  who  fraudu- 
lently obtains  assignment  of  mort- 
gage. 

10:481. 

A  release  may  be  shown  to  be 
made  through  a  mistake  of  fact. 
3 : 630. 

Release  by   mortgagee  after  as- 
signment— Rights     of     subsequent 
purchaser   relying   thereon. 
10:473. 

Relief      from      satisfaction      of 
mortgage    made    through    mistake. 
11:175,    411. 

Setting   aside   recorded   satisfac- 
tion   on    grounds    of    mistake,    as 
against  purchaser  under  execution 
sale    against    mortgagor. 
12:380. 

Release  by  guardian  without  au- 
thority. 
11:388. 

Charging   subsequent   mortgagee 
with  notice  of  guardian's  want  of 
authority   to   enter   satisfaction   of 
a    mortgage. 
12:428. 

Release  of  mortgage  upon  execu- 
tion    of     new     securities    without 
knowledge     of     Intervening    mort- 
gage— Restoration  of  original  mort 
gage  to  preserve  its  priority. 
10:481. 

Release  by  mortgagee — Right  of 

purchaser  to  rely  on  where  he  has 

knowledge  of  the  ownership  by  a 

third  person  of  the  notes  secured. 

8:652. 


3.    Release  of  portion  of  premises. 

Right  of  mortgagee   to  make   a 
partial  release  of  his  mortgage. 
6:604;    7:542;    11:408;    12:381. 

Construction  of  particular  pj-ovis- 
ions  as  to  release  of  portion  of 
premises  upon  payments  being 
made,  or  a  sale  thereof. 

2:479;    3:530;      4:539;      5:571; 
6:605;   7:540;    8:551;    12:381. 


Release  of  portion  of  mortgaged 
property— Effect  of  recital  that  en- 
tire debt  has  been  paid. 
8:549. 

Owner  of  ground  rent  in  one  of 
a  series  of  mortgaged  lots— Right 
to  object  to  release  of  the  other 
lots. 

9:520. 

Release  by  trustee  of  trust  deed 
of  part  of  lots  embraced  In  it  pro- 
cured by  a  purchaser  thereof. 
10:481. 

Subsequent     purchaser    of     por- 
tion of  premises — Duty  of  mortga- 
gee to  protect  equity  of  in  releas- 
ing other  portions. 
7:542. 

Agreement     between     first     and 
second   mortgagee  as  to  eftect  of 
releasing   portion   of   premises    by 
the  former. 
7:542. 

Release  of  portion  of  mortgaged 
premises — Passing  of  easement  ap- 
purtenant  thereto. 
7:542. 

Release  of  portion  of  mortgaged 
premises — Eftect     ui>on     rights     of 
junior  mortgagee. 
8:551. 

Mortgage  by  Joint  tenants  whose 
Interests  are  afterward  partitioned 
' — Effect  of  release  of  one  of  their 
interests. 
8:551. 

Mortgage  on  two  parcels  of  land 
— ^Effect  of  release  of  one  of  them 
after  the  other  has  been  conveyed 
to  a  third  party. 
9:521. 

Conveyance   of  portion  of   mort- 
gaged  land" — Failure  of  parties  to 
recognize   or    assert   mortgage   for 
the  prescriptive  period. 
9:521. 

Quitclaim  deed  by  mortgagee  to 
conditional   vendee   of  portion     of 
premises — Effect    where    tUtle    re- 
verts to  vendor. 
6 :  604. 
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Release  of  part  of  premises  by 
mortgagee        without       consulting 
mortgagor — Effect    upon    (right    to 
recover   deficiency. 
12:381. 

Right   of   grantee   of   portion    of 
land    to    claim   its   release    on    ac- 
count  of   mortgagee   having   after- 
wards   released    other   parcels. 
10:478. 

m 

Construction  of  provision  for  re- 
lease of  deed  of  trust  upon  sale 
of  portion  of  premises  subject  to 
approval  of  trustee  or  cestui  que 
trust. 

9:521;    10:478. 

CJonveyance  of  portion  of  mort- 
gaged premises  upon  which  gran- 
tee subsequently  executes  a  sec- 
ond mortgage — Releasing  first  mort- 
gage by  executors  of  original  mort- 
gagee extending  time  of  payment. 
7:542. 

Several    owners    of    land    whose 

equities  are  unequal — Rights  upon 

mortgagee    releasing     portion     of 

land  primarily  liable  for  his  debt. 

7:542. 

Mortgage    covering    several    par- 
cels of  land — Duty  and  liability  or 
mortgagee  upon  conveyance  of  par- 
cels to  different  purchasers. 
6:606. 

4.    Penalty    for    failure    to    enter 
aatiBfactUm, 

Construction  of  statutes  subject- 
ing mortgagee  to  penalty  for  his 
failure  to  enter  satisfaction. 

4:540;  5:574;  6:610;  7:544; 
8:549;  9:524;  10:482,  483; 
11:410;    12:382. 

Application   of    statute   to     non- 
resident   mortgagee. 
4:540;   7:544. 

Liability  of  corporation  for  pen- 
alty. 

9:524;    10:482. 

Action  for  penalty — Necessity  of 
pleading  the  statute. 
4:540;     5:574. 


Necessity  and  sufficiency  of  de- 
mand for  discharge  of  the  mort- 
gage. 

5:574;    9:524;    11:410. 

Sufficiency   of   complaint     under 
statute. 
4:540. 

Physical   inability   of   mortgagee 
as  a  defense. 
4:540. 

Action  to  recover  penalty — ^With- 
holding release  in  good  faith  as  a 
defense. 

7:544;    10:483. 


Action      to     recover 
Pleading  of  set-off. 
9:524. 


penalty — 


Right   to   recover   attorney   fees 
as  part  of  penalty. 
10:4812. 

Payments  sufficient  to  give  right 
to   have    satisfaction    of     usurious 
mortgage. 
9:524. 

Erroneous    description      in     the 
record  ps  to  amount  of  the  debt — 
What  payment  entitles  mortgagor 
to  entry  of  satisfaction. 
10:482. 

Burden  of  proof. 
6 :  510. 

Statutes  amended  and  new  stat- 
utes. 

6:609. 

IX.     FORECLOSURE  BY  ACTION. 

a.     In   general. 

When  strict  foreclosure  of  mort- 
gage is  authorized. 

3:532;    5:575;      6:611;      9:525; 
11:422. 

Transfer  of  mortgage   to  defeat 
taxes,   bars  right  to  foreclose. 
3:91. 

What  foreclosure   embraces. 

1:572. 
Nature  of  action  to  foreclose  a 
mortgage. 
3:534. 
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Reforming   and      foreclosing     a 
mortgage  in  the  same  proceedings. 
5:678;    7:547;    9:686;    10:485. 

Right  to  Jury  trial. 
5:578;    7:547. 

Necessity  of  debt  being  due. 
6:612;    7:546. 

Passing   of    title    by    foreclosure 
.proceedings  is  an   alienation. 
4:541. 

Injunction  against  foreclosure  to 
await  an  a'ccounting. 
4:541. 

Injunction  against  action  at  law, 
pending  an  action  to  foreclose. 
5:678. 

Effect  of   bill   by   mortgagor   to 
restrain   foreclosure  of  mortgage. 
3:534. 

Injunction  against  foreclosure  of 
mortgage    by    sureties    claiming    a 
release. 
10 : 485. 

Foreclosure   necessary   when   no 
power  of  sale  is  granted.* 
1:572. 

Waiver  of  foreclosure  by  accept- 
ance of  money  after  the  foreclos- 
ure. 

1:572. 

Rights  of  mortgagee  having  a  val- 
id  lien  upon  two  parcels  of  land 
where    both    are    not    required    to 
pay  his  debt. 
2:481. 

Mortgage     of     riparian     lands — 
Rights  of  mortgagee  in  submerged 
land,    reclaimed      since      mortgage 
was  given,  should  be  defined. 
2:481. 

Mortgage   not     foreclosed     until 
right   of   redemption    is    cut   off. 
2:485. 

Addition   of  interest     by     court 
modifying   master's   report     In     a 
foreclosure  suit. 
3:534. 

Foreclosure  of  deed  of  trust  con- 
taining  power  of   sale — Subjecting 


maker  to  the  expense  of  the  fore- 
closure. 
3:534. 

Mortgage    by    joint    owners    to 
secure  debt  of  one  of  them — Duty 
of  court  first  to  partition. 
3:534. 

I 

When  foreclosure  may  be  de- 
creed without  production  of  the 
note. 

5:678. 

Foreclosure  of  mortgage  by  cor- 
poration— What     facts      make      a 
prima   facie   case. 
5:578. 

Right  of  mortgagee  who  has  de-. 
posited  his  note  and  mortgage  as 
collateral  security  to  maintain  an 
action  to  foreclose. 
5:578. 

Foreclosure  by  cross-bill  in  ac' 
tion  to  cancel  mortgage. 

5:578. 

Two  mortgages  held  by  the  same 
person  on  the  same  property — Ef- 
fect of  his  foreclosure  of  one  of 
them. 

5:578. 

Intervention    by    a    terre-tenant 
upon  appeal. 
3:533. 

Assignment    by    plaintiff   of    his 
interest    pending    foreclosure. 
3 : 533. 

■ 

Action   by   original    payee    after 
transfer    of    note-^Substitutlon    of 
real   owner   as   plaintiff. 
9:529. 

Purchaser  of  property  bound  by 
decree  of  foreclosure  holds  subject 
thereto. 
5:578. 

Proof    of    date    of    execution    of 
note  and  mortgage,  where  it  does 
not  appear. 
5:578. 

Sufficiency  of  possession  of  note 
and  mortgage  to  sustain  action  to 
foreclose. 
6:615. 
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Right  to  have  second  foreclosure 
against  omitted  party. 
6:616;  7:547. 

Mortgagee  pursuing  independent 
remedy  *ln    violation    of    statute — 
When  objection  can  be  raised. 
10:485. 

(Conveyance  of  mortgaged  prem- 
ises to  grantee  assuming  the  mort- 
gage— Right  of  mortgagor     to     be 
heard   upon  foreclosure. 
10:485. 

Death  of  mortgagee — Revival  of 
action  to  foreclose  brought  by  him. 
10:485. 

Duty  of  mortgagee  to  recognize 
title  of  one  taking  as  heir  of  mort- 
gagor. 

10:485. 

Right  of  mortgagee  to  pursue  his 
remedy  on*  both  the  note  and  the 
mortgage. 
7:546. 

Pledge  of  mortgage  and  notes  as 
collateral   security — Rights  of   par- 
ties upon  foreclosure  by  pledgee. 
7:588. 

Procedure  for  barring  rights  of 
a  judgment  lien  creditor,  not  made 
a   party   to  foreclosure  of  a  prior 
mortgage. 
8:588. 

Validity  of  decree     entered     by 
Judge  in  vacation. 
7:547. 

Foreclosure    for    unpaid    interest 
subject  to  the  junmatured  principal 
of  the  debt. 
7:547. 

Foreclosure  in  one  action  of  sev- 
eral   mortgages   executed   on     the 
same  day  to  the   same  person  se- 
curing  separate    notes. 
7:547. 

Effect  of  foreclosure  of  one  mort- 
gage by  party  holding  several  mort- 
gages on  the  same  land. 
7:547. 

Successive     mortgages       upon 


of  plaintiff  to  have  determined 
whether  the  first  mortgage  cov- 
ered the  land  to  the  middle  of  the 
lake. 

7:547. 

Defendant  claiming  the  property 
under  tax   sale — Right  of  plaintiff 
to  attack  his  title  without  making 
tender  of  the  taxes. 
8:555. 

Mortgagee  including  in  his  mort- 
gage the  amount  of  a  prior  mort- 
gage which  he  has  assumed — 
Right  to  recover  such  amount  upon 
foreclosure. 
8:555. 

Waiver  of  right  to  appeal. 
8:555. 

Waiver  of  right   to  assert  equi- 
table mortgage  by  reducing  claim 
to  a  personal  judgment. 
8:555. 

When  issue  of  priority  of  liens  is 
raised. 
9:527. 

Verification  of  petition  for  Inter- 
vention. 
5:527. 

Mortgagee    entitled    to    foreclos- 
ure as  provided  by  statute. 
9:527. 

Power  of  court  to  remit  rent  due 
or  abate  rent  to  become  due. 
9:527. 

Joinder  of  cause  of  action  to  en- 
force mortgage  and  to  recover  on 
the  personal  liability  of  the  mort- 
gagor. 
9:527. 

Correction    by      amendment      of 
mis-statement       lof        mortgagor's 
Christian  name  in  a  summons  and 
other  papers. 
9:527. 

Effect  of  mortgagee  putting  mort- 
gage notes  in  judgment. 
10:485. 

Waiver  by     mortgagor     of     his 


land  bordering  upon  a  lake — Right  right  to  notice  from  mortgagee  of 
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his  election   to  declare   the   whole 
debt  due  for  certain  defaults. 
10:485. 

Mortgage   upon    lands   in   which 
wife  subsequently  acquires  a  dow- 
er   interest    for    life — Enforcement 
against  such  interest. 
5:611. 

Second  foreclosure  in  case  of  de- 
fects  rendering   foreclosure   insuf- 
ficient. 
11 :  428. 

Death   of   plaintiff   pending   pro- 
ceedings. 
12:388. 

Foreclosure  by  assignee  of  mort- 
gage— Estoppel  of  mortgagor  to 
assert  duress  in  obtaining  the  mort- 
gage. 

12:385. 

Closing  of  reference  against  be- 
lated pleas. 
11:415. 

Jurisdiction  of  action  to  fore- 
close. 

11:413;    12:384. 

Failure  of  proceedings  to  adjudi- 
cate dower  interest  of  mortgagor's 
wife — Right  of  mortgagee  to  have 
supplemental  proceedings  for  that 
purpose. 
11:590. 

Mortgage  conditioned  on  mortga- 
gor supporting  mortgagee — Burden 
of  proving  breach. 
11:412. 

Effect  upon  right  to  foreclose  of 
provision  in  deed  of  trust  provid- 
ing for  payment  of  debt^by  sale  of 
lots  by  land  company. 
12 :  383. 

Tardy  amendment. 
12:389. 

Enforcement  of  lien  of  mortgage 
against  buildings     removed     from 
the  premises. 
3:545. 

Statutory  foreclosure — Subse- 
quent purchaser  of  portion  of  prem- 
ises can  not  set  aside  because  he 


would    have    fared     better    by    a 
foreclosure   in  equity. 
1:672. 

Bill    for    accounting    by    second 
mortgagee  against  first  mortgagee 
upon  a  sale. 
12:379. 

b.    Who    may    foreclose. 

Beneficiary    of   trust    deed    may 
foreclose. 
3:533. 

Authority  of  agent  having  inter- 
est coupons  for  collection  to  fore- 
close. 

9:527. 

Mortgage  taken  by  guardian  of 
infants — Right  of  infants  to  fore- 
close. 

9:527. 

Right  of  single  bond  holder  to 
maintain  action  to  foreclose  wl^ere 
the  trustee  for  bond  holders  refus- 
es to   foreclose. 

8:555;    9:527;    10:485. 

Mortgage   given    to    a    firm — En- 
forcement by  a  new  firm  succeed- 
ing to  business  of  old  firm. 
10:485. 

Deceased    mortgagee — Right     of 
foreign    executors   or    assignee    to 
foreclose  before  probate  of  will. 
9:540. 

0.     Proof      required — Evidence. 

Necessity  of  producing  securities 
to  authorize  decree. 
4:543. 

Introduction  of  trust  deed  and 
notes  secured  as  a  prima  facie 
case. 

7:547. 

Facts    held    to    establish    prima 
facie   the   plaintiff's   ownership   of 
notes  and  mortgage. 
7:547. 

Mortgagee   must    show    perform- 
ance  of  his   agreement  as   to  ad- 
vances. 
6:612. 
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Effect    of    testimony    of    witness 
that  a  mortgage  was  foreclosed  at 
a  certain  time. 
12:385. 

Admissibility    of    parol    evidence 
of    agreement   to    deduct   some   of 
tlie  interest.        • 
11:415. 

Proof   of   want   of   consideration 
by  admissions  of  mortgagee. 
8:555. 

Attestation  and  acknowledgment 
of  mortgage  as  evidence  of  mortga- 
gor having  signed  the  same. 
6:615. 

Burden   of  proving  execution   of 
mortgage. 
5:578. 

d.     Stfatutes    construed. 

Kansas   statute  construed — Revi- 
ver   of    Judgment    ui>on    death    of 
Judgment   plaintiff. 
9:543. 

Michigan   statute   construed — Ef- 
fect   of   amending    bill    by    adding 
new  parties. 
2:480. 

Missouri       statute       construed — 
Rights  of  executors  or  administra- 
tors  of  deceased  mortgagees. 
3:542. 

Nebraska      statute   .  construed—^ 
Separate    action   for    debt   and    to 
foreclose   at  the   same  time. 
4:543;    7:545. 

Nebraska      statute      construed' — 
Necessity  of  plaintiff  showing  that 
no  action  at  law  has  been  brought 
to  recover  the  mortgage  debt. 
7:547;    10:485;    12:389. 

Tennessee     fltatute     construed — 
Duty  of  court  to  make  provision  for 
payment  of  taxes  which  are  a  lien 
on  the  property. 
6:903. 

Miscellaneous        statutes        con- 
strued. 

3:534;  4:543;  5:578;  6:615; 
7:547;  8:555:  9:527;  10:485; 
11:414;    12:397. 


e*     Breach  authorizing  foreciosure. 

Default  of  mortgagor  before  debt 
is  due. 
3:534. 

Default  in  payment  of  interest  or 

taxes 

2:466;  3:534;  4:541.561;  5:576; 
6:613;  9:526;  12:383. 

Default  in  payment  of  interest — 
Right  to  foreclose  although  debt  is 
not   yet  due. 
8:553. 

Default  in  payment  of  interest — 
Necessity  of  note  or  mortgage 
(Stipulating  for  the  right  to  fore- 
close. • 

9:526;    10:484. 

Default  in  payment  of  interest 
—Necessity  of  notice  of  mortga- 
gee's election  to  foreclose. 

5:576;    7:546;    8:653;    9:526. 

Default  in  pkyment  of  interest — 
Delay  by  mortgagee  in  exercising 
option  to  foreclose. 

5:576;  6:613;  12:383. 

Waiver  of  provision  that  debt  is 
due  on  non-payment  of  interest. 
11:419. 

Option  to  declare  whole  amount 
due  on  default  in  the  payment  of 
interest — Effect  of  offer  to  pay  in- 
terest before  option  is  exercised. 
12:379.      . 

Waiver  of  right  to  foreclose  on 
account  of  non-payment  of  interest. 
4:541. 

Successive  defaults  in  payment 
of  interests-Effect  of  waiver  of 
part  of  them. 

7:546;    10:484. 

Default  in  payment  of  interest — 
Effect  of  indebtedness  from  mort- 
gagee  to   the  mortgagor. 
7:546.     • 

Default  in  payment  of  interest  or 
taxes — Curing    default    by      subse- 
quent tender  of  payment. 
5:576. 

Default  in  payment  of  taxes — ^Ef- 
fect  of  payment  by  mortgagee. 
7:54(>:    9:526. 
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Acceptance   of   delinquent  inter- 
est as  waiver  of  default   in   pay- 
ment of  principal. 
7:646. 

Provision  authorizing  foreclos- 
ure for  non-payment  of  taxes 
"levied  against  said  property"  re- 
fers to  the  taxes  against  the  real 
estate. 
7:522. 

Mortgage  by  one  having  only  a 
life  estate— Ck>venant  that  he  holds 
in   fee  simple    constitutes    breach 
giving  right  to  foreclosure. 
11:412. 

Effect  of  tender  after  default. 
6:614;  10:479. 

Power  of  mortgagee  to  waive  de- 
fault authorizing  foreclosure. 
9:526. 

Mortgage  to  secure  agreement  to 
support      mortgagee— Breach      aur 
thorizing  foreclosure. 
5:577;    11:412. 

Reasonable  stipulations  as  to  de- 
fault giving  right  to  foreclose  will 
be  given  effect. 
7:546. 

Condition  making  mortgage  pay- 
able   on   alienation    of   premises — 
Sale  on  execution. 
7:646. 

•  'T 
Mortgage  by  lessee  to  lessor  to 

secure    performance    of    conditions 
In     lease — Failure    to     rebuild     a 
burned  building  as  a  breach. 
9:526. 

Mortgage  in  settlement  of  bas- 
tardy proceedings  to  secure  hus- 
band's agreement  to  "support  and 
kindly  treat"  his  wife — Breach 
authorizing  foreclosure. 
6:612. 

Construction  of  particular  stipu- 
lations making  debt  due  on  ac- 
count of  default  in  payment  of  in- 
terest or  installment  of  the  princi- 
pal. 

7:546;   8:663;   9:626;   12:383. 


f.  Parties. 

All  parties  claiming  an  interest 
in    the    mortgaged     premises    are 
proper  parties. 
3 :  533. 

Contract  creditor. 
11:416. 

Co-makers. 
11:416. 

Subsequent   purchaser    of    mort- 
gaged property. 

3:533;     4:545;     6:681;     6:617; 
7:549;   10:487;   11:416. 

Effect  of  t^ilure  to  make  mort- 
gagor's vendee  a  party. 
2:480. 

Holder  of  legal  title. 
8:533. 

Mortgagor  who  has  parted  with 
his  interest.  • 

3:533;   8:657. 

Owner  of  equity  of  redemption. 
8:688. 

Administrator  of  deceased  mort- 
gagor. 

3:633/    4:545;     6:617;     6:680; 
8:557;   10:487;   11:416. 

Heirs  of  deceased  mortgagor. 
3:533;     4:646;     6:680;     6:617; 
10:487;  11:416;  12:388. 

Widow  of  deceased  mortgagor. 
5:680;   7:649. 

Husband  or  wife  of  mortgagor. 
10:487;  11:416. 

Adverse  claimants. 
3:683;  9:629;  11:416. 

Holders   of   other  notes   secured 
by  same  mortgage. 
5:580. 

Holders  of  other  liens  or  incum- 
brances. 

3:533;     4:546;    6:581;     6:617; 
7:549. 

Mortgagee  who  has  assigned  the 
debt. 

4:545. 
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Insane  ward  under  guardianship. 
6:580. 

Officers    of   a   corporation    mort- 
gagor. 
6:617. 

Endorser  or  guarantor. 
6:617;  11:416. 

Grantee  assuming  mortgage  deed. 
9:629. 

Successive  grantees  who  have  as- 
sumed payment  of  the  mortgage. 
8:557. 

Judgment  creditor. 
9:529. 

Holders  of  third  mortgage  bonds. 
12:388. 

Purchaser  of  mortgaged  land  at 
execution  sale. 
9:529. 

HoMer  of  unrecorded  mortgage. 
11:416. 

Subsequent  mortgagee. 
11:416. 

■ 

Holder  of  a  tax  deed  based  upon 
a  prior  lien. 
8:557. 

Trustee  in  a  deed  of  trust. 
8:580. 

One  who  has  parted  with  his  in- 
terest in  the  property. 
6:617. 

Action  to  foreclose  mortgage  on 
homestead. 

6:617;   7:549. 

Action  by  assignee  of  mortgage 
— ^Assignors  as  necessary  parties. 
10:487. 
Intervention   by  mortgagor  who 
has  conveyed  land,  to  plead  usury. 
10:487. 

Mortgage  by  one  partner  to  se- 
cure partnership  debt — Other  part- 
ner not  a  necessary  party. 
3:533. 
Mortgage  upon  partnership  prop- 
erty— ^Wlves  of  mortgagors  as  nec- 
essary parties. 
4:545. 


Party  other  than  mortgagor  who 
is  liable  for  the  debt 
5:580. 

* 

Action   by  assignee    of    interest 
coupons — Holder  of  principal  obli- 
gation as  a  necessary  party. 
5:580. 

Action     to     foreclose     mortgage 
held  as  collateral  security — Princi- 
pal debtor  as  a  party. 
5:580. 

Making  one  party  who    acquires 
title     pending     the     proceedings — 
Sufficiency  of  allegations. 
12:388. 

Foreclosure    by    trustee   without 
joining  beneficiary. 
12:388. 

Death  of  trustee  in  trust  deed — 
Heirs  and  personal  representatives 
as  parties. 
4:669. 

Action  to  foreclose  deed  of  trust 
— Trustee  as  necessary  party. 
6:581;    8:567. 

Action  to  foreclose  trust  deed  or 
mortgage  given  to  secure  bonds — 
Necessary  parties. 

5:581;   6:617;  7:549;   8:557. 

Action     to     foreclose     mortgage 
given   one   as  executor — Necessary 
parties  to  action  to  foreclose  after 
his  death. 
9 :  529. 

Action     to     foreclose     mortgage 
upon   community   property — ^Neces- 
sary parties. 
9:529. 

Mortgage  executed  to  one  person 
to   secure  notes   given   to   another 
person — ^Mortgagee     as     necessary 
party  in  action  by  payee. 
10:487. 

Mortgage  to  secure  debt  of  third 
person  secured  by  another  mort- 
gage—Maker of  second  mortgage 
as  proper  party  to  action  to  fore- 
close first  mortgage. 

9:529.  1 
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Mortgage  affecting  an  estate  lim- 
ited over  to  persons  not  in  being — 
Representation  of  such  persons  by 
the  llYing  owner  of  the  first  estate. 
6:617. 

California     statute      construed — 
Holders  of  unrecorded  lienf. 
7:549. 

Delaware  statute  construed. 
9:629. 


g.  Complaint. 

Defining   nature    of   defendant's 
interest 
6:616. 

Complaint       against       deceased 
mortgagor. 
6:616. 

Showing    plaintilTs    capacity  to 
sue. 

7:548. 

Allegations  as  to  assumption  of 
mortgage. 

6:616;  7:648. 

Allegation   as   to   ownership   of 
note  and  mortgage. 
12:886. 

Allegation    of    promise    to    pay 
debt. 

8:666. 

Allegation  as  to  amount  due. 
6:616;  11:416. 

Allegation  as  to  non-payment  of 
the  debt. 

5:579;    9:628w 

E^xhibit   of   bond   and    mortgage 
controls  allegations  of  complaint 
7:648. 

Identification  of  note. 
5:679. 

Complaint   to   foreclose  a  mort- 
gage given  by  an  administrator. 
7:548. 

Complaint  to  foreclose  a  mort- 
gage executed  by  a  trustee. 
7:548. 


Complaint  by  foreign  corpora- 
tion. 

1:488;   8:566. 

Complaint  by  an  assignee  of  the 
mortgagee's  executor. 
9:528. 

Complaint  by  heirs  of  deceased 
mortgagee. 
4:544. 

Sufliciency  of  description  of  the 
land. 

8:556;    9:528;    10:486. 

Reference  to   copy   of  mortgage 
for  description  of  premises. 
4:544. 

Amendment    of    description     of 
property   in  the  complaint. 
4:543;  11:415. 

What   embodied     in     allegation 
that  a  mortgage  was  executed  and 
deliyered. 
6:615. 

Action    by    assignee — ^Allegations 
as  to  assignment. 
12:386. 

Notes   make   out   a  prima  facie 
case  of  consideration. 
12:385. 

Making  one  cause  of  action  out 
of  mortgage  given  to  secure  a  se- 
ries of  notes. 

7:548. 

Complaint     challenging  '  defend- 
ants to  set  up  their  interests. 
8:556. 

Complaint     seeking     foreclosure 
before  principal  note  has  matured. 
10:486. 

Complaint   to   foreclose     second 
mortgage    alleging    satisfaction   of 
first  mortgage. 
10:486. 

Complaint     may     be     sufficient, 
though   action   purports   to  be  one 
to  remove  a  cloud  from  a  title. 
5:579. 

Sufficiency   of   complaint  to   en- 
force  mortgage  against  dower  In- 
terest. 
5:579. 
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Trust  deed  to  secure  bonds — 
Sufficiency  of  complaint  by  owner 
of  part  of  the  bonds  purporting 
to  foreclose  in  behalf  of  all  the 
bond  holders. 
9:528. 

Complaints  held    not    multifarl- 

OUB. 

5:579;    10:486. 

What  defects  may  be  cured  by 
amendment. 
6:616. 

Curing   incorrect   allegations   as 
to  how  Interest  was  to  be  paid. 
8:566. 

Nebraska     statute     construed — 
Necessary  allegations  of  complaint. 
6:616;    9:528;    10:486. 

Sufficiency  of  complaint  and  nec- 
essary parties. 
4:542. 

Sufficiency   of    particular     com- 
plaint. 

11:415. 


h*    Defenses- 

1.    In  general. 

Defendant  must  set  up  all  his  de- 
fenses. 
3:535. 

Want  of  dellTery  or  acceptance 
of  mortgage. 
3:535. 

Fraudulent  alteration  of  note. 
8:535. 

Defense   to    mortgagee   by   trus- 
tees,   executors,    etc. 
4:546;   7:551. 

-  Defenses  which  must  be  specially 
pleaded. 
4:546. 

Invalidity   of  probate   of  instru- 
ment for  registration. 
4:546. 

Inconsistent  defenses. 
5:582. 


Failure  of  consideration  for  note 
secured. 
6:582. 

Answer  alleging  payment. 
5:582. 

Showing  mortgage  to  be  a  deed. 
6:618. 

Want  of  recording  of  assignment 
of  mortgage. 
6:618. 

Want  of  consideration  for  assign- 
ment of  mortgage. 
6:618. 

Contract   between   grantees   and 
mortgagor. 
6:618. 

Fraud  and  duress  as  a  defense. 
6:620;      9:580;      11:416,     417; 
12:389. 

Want  of  consideration. 
7:550;    8:558;    9:530. 

Pleading       equitable       demand 
against  mortgagee. 
7:550. 

Waste  by  mortgagee  in  posses- 
sion. 

7:550. 

Breach  of  mortgagee's  agreement 
for    extension    of    time. 
8f558. 

ESffect   of   making    payment   the 
sole  defense. 
8:558. 

Proof  required  and  burden  of 
proof  where  defense  is  based  upon 
alterations. 

6:615;    11:417. 

Defense     of     paramount     title — 
Proof  required  of  plaintiff. 
7:547. 

Adjudication    that   mortgagor   is 
a   bankrupt. 
9:530. 

Claim  of  adverse  possession. 
11:417. 

Tender. 
11:417. 
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Plea     of     payment — Burden     of 
proof. 

11:417. 

Prior    proceedings. 
11:417. 

Illegality   in   mortgage. 
12:389. 

Illegal  sale  by  a  mortgagee. 
12:889. 

Paymt>£t  to  assignor  of  mort- 
gage. 

12:389. 

Pendency  of  action  for  partition. 
4:546;  9:530. 

Defense  to     mortgage     securing 
negotiable  notes. 
9:530. 

Taking  or   transfer   of   note   to 
evade  payment  of  taxes. 
3:535;  7:550. 

Appointment  of  receiver  for 
mortgaged  property  in  another  ac- 
tion. 

9:530. 

EiXecution   of   mortgage    in    con- 
sideration   of    discontinuing    crim- 
inal   prosecution    against   mortga- 
gor's husband. 
9:530. 

Tender  of  amount  in  arrear  on 
mortgage,  with  expenses  incurred 
by  mortgagee,  not  sufficient  to  bar 
foreclosure. 
2:480. 

Foreclosure     against     deceased 
mortgagor — Allowance     of     notes 
against  estate  as  a  defense. 
4:546. 

Discharge  of  assignor  in  insol- 
vency, as  a  bar  to  personal  Judg- 
ment. 

4:546. 

Plaintiff's    acquisition     of     title 
through  breach  of  trust  relation. 
4:546. 
Mortgage  by   husband   and  wife 
— Defense  that  money  was  used  by 
husband  alone. 
5:582. 


Agreement  between  parties  that 
mortgagee  was  to  receive  a  portion 
of  the  premises  in  payment  of  the 
debt. 

5:582. 

Mortgagee  taking  an  assignment 
of  an  Insurance  policy  and  failing 
to  collect  insurance  money. 
5:582. 

Mortgage   by   client   to  attorney 
— Effect  of  attorney  over^reachlng 
client. 
5:582. 

Right   of   Junior    mortgagee     to 
show  that   plaintiff   acquired   title 
to  a   prior   mortgage   by   gift. 
6:618. 

Judgment   at    law   for   the   debt 
procured   by   mortgagee   as   a   de- 
fense. 
6:612. 

Changing  terms  of  mortgage  as 
to   consideration     by     parol     evi- 
dence— Pleadings    necessary. 
7:550. 

Right  of  mortgagor  to  assert  that 
he  had  no  right  or  title  in  the 
premises. 

7:550;    9:530. 

Invalidity    of   previous    sale   un- 
der a  power  in  the  mortgage. 
7:550. 

Continuation  of  attachment  pro- 
ceedings for     the     correction     of 
notes    to   secure   which   the   mort- 
gage   was    given. 
7:550. 

Foreclosure   for  default  in   pay* 
ment  of  Interest — Absence  of  stip- 
ulation  authorizing  from  the  note 
as  a  defense. 
7:550. 

Defense  to  mortgage  executed  by 
administrator  to  pay  debts  of  de- 
cedent. 
10:488. 

Answer   held   insufficient   to  ad- 
mit waiver  of  homestead. 
10:488. 
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Sufficiency    of   affidavit    of     de- 
fence in   Pennsjlyania. 
10:488. 

Married   woman     asserting     de- 
fense of  suretyship — Byidence  ad- 
missible. 
9 :  527. 

Decree  annulling  mortgagor's  ti- 
tle for  fraud  to  which  mortgagee 
was  not  a  party. 
10:488. 

Plea  of  judgment  in  favor  of  de- 
fendant    in     a     previous     action 
against  him  for  the  mortgage  debt. 
10:488. 

One  made  defendant  to     assert 
his  interest  may  show  extinguish- 
ment of  the  plaintiff's  lien  without 
establishing  his  own. 
10:488. 

Failure  of  broker  to  whom 
mortgagee  gives  check  to  dis- 
charge prior  mortgage — ^Right  of 
mortgagor  to  assert  such  failure  as 
a  defense. 
10:488. 

Mortgage  to  secure  payment  of 
cash  bonus  to  mortgagee  for  erec- 
tion of  manufacturing  plant — ^Dam- 
ages for  bresCch  of  his  contract  as 
a  defense. 
7:550. 

Stipulation  for  release  of  a  cer- 
tain amount  of  land  upon  the  pay- 
ment of  a  specified  sum — ^Right 
of  purchaser  to  benefit  of  such 
stipulation  pending  foreclosure. 
6:618. 


Sufficiency     of 
swers. 

4:546;   11:415. 


particular     an- 


2.    Pwrcluue  money  mortgage. 

Defenses  to  foreclosure   of  pur- 
chase  money  mortgage. 

6:619;    7:550;   8:558;    9:530. 


Shortage  in  quantity  of  land,  as 
defense  to  purchase  money  mort- 
gage. 

5:582. 

Outstanding  incumbrance  as  de- 
fense  against   foreclosure   of   pur- 
chase  money   mortgage. 
4:546. 

Breach   of   covenant   of  title   as 
defense  to  foreclosure  of  purchase 
money  mortgage. 
3:769. 

Purchase    money    mortgage — No 
defense,  that  a  deed  in  the  chain  of 
title  was  forged. 
1:572. 

Purchase  money  mortgage  given 
to  wife  of  vendor — ^Asserting  debt 
due  from  husband  as  a  set-off. 
8:558. 

3.    Usury  as  a  defense. 

Who  may  assert  the  defense  of 
usury. 

4:547;    5:583;      6:621;      7:552; 
8:559;   9:531;    10:489. 

Law  of  place  which  governs  in 
determining  questions  of  usury. 
4:547;    6:621;      7:552;      9:531; 
10:489. 

EiSsentials  of  plea  of  usury. 
3:535;    6:621;    10:489;    11:418. 

Creation  of  issue  of  fact  by  de- 
fense of  usury. 
4:547. 

Requiring  one  asserting  usury  to 
return   principal   sum. 
5:583. 

Mortgage   to   corporation — Effect 
of  usurious  act  of  officer. 
6:621. 

Compound  interest  as  usury. 
7:552;    11:418;    12:390. 

Compound  interest  at  a  higher 
rate   than   the   principal   bears   as 
usury. 
6:621. 

Payment  of  interest  in  advance 
not  usurious. 
6:622. 
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Mortgage  given  In  excess  of  debt 
due  as  usurious. 
7:552. 

Including  in  deed  of  trust  pay- 
ment for  services  of  trustee. 
8:559. 

Including  expenses  of  lender  in 
making  loan,  not  usurious. 
7:553. 

Requiring  payment  of  taxes  as 
usury. 

11:418. 

Taking   excessive   rate   of  inter- 
est  after   maturity. 
12:390. 

Including   In    agreement     given 
for  a  loan  the  bonus  or  commission 
due    a    broker    for    procuring   the 
loan,  as  usury. 
6:622. 

Payment  by  borrower  of  fees  of 
lender's  attorney  for  examining  ti- 
tle not  usury. 
8:559. 

Agreement  by  borrower  to  divide 
with  the  lender  profit  arising  from 
use  of  loan,  as  usury. 
8:560. 

Including   in   a   mortgage   for   a 
loan  an  excessive  price  of  property 
sold   in   good   faith   not  usurious. 
5:583. 

Recovery  of  usurious  Interest 
paid. 

12:390. 

Plea  of  usury  against  cross  com- 
plaint to  foreclose  mortgage. 
9:531. 

Degree   of  proof  of     usury     re- 
quired. 
8:559. 

Effect  of  agreement  to  pay  usur- 
ious interest  upon  advances  by 
mortgagee  to  pay  taxes  or  insur- 
ance. 

5:583. 

Penal  statute  against  usury  not 
given  an  extraterritorial  effect. 
10:489. 


Enforcing   statutory   penalty   for 
taking  usury  against  the  state. 
6:621. 

Usury   as   defense   to   action    to 
.foreclose   for   default   in   payment 
of  interest. 
7:552. 

Usurious   transaction    with     Na- 
tional   Dank — Rights    of   parties. 
11:418. 

Exemption  of     National     Banks 
from  penalties  for  usury — ^Applica- 
tion   of   to    a  mortgage   taken   as 
collateral    security 
7:552. 

Variance   between    allegation    of 
usury  and  proof  thereof. 
8:559. 

Right  of  mortgagor  to  have  usur- 
ious Interest  paid  applied  to  mort- 
gage debt. 
10 : 489. 

Negotiation  of  loans   and   mort- 
gages therefor    through     broker — 
Collection  and  retention  of  exces- 
sive interest  as  commission. 
8:559. 

Amount       recoverable         where 
transaction   is  usurious. 
11:418. 

Right  of  wife  taking    voluntary 
conveyance  of  her  husband's  prop- 
erty to  set  up  defense  of  usury. 
12:362. 

Foreclosure   of    mortgage    given 
on  wife's  land  to  secure  her  hus- 
band's debt — Right  of  wife  to  re- 
cover usury  paid  by  husband. 
7:552. 

Stipulation  maturing  note  upon 
default  of  payment  of  installment 
of   Interest. 

11:418;  12:390. 

Usury  as  a  defense  to  building 
and    loan    association    mortgagees. 
4:547. 

f.      Counter-claims,    cross-bills    and 

set-offs. 

Claim  by  mortgagor  seeking  re- 
covery in  excess  of  mortgage  must 
be  by  counter  claim. 
12:389. 
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Counter  claim  against  mortgagee 
for    wrongful   taking   of     personal 
property. 
5:589. 

Action    to     foreclose      purchase, 
money  mortgage — Relief  to  defend- 
ant on  account  of  failure  of  title. 
5:589. 

Action  to  foreclose  purchase  mon- 
ey mortgage — Claim  for  waste  com- 
mitted   by    vendor    and    allowance 
for   shortage   in   acreage. 
5:589. 

Counter  claim  by  mortgagor  for 
purchase  money  due  him  from  the 
mortgagee  on   account  of  sale  of 
realty. 
8:566. 

Duty  of  lessor  as  to  setting  up 
claim  for  rent  by  counter  claim. 
9:538. 

Right  of  maker  of  note  secured 
by  mortgage  on  his  wife  s  la^id  to 
set  up  a  counter  claim  for  unliqui- 
dated damages  against  the  com- 
plainant. 
9 :  538. 

Action  to  foreclose  absolute  deed 
as    mortgage — Counter   claim      for 
plaintiff's    wrongful    detention      of 
the    premiseB. 
10:495. 

A    prior    incumbrancer    made    a 
party   may    foreclose   his   lien   by 
a  cross  complaint. 
9:538;    10:495. 

Duty  of  junior  mortgagee  as  to 
cross  complaint. 
2 :  480. 

Answer   by   second   mortgagee — 
When   treated   as   a   cross   bill   to 
foreclose  his  mortgage. 
5 : 589. 

Suflttciency  of  cross  complaint  by 
Judgment  creditors  claiming  prior- 
ity. 

5:589. 

Cross  complaint    by     mortgagor 
for  advances  due  him  under  mort- 
gagee's agreement. 
6:629. 


Cross    complaint   by   grantee   on 
his  grantor's  covenant  against  in> 
cumbrances. 
6:629. 

Cross  complaint  by  mortgage 
debtor  for  damages  for  premature 
institution  of  foreclosure  and  re- 
fusal of  mortgagee  to  release  parts 
of  the  property. 
6:629. 

Decree  where  mortgage  asserted 
by  cross  complaint  is  given  prior- 
ity. 

8:566. 

Judgment  of  foreclosure  on  cross 
complaint  in  favor  of  a  defendant 
against  his  •co-defendants  without 
service  of  process  on  his  cross 
complaint. 
9:538. 

Sufficiency      of      allegations      of 
cross   complaint   setting  up     prior 
lien,  to  give  the  court  Jurisdiction. 
9:538. 
Dismissal   of  cross  v  complaint — 
Effect  as  an  adjudication. 
9:538. 

Judgment    of     foreclosure      and 
judgment    on    a    cross    complaint, 
treated  as  separate  judgments. 
9:538. 

Cross  bill  by  defendant  to  fore- 
close a  mortgage — Right  to  dismiss. 
10:495. 

Particular   cross-complaints   held 
to  put  determination  of  priority  of 
the  liens  in  issue. 
6:616. 

Cross  complaint  between  defend- 
ants— Necessity  of  service  of  no- 
tice. 

4:543. 

Right  of  subsequent  incumbran- 
cer to  prosecute  cross-complaint  on 
ground  that  mortgage  being  fore- 
closed is  a  breach  of  the  mortga- 
gor's covenant  to  him. 
6:146. 

As  to  what  may  be  pleaded  as  a 
set-off. 
4:546. 
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Right  ol  mortgagor  to  set  off  an 
equitable  demand  against  the  mort- 
gagee. 
7:562. 

Action  by  assignee  of  mortgage 
— Set-off  of  claims  accruing  against 
mortgagee    subsequent    to   the    as- 
signment. 
10:488. 


j.    Statute  of  limitations. 

1.    /n  general. 

What  statute  applies  and  when 
it  begins  to  run. 
2:480;    12:513. 

Giving  statute  of  limitations  ret- 
roactive effect. 

2:668-670;   5:584. 

When  statute  begins  to  run 
against  right  to  recover  a  defi- 
ciency. 

•    6:623;    7:554. 

Stipulation    making    entire    sum 
due  in  case  of  certain  defaults  of 
mortgagor — Effect  of  to  start  run- 
ning of  statute  of  limitations. 
6:623;    7:554;    8:561;    9:532. 

Right  of  one  made  defendant  to 
assert   his    interest,    to   plead    the 
statute  of  limitations. 
7:554. 

Mortgage  debt  barred  by  statute 
of  limitations — Right  of  mortgagee 
to  enforce  mortgage  by  equitable 
proceedings. 

7:554;   10:490. 

Effect  of  filing  of  amended  com- 
plaint  after   cause   of   action    has 
been  barred  by  the  statute  of  limi- 
tations. 
9:532. 

Barring  decree  of  foreclosure  as 
against  devisee  of  the  mortgagor. 
9:532. 

Running  of   statute   where   debt 
is   evidenced   by   several  notes   or 
payable  in  installments. 
10 :  490. 


When   statute     begins     to     run 
against  foreclosure     of     mortgage 
given  a  surety. 
10:490. 

Defense  of  stlitute>  of  limitations 
in   Kansas   as   against  foreclosure 
of  mortgage  of  homestead. 
10:490. 

Right  of  defendant  made   party 
to   assert    his    interest    to   set   up 
statMto  of  limitations. 
10 :  490. 

Effect  of  mortgagee  taking  judg- 
ment on  the  mortgaged  notes. 
10:490. 

One  mortgagee  cannot  plead  stat- 
ute of  limitations  against  'a  junior 
mortgage. 
11:415. 

Effect  of  laches. 
11:419. 

Effect     of    agreement     changing 
date  of  maturity  of  mortgage. 
12:391. 

Mortgage     by     remainder-man — 
When  statute  of  limitations  begins 
to  run. 
12:391. 

Effect  of  action  upon  the  debt 
being  barred. 

11:590;    12:513. 

Barring  right  of  mortgagee  to 
contest  validity  of  special  assess- 
ment. 

11:591. 

Default   in   payment   of   Interest 
authorizing     foreclosure — Starting 
of  running  of  statute  of  limitations. 
10:484. 

Indemnity  mortgage  given  by 
life  tenant  conveying  the  fee  to 
secure  conveyance  by  remainder- 
men, as  they  become  of  age — 
When  the  statute  of  limitations  be- 
gins to  run. 
4:548. 

As  to  whether  the  barring  of  an 
action  on  the  debt  by  the  statute 
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of   limitations  will  bar  an   action 
to  foreclose  the  mortgage. 

1:614;      3:534;      4:548;    5:584; 

6:623;    7:554;    8:561;    9:532; 

11:419;     12:380,    391. 

Revival  of  mortgage  debt  barred 
by  the  statute  of  limitations  by  a 
mortgagor    who    has    parted    with 
his   title. 
5 : 584. 

Purchase    money    mortgage    not 
barred   until     prescriptive     period 
from    time   when   cause   of   action 
accrued. 
1:593. 

Particular    cases. 
9:532. 

• 

Miscellaneous    statutory?    provis- 
ions construed. 

7:554;   8:561;     9:532;     10:490; 
11:419. 


2.    Buspendifig  statute. 

Effect  of  endorsement  of  payment 
on   the   note. 
12:391. 

Death   of   mortgagor. 
11:419. 

Absence   from    state. 
11:419. 

Effect  of   admission   or   promise 
suspending  operation  of  statute  as 
to  the  debt. 
4:548. 

Effect  of  giving  new     note     for 
mortgage  debt  before  it  is  barred. 
10:490. 


Effect  of     written 
ment   of   mortgage. 
10 : 490. 


acknowledge 


Payment  on  note  secured  by  an 
equitable  mortgage,  after  both  are 
barred. 
10:490. 

Effect  of  partial  payment  which 
prevents  the  running  of  the  stat- 
ute against  the  mortgage  debt. 
9:532. 


Mortgage  on  wife's  separate  real 
estate  to  secure  joint  and  several 
note  of  her  and  her  husband — 
Keeping  alive  by  husband's  pay- 
ments. 
9:532. 

Effect  of  admissions  by  grantor 
of  the  indebtedness  secured  by  a 
trust  deed  as  against  his  grantee. 
9:532. 

Covenant  by  grantee  of  premises 
assuming  to  pay  the  mortgage  debt, 
as  a  new  promise. 
8:561. 

Payments  on  mortgage  debt  by 
grantee    of    premises,    as    an  ac- 
knowledgment of  the  debt 
8:561;    9:532;    11:419. 

Suspension  of  statute,  by  pay- 
ment made  by  grantee  of  mortgag- 
or who  did  not  assume  payment  of 
the  debt. 

6:623;    7:554. 

Arkansas  statute — ^Indorsing  pay- 
ment on  record  in  ordef  to  extend 
period  of  limitation. 
6:623. 

Interruption   of   statute   by   p'ay- 
inent   by   owner   of   part   of   mort* 
gaged  premises. 
6:623. 

Conveyance  of  portions  of  mort- 
gaged premises — Effect  of  keeping 
debt  alive  by  the  owner  of  the  oth- 
er portion.  . 
.9:532. 

Conveyance  of  separate  tracts  to 
two  different  grantees,  only  one  ot 
whom  assumes  the  mortgage  debt 
— E^ffect  of  payments  by  him  as 
against  the  other  grantee 
9:532. 


k.  Adjudication   of  outstanding 
clalma. 

Cross  actions  by  adverse  claim 
ants. 

11:425;  12:895. 

Tax  titles. 
4:546. 
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Right   of   defendants   to   set   up 
mechanics'  liens  by  answer. 
5:582. 

Adjudication  as  to  legality  and 
amount  of  taxes. 
7:562. 

Litigation   of   title  acquired   un- 
der a  street  assessment  judgment. 
7:562. 

Adjudication  of  title  of  a  third 
person  who  is  made  a  defendant 
3:534. 

A  claim  of  paramount  title  by  a 
third    party   can   not   be   litigated 
without  his  consent. 
11:416. 

An  adverse  claim  of  title  claimed 
by  a  third  person  who  is  made  a 
party  can  not  be  properly  litigated 
in  foreclosure  proceedings. 

2:337;     4:551;     5:590;     6:630; 
7:562;    8:567;    9:589. 

When  the   claim   of  title   by   a 
third    party   is   not    involved    and 
can.  not    be   litigated,   the    action 
should  be  dismissed  as  to  him. 
5:590. 

Right  of  one  made  a  party  on 
allegation  that  he  claims  some  in- 
terest, to  have  his  title  determined. 
8:566. 

Action  to  foreclose  against  mort- 
gagors  and   others    claiming   title 
— ^Determination  of  priority  of  title. 
5:590;   6:680. 

Foreclosure      against     insolvent 
corporation — Power  of  court  to  de- 
termine priorities  between  general 
creditors. 
6:630. 

Foreclosure  of  mortgage  held  by 
virtue  of  a  guardian's  sale — ^Right 
of  ward  to  impeach  sale. 
7:562. 

Subsequent  holder  made  a  party 
— ESffect  of  failure  to  set  up   his 
claim. 
9:539. 


Wife  setting  up  claim  of  home- 
stead— Effect  of  judgment  against 
her. 

7:662. 

Effect  of  finding  and   judgment 
that  she  was  not  the  owner  of  the 
property  as  against  a  wife  joining 
in  her  husband's  mortgage. 
9:539. 

Wife  made  a  party  to  foreclose 
a  mortgage  on  her  husband's 
lands  to  answer  generally — ^Effect 
of  default  decree  against  her  on 
right  to  assert  her  inchoate  inter- 
est. 

8:567. 

Right  of  widow  of  mortgagor  to 
have  her  interest  determined. 
6:630. 

Right  of  railroad  company  hav- 
ing constructed  its  road  under 
agreement  with  owner  for  a  con- 
veyance to  have  Its  equitable 
rights  preserved. 
7:562. 

Persons     becoming     parties     on 
their  own  petition  can  not  escape, 
effect  of  decree  by  dismissing  their 
petition. 
9:539. 

Effect  of  judgment  against  hold- 
er of  certificate  of  tax  title,  who 
has  been  made  a  party  and  default- 
ed. 

10:495. 

I.    Judgment. 

1.    In  general. 

See  also  Judgments,  II,  e,  4. 

On  whom  judgment  Is  binding. 
11:420. 

Collateral  attack. 
11:420. 

Opening  up  of  default  decree. 
9:533. 

Effect  of  decree  on  non-essential 
issues. 
9:533. 

Merger  of  mortgage  note  in  judg- 
ment. 

9:539. 
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Rate  of  interest  upon  Judgment. 
5:578. 

Determination  of  amount  due. 
6:624;   8:562. 

Conditional  Judgment. 
6:624. 

Amendment  of  decree. 
3:615;   4:543. 

Lien  of  judgment  for  costs. 
5:578. 

Decree   in   Texas   on   verdict  of 
jury. 

10:491. 

Reformation  of  judgment   so   as 
to  include  omitted  lands. 
12:392. 

Including    taxes    paid    by    mort- 
gagee in  decree. 
6:615;   7:547. 

Effect  of  mortgagee's  failure  to 
assert    claim    for    taxes. 
10:491. 

Including  compensation  for  serv- 
ices of  trustee. 
4:559. 

Appeal. 
11:420. 

Decree   of   sale  must  be   in   ac- 
cordance with  the  mortgage. 
6 :  624. 

Effect   of  insanity  of  mortgagor 
at  time  of  the  rendition  of  decree. 
2 :  314. 

Decree  as  a  bar  to  assertion  of 
an  easement  In  the  property. 
10:491. 

.    Action     to     foreclose     purchase 
money    mortgage — Decreeing    ven- 
dor's lien  where  mortgage  is  not 
enforceable. 
4:541. 

Extinguishment    of    lien    on    an 
easement  in  favor  of  a  mortgagee 
by  reason  of  his  failure  to  aissert  it. 
5:585. 


Judgment   for    larger    sum   than 
specified   in   the   mortgage   or   de- 
manded in  the  complaint 
6:624;    9:533. 

Rights   of  holder   of  trust  deed 
as   collateral   security. 
6:624. 

Decree  directing  sale  to  pay  In- 
stallment due — Right  to  amend  to 
provide    for   further    sale   on   sub- 
sequent defaults. 
6:624. 

Binding  effect  of  judgment  on  a 
lien-holder  who  is  made  a  party. 
7:555. 

Effect  of  judgment  against  one 
made  a  party  to  answer  to  any  In- 
terest he  may  have. 
7:555. 

Effect    of   judgment    as    against 
purchasers    of    the    premises    who 
were  not  made  parties. 
7:555. 

Acquiescence       in       judgment — 
Waiver  of  irregularity  in  service  of 
summons. 
8:562. 

Judgment   against   husband    and 
wife — Conclusive   against   her   dis- 
puting her  personal  liability. 
8:662. 

Judgment  failing  to  provide  for 
statutory  redemption  not  open  to 
collateral  attack.. 
8:562. 

Judgment  of  foreclosure  against 
one  holding  legal  title  to  lands  in 
trust — Force     and     effect     against 

cestuis  que  trustent. 
8:562. 

Effect  of  decree  in  suit  brought 
by  mortgagee  after  he  has  trans- 
ferred the  notes. 
9:533. 

Conclusiveness       of       Judgment 
against     holder     of    other     incum- 
brances made  party. 
9:533. 
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Right  of  mortgagee  to  have  Judg- 
ment for  Insurance  premiums  and 
the  Interest  thereon. 
7:547. 

Variance  between  description  in 
judgment  and  that  contained  in  the 
mortgage  or  petition. 
7:547. 

Decree  of  joint  sale  of  distinct 
parcels   of   property — ^Mortgage   to 
secure  several  different  debts. 
8:555. 

Right  to  have  interest  on  judg- 
ment up  to  date  of  confirmation  of 
sale. 

9:527, 

Judgment  void  for  want  of  prop- 
er parties — No  bar  to  another  ac- 
tion to  foreclose. 
11:428. 

Foreclosure  of  mortgage  by  life 
tenant — ^E^ect  of  judgment  against 
remainder-men. 
12:392. 

Mortgage  by  son  to  parents  to 
secure  payment  of  certain  portion 
of  proceeds  of  premises  and  the 
furnishing  to  them  of  certain  items 
for  their  support — ^Limit  of  recov- 
ery. 

6:615. 

Judgment  against  purchaser  as- 
suming payment  of  mortgage  debt 
— Effect  where  judgment  is  invalid 
because  of  failure  to  get  service  of 
process  against  hinL 
9:533. 

Effect  on  Judgment  creditor  made 
a  party  who  is  prevented  from 
asserting  the  priority  of  his  judg- 
ment on  account  of  its  being  for  a 
partnership  debt. 
7:555. 

Decree  adjudicating  rights  of  two 

mortgagees  of  the  same  property 

and  ordering  its  sale — Effect  of  its 

reversal  as  to  their  relative  rights. 

6:624. 

Wisconsin  statute  construed — Ef- 
fect upon  Judgment  of  failure  to 


file  notice  of  pendency  of  the  ac- 
tion. 

6:685. 


2.    PeraonaJ    and    deficiency    judg- 
ment. 

Rights  of  holder  of  second  mortr 
gage  as  to  personal  judgment. 
6:625. 

Personal   Judgment   not   allowed 
until  deficiency  becomes  due. 
6:625. 

Amendment  of  decree  so  as  to 
provide  for  a  personal  Judgment 
6:625;    9:584. 

Judgment   for   the   debt   though 
mortgage  is  not  enforceable. 
4:549;   6:625;   9:534. 


Personal    Judgment   against   one 
signing  a  note  as  "trustee." 
4:549. 

To  authorize  personal  judgment 
against  a  grantee  it  must  be  prayed 
for  in  the  bill. 
6:625. 

Deficiency  Judgment  against  ad- 
ministrator or  executor. 
2:480;  9:534. 

Right  to  release  lien  and  enforce 
personal  Judgment. 
4:549. 

Adjudging     personal     deficiency 
Judgment  a  lien  on  other  lands. 
5:586. 

Personal  Judgment  on  service  by 
publication. 
7:556. 

Sufficiency  of  complaint  to  sus- 
tain personal  judgment. 
7:556;    8:563. 

Personal  judgment  against 
grantee  assuming  payment  of  mort- 
gage debt. 

2:480;   7:556;  8:563;   10:492. 

Effect  of  release  of  portion  of  se- 
curity. 

7:557;    12:393. 
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Including  unpaid  taxes  In  a  de- 
ficiency Judgment. 
8:663. 

Determining  personal  liability  of 
surety. 
8:563. 

Basing  personal  Judgment  upon 
recitals  In  the  mortgage. 
4:561. 

Judgment  can  only  be  glyen  for 
deficiency   after   sale. 
11:421. 

Appeal  from  deficiency  Judgment. 
11:421. 

Decree  for  deficiency  and  issu- 
ance of  execution  thereon. 
12:393. 

Judgment   for   waste   committed 
by  non-resident  purchasers. 
6:625. 

New  action  to  recover  deficiency 
left  on  the  foreclosure  of  the  mort- 
gage. 

3:534. 

Defeating   stipulation   in    decree 
for  personal  Judgment  by  showing 
parol  agreement  between  parties. 
4:549. 

Foreclosure  against  administrat- 
or of  deceased  mortgagor — Person- 
al judgment  against  estate  for  de- 
ficiency. 
4 : 549. 

To  authorize  personal  Judgment 
the  defendant  must  be  personally 
liable  for  the  debt 
5:586. 

Persona]      deficiency     Judgment 
against  the  guarantor  of  the  mort- 
gage debt. 
5:586. 

Satisfaction     of     personal     defi- 
ciency Judgment  by  foreclosure  of 
mortgage    given    to    secure    notes 
taken  as  collateral  security. 
5:586. 

Right  of  mortgagee  to  whom  the 
deficiency  is  due  to  recover  dam- 


ages for  the  removal  of  buildings 
subject  to  the  lien  of  his  mortgage. 
5:586. 

Personal  Judgment  for  deficiency 
instead  of  the  whole  mortgage 
debt. 

6:625. 

Effect      of      deficiency      decree 
against  one  of  several  makers  of 
mortgage  note. 
6:625 

Deficiency      Judgment      against 
mortgagor — Rights   against  assum- 
ing grantee. 
6:625. 

Right    of    plaintiff    to    personal 
judgment  though  he  is  not  entitled 
to  foreclose. 
7:556. 

Action     to     recover     deficiency 
after    foreclosure — How    value   of 
property  may  be  determined. 
9:534. 

Jurisdiction  of  United  States  Cir- 
cuit Court  to  award  personal  Judg- 
ment. 

10:492. 

Right  of  trustee  in  a  mortgage 
given  to  secure  bonds  to  take  per- 
sonal judgment  for  deficiency. 
10:492. 

Personal  judgment  for  debt  with 
decree  for  cancellation  of  trust 
deed  upon  payment  of  the  Judg- 
ment. 

10:492. 

Rights  of  defendant  liable  to  de- 
ficiency Judgment  where  one  of  the 
notes  secured  by  the  mortgage  is 
outlawed. 
10:492. 

Deficiency  Judgment  against  wife 
joining  with  her  husband  In  note 
given  for  money  borrowed  for  his 
own  use. 
11:421. 

Right  of  holder  of  deficiency 
judgment  to  recover  money  re- 
ceived   by   the   mortgagor   for   de- 
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preciatlon  of  the  land  by  negligent 
fires. 

9 :  534. 

Effect  of  loss  of  right  to  fore- 
close the  lien  or  a  release  of  part 
of  the  property  from  the  tnortgage, 
upon  the  right  to  personal  judg- 
ment. 

6:626. 

Contest  between  successive 
grantees  assuming  mortgage  debt 
— Necessity  of  bringing  in  all  in- 
terested parties  before  rendering 
personal  judgment. 
6:625. 

New    York    statute    construed — 
Right  of  plaintiff  failing  to  establish 
validity    of    mortgage    to   recover 
upon   the   bonds   secured. 
3:534. 


Effect 
pealing 
Law." 

10:492. 


of    Nebraska    statute   re- 
Deficiency       Judgment 


«i 


Particular  cases. 
7:556;   12:393. 

Miscellaneoous  statutory  provi- 
sions construed. 

3:534;,  4:549;  5:586;  6:626; 
7:757;  8:563;  9:534;  11:421; 
12:393. 

m.    Against    deceased    mortgagor* 

Statutes      requiring      filing      of 
claims    against    decedent's    estates 
— Application    to    mortgage    debts. 
5:591;   6:631;   8:568. 

Effect  upon  right  to  foreclose, 
of  mortgagee's  failure  to  file  his 
debt  as  a  claim  against  the  estate 
of  the  mortgagor. 

1:204;  2:480;  3:534;  4:549; 
6:631;  7:563;  8:568. 

Validity  of    allowance    of    mort- 
gage   debt    against    estate,    where 
mortgage  is  invalid. 
8:568. 

Rights   of    mortgagee    procuring 
an  allowance  of  his  debt,  without 
relying  upon  his  mortgage. 
8:568. 


Effect  of  filing  mortgage  debt  as 
a    claim    against    the   mortgagor's 
estate,  pending  foreclosure  of  the 
mortgage. 
9:540. 

Requiring  mortgragee  to  foreclose 
his   mortgage   before   participating 
in  distribution  of  estate. 
8:568. 

Sufficiency  pf  allegations  of  com- 
plaint to  foreclose  against  a  de- 
ceased mortgagor. 

5:591;  6:631;  7:561. 

Foreclosure  against  deceased 
mortgagor — Right  of  mortgagee 
purchasing  at  the  foreclosure  sale 
where  some  of  the  heirs  of  the 
mortgagor  are  by  mistake  omitted. 
11:378. 

California     statute     construed — 
Foreclosure  of  mortgage  upon  com- 
munity property  against  surviving 
husband  or  wife. 
4:543. 

Exhaustion    of    lien    before    pro- 
ceeding against  personal  estate  of 
mortgagor. 
4:561. 

Rule    in   Louisiana   as   to   re-In- 
scribing mortgage  as  against  prop- 
erty of  deceased  person. 
2:486. 

n.  Instailment    mortgages. 

Foreclosure  as  to  Installment  due 
^—Effect  upon  lien. 
7:583;    8:554. 

Foreclosure  for   Installment  due 
— Power  of  court  as  to  installments 
not  matured. 
8:554. 

Mortgage    given    to    secure    sev- 
eral   notes    maturing    at    different 
times — Rights  of  holders  of  differ- 
ent notes  as  to  foreclosure. 
5:607. 

Default  in  payment  of  one  of  sev- 
eral notes  operating  to  mature  all 
of  them — Curing  default  by  subse- 
quent tender. 
5:607. 
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Mortgage   to  secure  payment  of 
several  annual  Installment  notes — 
Foreclosure  rights  upon  failure  to 
pay  installments  at  maturity. 
6:651. 

Effect  of  foreclosures  as  against 
holders  of  notes  not  made  parties. 
3:544. 

Wisconsin  statute  construed — 
Foreclosure  of  installment  mort- 
gage. 

8:554. 

o-  Appointment  of  receiver. 

As  to  when  a  receiver  may  be 
appointed  in  an  action  to  foreclose 
a  mortgage. 

1:573;  2:533;  3:612;  4:684; 
5:709;  5:588;  6:628;  7:561; 
8:565;  9:536,  537;  10:494; 
11:424;  12:387. 

Appointment  of  receiver,  pending 
appeal. 
10:494. 

Appeal  from  order  appointing  re- 
ceiver. 
8:669. 

Title  and  right  of  receiver  as  to 
growing  crops. 
6:628;  7:561. 

Appointment  of  receiver  for  the 
rents  and  profits  during  the  year 
allowed  for  redemption. 
7:561;  8:565;  10:494. 

Rights  between  senior  and  junior 
mortgagee  as  to  appointment  of 
receiver. 

8:565;  10:494. 

Depreciation    In    value   of    mort- 
gaged property,  as  ground  for  ap- 
pointment. 
9:536. 

Right    of   one    liable   to    a    defi- 
ciency Judgment   to  have  receiver 
appointed   to   take   charge    of   the 
property. 
9:537. 

Foreclosure  of  mortgage  on  in- 
terest of  a  lessee — ^Appointment  of 


receiver   to  represent  interests  of 
both  the  lessee  and  the  lessor. 
5:708. 

Rights  as  to  homestead. 
7:362;  11:424;  12:387. 

Liability  of  mortgagee  for  acts 
of  receiver. 

11:424. 

« 

Receiver  appointed  in  foreclosure 
proceedings     to     take     charge     of 
leased    property — Rights  of   lessor 
as  to  his  claim  for  rent. 
9:536. 

Right  of  morti^agee  and  receiver 
pending     foreclosure      to     collect 
rents  and  profits. 
11:538. 

Authority  of  receiver   to  reduce 
rents. 
9:536. 

Ground  for  discharge  of  a  re- 
ceiver. 

6:628;   8:565. 

p.  Attorney's  fees  and  costs. 

Constitutionality   of   statutes    al- 
lowing attorney's  fees. 
8:564. 

Power  and  discretion  of  court  as 
to    allowance    of    attorney's    fees. 
5:587;  9:535. 

Unless  authorized  by  statute,  a 
stipulation  in  a  mortgage  for  the 
payment  of  attorney's  fees  is  in- 
valid. 

4:550. 

Right  of  state  or  county  to  re- 
cover attorney's  fees)  where  It  Is 
the  duty  of  one  of  its  officers  to 
prosecute  the  suit. 
6:627;   7:658. 

An  agreement  to  pay  attorney's 
fees  may  be  enforced. 
7:558;   8:564;    9:535. 

Stipulation  for  attorney's  fees 
in  case  it  becomes  necessary  to 
employ  an  attorney  or  bring  a 
suit. 

5:587;     6:627;     7:558;     8:564; 
12:386. 
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Necessity   of   approving   employ- 
ment of    an  attorney. 
5:587. 

Right     to     have     allowance     of 
amount  stipulated  in  mortgage. 
5:587;    6:627;    7:558;    8:564. 

Power  of  court  to  allow  fee  In 
excess  of  amount  stipulated. 
8:564. 

Validity   of   statute   empowering 
the  court  to  fix  the  fee. 
7:558. 

Power  of  court  to  determine 
reasonableness  of  fee,  without  evi- 
dence. 

7:558;  9:535. 

Allowance   based   upon   evidence 
— Reversal  upon  appeal. 
8:564. 

Liability     of    corporation    mort- 
gagor  on    stipulation    to    pay    at- 
torney's fees. 
8:564. 

Only    legal    rate   of   interest   al- 
lowed on  attorney's  fees. 
8:564. 

Attorney's  fees  ma^  be  made  a 
lien  upon  the  property. 
4:457. 

As   to  whether   a  judgment  for 
attorney's  fees  and  costs  constitute 
a  lien  on  the  mortgaged  premises. 
7:559;  9:535;  10:493. 

Fee  not  allowed  unless  claimed 
In  the  bill. 
11:426. 

Allowance  of  attorney's  fees  by 
th(B  supreme  court  in  the  first  in- 
stance. 
9:535. 

Provision  for  a  reasonable  at- 
torney fee — Necessity  of  proof  to 
determine  what  Is  a  reasonable 
fee. 

4:550. 

Termination  of  proceedings  by 
tender — Sufficient  to  include  reason- 


able  fee   up   to   the   time   of    the 
tender. 

4:550;  6:627. 

Allowance  of  attorney's  fees  up- 
on cross-complaint  to  foreclose'  a 
trust  deed  or  mortgage  held  by  a 
defendant. 

6:627;  8:564. 

To    authorize    the    allowance    of 
.attorney's  fefes,  the  mortgage  must 
'  purport  to  secure  their  payment. 
4:550;    6:627;    10:493. 

Personal  Judgment  for  attorney's 
fees   stipulated   in   mortgage  note, 
but  not  secured  by  the  mortgage. 
6:627;   7:558. 

Right  of  trustee  in  a  trust  deed, 
who  Is  an  attorney,  to  claim  an 
allowance  for  attorney's  fees,  where 
he  prosecutes  his  own  action  to 
foreclose. 
7:558. 

Procedure  for  correction  of  an 
error  in  the  allowance  of  attorney's 
fees. 

9:535. 

Recovery  of  attorney's  fees  on 
foreclosure  of  a  mortgage,  not  a 
bar  to  a  like  recovery  in  a  sub- 
sequent foreclosure  of  a  mortgage 
held  as  a  collateral  security. 
9:535. 

Right   to    attorneys    fees    upon 
foreclosure  for  breach  of  covenant 
to  keep  the  premises  Insured. 
10:493. 

Right  to  attorney's  fees  upon 
foreclosure  because  of  Insolvency 
of  mortgagee  and  not  on  account 
of  default  of  mortgagor  in  making 
pajrments. 
10:493. 

Priority    of     existing    mortgage 
over  mechanic's  lien  does  not  ex- 
tend to  attorney's  fees  allowed  on 
Its  foreclosure. 
6:545. 

Validity  and  enforcement  of  mort- 
gagor's agreement  to  pay  the  ex- 
pense of  an  abstract  necessary  in 
foreclosure  proceedings. 
7:560. 
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Particular  cases  Illustrating  wliat 
constitutes  a  proper  attorney's  fee. 
4:550;  8:664. 

Construction  of  particular  stipu- 
lations as  to  the  payment  of  at- 
torney's fees. 

4:550;     6:627;     7:558;     8:564; 
9:535;    10:493;    12:386. 

Miscellaneous  statutory  proTi- 
sions  construed. 

4:550;     5:587;    6:627;    11:426; 
12:386. 

q.     Prior  incumbrancers. 

Prior  judgment  creditor. 
12:396. 

Prior  incumbrancer  not  affected 
when  not  made  a  party. 
5:592. 

Force  and  eftect  of  judgment  of 
foreclosure     where     prior     incum- 
brancer is  made  a  party. 
4:552. 

Rights      of      senior      mortgagee 
made  a  party  with  notice  by  pub- 
lication,  in   case  of   an   erroneous 
decree  barring  his  rights. 
5:592. 

Waiver   by   wife   of   priority    of 
mortgage  held  by  her  on  her  hus- 
band's   property. 
7 :  564. 

Effect  of  purchase   of  equity  of 
redemption  by  holder  of  senior  se- 
curity. 
3:537. 

Right  of  prior  mortgagee  bring- 
ing equitable  proceedings  to  fore- 
close to  enjoin  independent  action 
at  law  by  junior  mortgagee. 
4:553. 

Rights  of  prior  mortgagee  who 
has  purchased  the  premises  at  a 
sale  under  his  foreclosure  to  which 
the  junior  mortgagee  was  not  a 
party. 
3:536. 

Foreclosure  of  senior  mortgage — 
Effect   where   decree  is   held   void 


as  to  a  junior  mortgagee  and  valid 
as  to  the  mortgagors. 
6:632. 

Second  mortgagee  retaining 
frohi  amount  of  his  loan  a  suffi- 
cient sum  to  discharge  the  first 
mortgage — Rights  of  parties,  where 
he  fails  to  so  apply  the  money. 
4:541. 

Prior  mortgagee  given  possession 
on  account  of  default  in  conditions 
of  the  mortgage — Right,  where 
property  sells  on  foreclosure  for 
less  than  the  amount  due  to  con- 
tinue in  possession  during  the  year 
of  redemption,  as  against  a  subse- 
quent mortgagee. 
6:632. 


r  Junior  incumbrancers. 

1.    In  general. 

Priority  betweer  assignees. 
12:396. 

Sale  of  part  of  property  satisfy- 
ing first  mortgage. 
12:396. 

Rights   of   junior  incumbrancers 
on  foreclosure. 
4:553;    11:422. 

Rights  of  holder  of  junior  judg- 
ment lien. 

4:553;  9:541;  11:422. 

Right  to  plead  usury  against  a 
prior  incumbrance. 
5:593. 

Right  to  have  reversal  of  decree 
foreclosing  prior  mortgage  on   ac- 
count of  excessive  interest. 
5 :  593. 

Rights  of  junior  mortgagee  not 
made  a  party  to  foreclosure  of  a 
prior  mortgage. 
6:633;   10:496. 

The  right  of  a  junior  mortgagee 
not  made  a  party  to  redeem  can- 
not   be    denied    because    It   would 
be  unprofitable. 
5:593. 
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Acquisition    of    outstanding 
title  by  Junior  mortgagee. 
5 :  59S. 


tax 


Junior  mortgagee's  right  to  fore- 
close   is    not    defeated  by  a  prior 
foreclosure  of  a  senior  mortgage. 
5:593. 

Rights  of  Junior  mortgagee  who 
does  not  pray  for  a  foreclosure. 
5:50i;. 

A  Junior  lien  holder  may  show 
that  the  prior  mortgage  has  been 
paid. 

5:598. 

Proof  required  of  Junior  incum- 
brancer asserting  priority  over  an 
older  equitable  lien. 
8:569. 

Satisfaction  of  debt  by  sale  of 
property  to  senior  mortgagee  which 
is  held  void' — Rights  of  Junior  mort- 
gagee purchasing  property  upon  his 
own  mortgage. 
3:534. 

Right   of  Junior   mortgagee   not 
made  a  party,  to  foreclose  without 
first  redeeming  from  the  sale. 
3 :  536. 

Rights  of  Junior  mortgagee  as 
to  bidding  at  sale  under  first  mort- 
gage. 

3:536. 

Foreclosure   of   junior   mortgage 
first — Rights  as  against  prior  mort- 
gagee as  to  taxes  paid. 
6:633. 

Rights      of      Junior      mortgagee 
brought  into  court  at  the  suit  of  a 
senior  mortgagee. 
7:564. 

Right    of   ju,nior   lien   holder   to 
purchase  prior  liens  or  pay  the  de- 
faulted    Interest     and     add     the 
amount  to  his  lien. 
7:564. 

Annulling  sale  under  prior  in- 
cumbrance— Refunding  purchaser's 
bid. 

7:564. 


BSxhaustion  of  premises  by  fore- 
closure of  first  mortgage — Right  of 
Junior  mortgagee  to  have  action  for 
);>er8onal  Judgment. 
7:564. 

Prior  mortgagee   taking   convey- 
ance of  property  in  satisfaction  of 
his  debt — Right  to  have  sale  under 
a  subsequent  Judgment 
7:564. 

Foreclosure  of  senior   mortgage 
— Effect  upon  equity  of  redemption 
of  Junior  mortgagee  not  made  a 
party. 
8:569. 

Rights  of  Junior  mortgagee  pro- 
curing  the   appointment   of   a    re> 
ceiver  as  to  rents  and  profits. 
9:641. 

Sale  on  ^  Junior  Judgment  ren- 
dered on  a  cross   complaint  in  a 
mortgage      foreclosure — Right     of 
plaintift  to  enjoin  the  sale. 
9:541. 

Right   of    Junior    mortgagee    to 
have  prior  lien  for  taxes  paid. 
9:541. 

Rights   of  one   who   without  ex- 
amining the  title  purchases  a  ^lort- 
gage  appearing  to  be  a  first  lien 
but  which  is  in  fact  a  Jufiior  lien. 
9:541. 

Rights  of  Junior  mortgagee  whose 
right  to  recover  against  his  mort- 
gagor is  barred  by  the  statute  of 
limitations. 
10:496. 

Rights  of  purchaser  at  foreclos- 
ure sale  to  compel  foreclosure  of 
Junior  incumbrance. 
10:496. 

Foreclosure   of   first   mortgage — 
Rights  as  between  second  mortga- 
gee and  attaching  creditor  of  the 
mortgagor. 
11:422. 

Right  of  Junior  incumbrancer  to 
pay  the  sum  due  on  prior  incum- 
brances and  be  subrogated  thereto. 
11:422. 
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Effect    of    first    mortgage    being 
Toid  as  to  personalty,  but  valid  as 
to  timber  lands. 
12:396. 

Mortgage  to  secure  two  notes — 
Effect  of  agreement  subordinating 
one  to  the  other. 
12:396. 

Rights  of  junior  mortgagee  who 
is  not   made  party'  to   foreclosure 
suit  by  senior  mortgage. 
12:396. 

Rights  of  Junior  mortgagee  who 
has  been  ousted  from  possession  by 
receiver,  improperly  appointed  up- 
on application  of  senior  mortgagee. 
12:396. 

Right  of  purchaser  under  third 
mortgage  to  perfect  title  by  buying 
at  trustee's  sale  und-er  first  mort- 
gage— ^Duty  as  to  notice  to  seo- 
ond  mortgagee. 
12:396. 

First  mortgage  securing  several 
notes — Second  mortgagee  not  pre- 
judiced by  an  agreement  between 
holders  of  the  notes  fixing  their 
priority. 
9:541. 

Action  to  foreclose  prior  mort- 
gage— ^Rights  of  judgment  lien 
creditor  who  sets  up  his  judgment 
by  cross  complaint  and  has  decree 
for  application  of  surplus  thereto. 
10:496. 

Cross   bill   by  junior  mortgagee 

made    a    defendant    to    adjudicate 

his    rights    under    a    mortgage    of 

other  lands  by  the  same  mortgagor. 

8:569. 

Application  of  equitable  rule  per- 
mitting junior  mortgagee  to  tender 
senior  mortgagee  amount  due  and 
demand  an  assignment  of  his  mort- 
gage. 

7:664. 

Failure  of  junior  mortgagee  to 
enforce  lien  when  made  a  party  to 
an  action  tp  foreclose  a  senior 
mortgage — ^Effect  upon  his  rights 
against  endorsers. 
6:633. 


Foreclosure  by  junior  mortgagee 
without  making  senior  mortgagee 
a  party — ^Rights  where  he  purchases 
the  senior  mortgage  pending  fore- 
closure and  then  at  his  own  sale. 
4:553. 

Purchase  by  junior  mortgagee 
who  is  a  party,  of  a  certificate  of 
sale  issued  by  the  plaintiff  foreclos- 
ing a  senior  mortgage — ^Rights 
against  judgment  creditor  redeem- 
ink. 

3:536. 

Payment  by  junior  incumbrancer 
of  the  amount  of  prior  incumbrance 
after  foreclosure  and  taking  of 
quitclaim  deed  to  the  premises — 
Rights  where  first  sale  is  defective 
and  no  title  passed  thereby. 
3:537. 


2.    Bight  to  9^rplu8. 

Right  of  junior  mortgagee  to  sur- 
plus  arising   from   sale   under   an 
older  mortgage. 
4:553;  7:564. 

Right  of  junior  mortgagee  to  be 
made  party  and  have  his  right  in 
the  surplus  adjudicated. 
11:422. 

Effect  of  junior  mortgagee  filing 
answer   asking   for  application   of 
surplus  upon  his  note. 
7:564. 

Effect    of    junior    mortgage    not 
being  due  upon  right  of  holder  of 
surplus. 
9:541. 

Action  to  foreclose  a  first  mort- 
gage— ^Right  to  surplus,  of  junior 
mortgagee  made  a  party  on  service 
by  publication  but  who  did  not  ai»- 
pear. 

10:496. 

Foreclosure   of   senior   mortgage 
on  part  of  the  property  included  in 
a   junior  mortgage — Decree    as   to 
surplus. 
9:541. 
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Power  of  court  to  determine  right 
of  junior  mortgagee  to  surplus. 
9:541. 


X.  FORECLOSURE  SALE  UNDER 


a.  In  general. 

Equitable  supervision  -  over  fore- 
closure sales. 
3:539. 

Power  of  court  to  order  sale  over 
objection  of  plalntift. 
5:595. 

Power  of  court  to  direct  order  In 
which  premises  shall  be  sold. 
9:627. 

Necessity  of  a  levy. 
9:548. 

Terms  of  sale  are  governed  by 
the  decree. 
7:569. 

Officer  derives  his  authority  from 
the  decree  and  not  the  order  of 
sale. 

9:543. 

In  Nebraska,  decree  of  foreclos- 
ure sufficient  authority  for  sale. 
6:636. 

Deputy  sherift  may  act  for  his 
principal. 
6:636. 

When  sale  may  be  made  pending 
an  appeal. 
9 : 543. 

Force  and  effect  of  officer's   re- 
turn as  proof  of  satisfaction. 
3:538. 

Rights       of      mortgagee,       who 
through     his     own     mistake     has 
caused  his  own  land  to  be  included 
in  his  mortgage. 
9:548. 

Right  of  officer  to  complete  exe- 
cution of  an  order  of  sale  after  ex- 
piration of  his  term  of  office. 
7:669. 


Nebraska  statute  fixing  place  of 
execution  sales,  applies  to  foreclos- 
ure sales. 
7:569. 

Right   of   trustees  of  mortgagor 
for  benefit  of  his  creditors  to  pur- 
chase at  foreclosure  sale. 
11:671. 

Rights  of  one  not  made  a  party 
who   claims   under   a   deed  misde- 
scribing  the  land  which  he  is  en- 
titled to  have  reformed. 
10:213. 

Amount  due. 
11:435. 

Grounds  for  enjoining  foreclosure 
sale. 

5:598;   6:639;   9:548;   11:428. 

Sale  of  real  and  personal  prop- 
erty of  railroad  as  an  entirety. 
6:636. 

California  statute  applied — Order 
of  sale. 
2:48a. 


Kansas     statute 
turn  of  writ. 
11:427. 


construed — ^Re- 


New   Jersey  statute  construed — 
Sale  of  premises  likely  to  deteri- 
orate in  value. 
9:543. 

Wisconsin     statute     construed — 
Sale  to  be  made  within  a  year  from 
judgment. 
3:538. 

Statutes  construed. 
6:636;  7:566. 

Statute  providing  'for  stay  of 
foreclosure  sale  and  requiring  that 
landfi  shall  bring  a  certain  per  cent 
of  appraised  value — Held  unconsti- 
tutional as  to  existing  mortgages. 
6:636. 

b.    Appraisement   of    property. 

Arkansas  statute  construed. 
2:324;  12:399. 

Validity  of  sale  without  appraise- 
ment. 

5:598. 
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Nebraska  statutes  and  decisions 
upon  subject  of  appraisement. 

4:554;     5:595;     6:637;     7:567; 
8:571;  9:544;  10:498;  11:427. 

c.  Notice  of  sale. 

Error   In   statement   of   date   oi 
decree. 
10:499. 

Failure  to  state  amount  of  decree. 
3:538;   10:499. 

Eftect  of  failure  to  state  manner 
of  sale. 
9:545. 

Omission  of  names  of  parties. 
5:596. 

Variance  In  names  of  parties. 
7:568. 

Mistake  in  statement  of  amount 
of  previous  mortgage. 
8:572. 

Notice     in    name    of    deceased 
mortgagee. 
11:430. 

Sufficiency  of  description  In  no- 
tice. 

6:637;   9:545;    10:499;    11:430. 

Sufficiency   of   notice   of  sale  to 
be  made  after  there  has  been  an 
adjournment 
6:687. 

Publication  of  notice  in  news- 
paper— What  constitutes  a  suffi- 
cient publication,  and  statutes  con- 
strued. 

2:324;     5:596;     7:568;     9:545; 
10:4981;  11:430;  12:401. 

Objection  to  notice  of  publication 
made  after  confirmation. 
5:596. 

Particular  cases  as  to  sufficiency 
of  notice. 

6:637;  11:430;  12:401. 

■ 

Illinois  statute  construed. 
6:637;  8:572. 

Statutes  stated  and  construed. 
11:430;    12:401. 


d.  Adjournment  and  pottpdnement. 

Necessity   of   notice   of  adjourn- 
ment. 
5:595. 

Necessity    of    public    announce- 
ment of  adjournment. 
6:636. 

Waiver    of    right    to    object    to 
want  of  adyertisement  of  an  ad- 
journment. 
8:674. 

Power  of  court  to  enter  order  au- 
thorizing adjournment  of  sale. 
10:500. 

General    business    depression    as 
groi^nds  for  postponing  sale. 
6:596. 

e.    Sale  In  parcels  or  In  solldo. 

Terms  of  decree,  govern. 
9:546. 

When    sale    in    parcels   will    be 
decreed. 
5:596. 

Decree    may     give   master   con- 
ducting th^  sale  discretion  In  this 
particular. 
9:546. 

Discretion   of   trustee   or   officer 
as  to  sale  in  parcels  or  in  solldo. 
6:639;    7:569;    10:500. 

Loss  must    result    to    authorize 
setting  aside  of  sale  for  failure  to 
sell  in  parcels. 
9:546. 

Error    not    presumed    from    sale 
in   solldo   Instead  of  in  parcels. 
10:500. 

A  trustee's  sale  will  be  set  aside 
for  failure  to  sell  in  parcels,  where 
loss   clearly   appears   to   have   re- 
sulted. 
10:500. 

Complaint  f6r  failure  to  sell  In 
parcels  cannot  be  made  after  con- 
firmation. 
3:538.     ' 
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Objection  to  sale  for  failure  to 
ofter    parcels    separately   must   be 
made  within  a  reasonable  time. 
6:639. 

Land  mortgaged  as  one  tract,  but 
subsequently    platted    into    lots — 
Right  of  mortgagor  to  have  sale  of 
the  lots. 
7:569. 

Particular  cases. 
11:429;   12:400. 

Miscellaneous  statutes  construed. 
7:669;   8:572;   11:429;   12:400. 

f.    Marshalling  securities. 

Conveyance  of  portions  of  mort- 
gaged     premises — ^Application      of 
rule  requiring  sale  thereof  in  the 
inverse  order  of  their  alienation. 
1:570;     4:554;     6:635;     7:566; 
8:670;   9:642;   10:497. 

Conflicting  interests  of  lien  hold- 
ers, creditors  and  others — ^Applica- 
tion of  doctrine  of  marshalling  se* 
curities. 

5:594;     6:634;     7:565;     9:642; 

•      10:497;   11:423;    12:394. 

Who  may  maintain  bill  for  mar- 
shalling of  assets. 
11 :  422. 

Liability  of  alienated  mortgaged 
property  for  the  mortgage  debt — 
Rule  in  Iowa. 
3:545. 

Rights  of  vendee  of  one  of  sev- 
eral parcels  of  mortgaged  land. 
2:487. 

g.    Application  of  proceeds. 

Right  to  surplus. 
11:4S6. 

Power  of  court  to  apply  surpms 
to  payment  of  costs. 
5:597. 

Right  to  surplus  arising  from  a 
sale  under  second  mortgage. 
6:638. 

Mortgagee  bidding  more  than  the 
amtount  due — Liability  for  surplus. 
6:638;  7:670. 


Duty  of  ofllcer  to  apply  surplus 
to  next  oldest  lien,  of  which  his 
writ  informs  him. 
7:570. 

Right  of  mortgagor  to  surplus — 
Officer  cannot   excuse  himself  by 
showing    that    excess     went    into 
hands  of  the  mortgagee. 
7:670. 

Right    of   mortgagor    to   surplus 
paid  under  erroneous  belief  that  it 
could  be  claimed  as  fees. 
6:697. 

Purchase  by  plaintiff — Crediting 
his  bid  on  the  amount  due  him. 

7:570. 

Rights   of  holder  of  mechanics' 
lien  on  property  as  to  the  surplus. 
10:501. 

Application  of  proceeds  of  mort- 
gaged   railway    property    in    the 
hands  of  a  receiver  to  the  payment 
of  current  debts. 
8:673, 

Foreclosure  of  mortgage  securing 
several  notes  upon  default  in  the 
payment  of  one — Distribution  of 
surplus  by  court. 

8 :  578. 
Foreclosure  of  mortgage  securing 
separate      claims — ^Application     of 
proceeds  when  insufficient  to  pay 
all  the  claims. 

9:647. 

Foreclosure   of   mortgage   secur- 
ing  several    notes — ^Right    of    out- 
lawed  note  to   share  in  proceeds. 
10:601. 

Sale  of  land  with  machinery 
tkereon — Right  to  apply  proceeds 
to  payment  of  purchase  money 
note  given  by  mortgagor  for  the 
machinery. 
5:697. 

Pajrment  of  interest  guaranteed 
to     third     person — Application     of 
proceeds  of  land  first  to  the  pay- 
ment of  the  principal. 
4:543. 

Rights  of  purdtiaser  of  land  on 
execution  who  has  the  right  to  re- 
deem. 
3:664. 
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Mortgage  upon  land  and  growing 
crops  Inferior  to  another  mortgage 
as  to  the  crops — Duty  of  court  as 
to   application  of  proceeds. 
4:543. 

Assignment  of  part  of  Judgment 
for  mortgage  debt — Right  of  as- 
signed portion  to  preference  in 
proceeds  arising  from  subsequent 
sale  under  the  decree. 
10:501. 

Foreclosure  of  mortgage  securing 
several  notes  upon  default  in  the 
payment  of  one — Rights  of  surety 
as  to  application  of  proceeds. 
10:501. 

Appeal  bond  protecting  payment 
of  Interest  but  not  principal  of  the 
debt — Right  of  court  to  apply  pro- 
ceeds first  to  the  payment  of  costs 
and  principal  of  the  debt. 
9 :  547. 

Effect  of  application  of  proceeds 
of  sale  to  payment  of  prior  Incum- 
brance and  crediting  balance  on 
foreclosure  decree,  made  upon 
agreement  of  the  parties  but  with- 
out consent  of  the  defendant  or 
order  of  court  to  that  effect. 
8:573. 

Proceeds   of  foreclosure   sale   In 

hands  of  receiver  are  charged  with 

the   same    priorities   and     equities 

which  existed  against  the  property. 

8:573. 

Foreclosure  of  mortgage  upon 
wife's  land  to  secure  her  husband's 
debt  after  her  death — Right  of  her 
heirs  to  surplus,  where  husband's 
interest  satisfies  the  mortgage. 
6:638. 

Mortgage  of  undivided  half  In- 
terest In  land  by  one  having  a  ven- 
dor's lien  upon  such  interest — 
Right  of  mortgagor  to  share  in 
surplus. 
6:638. 

Mortgagee  holding  two  mort- 
gages upon  the  same  land — Appli- 
cation of  surplus,  where  he  pur- 
chases  at  a  sale  under   a   senior 


mortgage     for     more     than     the 
amount  due  thereon. 
6:638. 

h.    Confirmation    and    conveyance. 

Discretion  of  court  as  to  confir- 
mation. ' 
4:554. 

Effect   of  order   of   confirmation 
as  an  adjudication. 
6:640. 

Order  of  confirmation  will  not 
be  reversed  for  technical  irregular- 
ities. 

11:428. 

Purchaser    treated    as    party    to 
proceedings  to  confirm. 
6:640. 

Pending  confirmation,   the   legal 
title  remains  in  the  mortgagor. 
9:549. 

Objection  to  confirmation  cannot 
be  made  for  the  first  time  on  ap- 
peal. 

8 :  576. 

Existence  of  incumbrance  prior 
to  purchaser  who  believed  the  prop- 
erty to  be  free  from  incumbrance, 
as  ground  for  objection  to  confir- 
mation. 
8:575. 

Right  of  mortgagee  to  confirma- 
tion of  sale,  regardless  of  equitioA 
acquired,  pending  the  foreclosur<t. 
3:534. 

Appeal    from    confirmation — Lia- 
bility of  sureties  on  bond  for  taxes. 
12:385. 

Particular       cases       illustrating 
what    constitutes    valid    objections 
to  confirmation  of  a  sale. 
6:640;  9:549. 

Certificate  or  deed. 
12:402. 

Certificate  of  sale  issued  by  of- 
ficer   of    a    court — Summary    pro- 
ceedings as  proper  remedy  to  com- 
pel his  execution  of  a  conveyance. 
8:575. 
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ConBtltutionallty  and  construe- 1  Foreclosure  and  purchase  by 
tion  of  statute  making  certificate  ;  pledgee  of  mortgage  note — Liability 
of  sale  void  If  purchaser  falls  to  |  for  profit  realized  on  subsequent 
take  out  deed  within  given  time.       '  sale. 

10:503.  5:599. 


I.    Title,    rights    and    ilabllitiet    of 
purchaser. 

1.    In  general. 

Purchase,  by  wife  of  mortgagor. 
11:431. 

Right  of  appraiser  to  purchase. 
3:538. 

Purchase  by  executor  or  admin- 
istrator on  foreclosure  of  mortgage 
due  the  estate. 
5:595;   6:639. 

Disqualification  of  attorney  con- 
nected  with  the  foreclosure  of  a 
mortgage  to  purchase  at  a  sale. 
4:554. 

When  purchaser  will  be  relieved 
from  completing  his  purchase. 
4:555. 

Right  of  purchaser  to  aoatement 
in  price  bid  upon  discovery  after 
sale  of  a  paramount  title  to  a  part 
of  the  property. 
9:550. 

May   contest   the   right   of  judg- 
ment creditor  to  redeem. 
7:572. 

Mortgagee  foreclosing  his  mort- 
gage as  administrator  of  the  mort- 
gagor— Right  to  purchase  at  the 
sale. 

10:502. 

Effect  of  quit-claim  deed  by  ])ur- 
chaser  during  redemption  period. 
10:503. 

Effect  of  assignment  of  mortgage 
and   execution   of   qult-cIalm   deed 
by    mortgagee    purchasing    at   his 
own   sale. 
4:555. 

Rights  of  bidder  at  sale  under 
decree    providing   that   bidder   ac- 
quires no   rights  until   bid   is   ap- 
proved by  court. 
5:599. 


Mortgagee  taking  property  oft  of 
hands  of  purchaser  does  not  make 
him  a  purchaser  at  his  own  sale. 
12:402. 

As  to  easements  created  against 
or  in  favor  of  mortgaged  premises 
after  execution  of  the  mortgage. 
9:551. 

Apportionment  of  taxes. 
12:403. 


2.    Title  acquired. 

To  what  date  the  tlUe  relates. 
5:578,  599;    7:572. 

The  rule  of  caveat  emptor   ap- 
plies  to   foreclosure   sales. 
7:572. 

Title  of  purchaser. 
11:420. 

Purchaser  takes  title  to  all  prop- 
erty conveyed  by  the  mortgage. 
4:555. 

Purchaser    succeeds    to    title   of 
mortgagee. 
7 :  572. 

Succeeds   to  title  of  all   parties 
to  suit. 
11:431. 

Title    of    purchaser    as    against 
cotenant  of  mortgagor.* 

5:599. 

Mortgagee  buying  at  his  own  sale 
takes  same  title  as  any  other  pur- 
chaser. 
7:572. 

Purchase    by    second    mortgagee 
at  his  own  foreclosure  sale — ^Rights 
acquired  by  taking  assignment  of 
first  mortgage. 
9:550. 

Plaintiff  purchasing  at  his  own 
sale — Effect  of  reversal  of  decree. 
8:576;    11:431. 
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Title  of  purchaser  at  sale  under 
mortgage  executed  for  his  own 
benefit  by  one  holding  lands  in 
trust. 

8 :  576. 

* 

Mortgage  to  a  loan  association — 
Purchase  by  director  of  association 
treated  as  a  purchase  by  the  asso- 
ciation. 
9 :  550. 

Rights  of  purchaser  at  sale  un- 
der Judgment  based  upon  a  secur- 
ity deed  as  against  a  lessee  of  the 
grantor. 
8:576. 

Purchaser  acquires  mortgagee's 
right  to  redeem  property  from  tax 
sale. 

9 :  550. 

Purchaser  takes  title  to  extent 
of  boundaries  named  in  the  mort- 
gage. 

6:641. 

Takes    subject    to    reservations 
and    conditions    in    deed    through 
which  mortgagor  acquired  his  title. 
6:641. 

Takes  property  charged  with  a 
lien   subject  to  which  the  sale  is 
made. 
7:572. 

Rights   of  purchaser   as   against 
outstanding  rights  and  equities  of 
third   persons. 
7:572. 

Title  as  against  one  in  adverse 
possession  when  mortgage  was  ex- 
ecuted. 

6:641. 

Title  acquired  as  against  one  in 
possession   claiming  under   an  ad- 
verse title. 
11 :  434. 

Title  of  purchaser  against  one 
claiming  under  an  execution  sale 
made  after  the  decree  of  foreclos-   of   taxes    under   direction    of    the 


Foreclosure    of    a    mortgage    on 
the  interest  of  a  devisee  In  land — 
Title  acquired  by  purchaser. 
7 :  588. 

Title  of  purchaser  of  land  cov- 
ered by  mill  pond. 
9 :  550. 

Usury  in  mortgage — Effect  upon 
purchaser's  title. 
6:641. 

Purchase  by  one  of  several  Joint 
mortgagors — Liability  for  his  share 
of  the  deficit. 
9:550. 

Rights  of  purchaser  upon  rever- 
sal of  decree.         * 
12:404. 

Purchaser     at    sale     to     satisfy 
mortgage  and  prior  Judgment. 
11:311. 

Rights    of    purchaser    In    home- 
Fitead  acquired  by  mortgagor  after 
execution  of  mortgage. 
11:431. 

Possession    by    mortgagor    after 
foreclosure — ^When  adverse  to  pui^ 
chaser. 
12:402. 

Right  of  purchaser  to  foreclose 
unextinguished   equity   of   redemp- 
tion omitted  from  the  sale. 
12:402. 

Purchaser  does  not  acquire  mort- 
gagee's rights  under  tax  certificate 
assigned  to  it. 
12:396. 

Title  of  purchaser  where  mort- 
gagor had  no  title  because  of  fail- 
ure to  comply  with  option  held  by 
him. 

11:684. 

Acts  of  mortgagee  held  not  to 
create  an  implied  warranty  of  title. 
10:503. 

Purchaser  does  not  obtain  any 
additional  priority  by  the  payment 


ure. 


9:550. 


decree. 
4:555. 
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Bona   fide   porchasei'   tinder   de* 
cree  voidable  between  the  parties 
t— Title  cannot  l^  collaterally  at- 
tacked. 
6:599. 

No  title  passes  to  lands  released 
from  the  mortgage  but  erroneously 
included  in  the  decree. 
7:672. 

Right  as  against  tenant  in  pos- 
session at  time  of  commencement 
of     fbreclosure     proceedings     and 
Who  is  not  made  a  party. 
5:699;    8:525-527. 

Mortgage  to  secure  individual 
debt  of  one  to  whom  land  has  been 
conveyed  as  executor — Charging 
purchaser  at  foreclosure  with  no- 
tice of  the  trust. 
10:503. 

Description  in  deed,  mortgage 
and  decree  as  all  the  property 
'owned  by  the  mortgagor — Title  of 
purchaser  as  against  one  taking 
conveyance  of  specifically  de- 
scribed property  from  the  mort- 
gagor. 
6:641. 

In  Georgia,  the  sale  divests  all 
older  Judgment  liens. 
7:572. 

Statutes  construed. 
7:572. 

S.    Crops,  rents  and  profits. 

See  also  Crops,  n,  b. 

Rights   as  to  rents,   profits   and 
improvements. 
11:438. 

Rights   as    to    crops    as    against 
tenant   of  mortgagor. 
4:555;   5:599. 

Right  of  purchaser  to  rent,  pay- 
able out  of  crop  maturing  at  the 
time  of  the  sale. 
4:555. 

Statutes  <^onBtrued. 
4:555. 


4.    Bight  to  possession — Writ  of  as- 
sistance. 


When    purchaser 
titled  to  possession. 
6:641 


becomes    en- 


Who  has  right  to  possession  dur- 
ing period  allowed  for  redemption. 
7:678. 

Remedy    where    officer   fails    to 
place  purchaser  in  possession. 
7:673. 

Action   to   recover    possession — 
Trial  of  validity  of  mortgage  sale 
4:555. 

ESffect    of    agreement    extending 
time  for  redemption  upon  right  to 
possession. 
9:552. 

Mortgagee  in  possession  as  pur- 
chaser at  a  defective  foreclosure 
sale. 

3:620. 

Rights   of  purchaser   as   against 
tenant  occup]ring  premises  at  time 
of  purchase. 
^3:519. 

Rigfit  of  purchaser  to  writ  of  as- 
sistance. 

6:642:         8:525-527;         9:552; 
10:504;    11:434;    12:407. 

Refusal   of  writ  of  assistance — 

Effect   upon   right  to  bring   eject- 
ment 

"7:573. 

Purchaser  cannot  have  writ  of 
assistance  to  dispossess  a  lessee 
of  a  mortgagor,  whose  rights  at- 
tached prior  to  the  sale  and  who 
was  not  made  a  party  to  the  fore- 
closure proceedings. 
8:525-527. 

5.    Void  sates. 

Purchaser  tit  sale  under  a  void 
tnortga^  does  not  acQuire  any 
title. 

6:641. 
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Rights  of  purchaser  at  foreclos- 
ure,   void    for    want    of    necessary 
parties. 
11:431. 

Rights  of  purchaser  taking  pos- 
session  under  color  of  void   fore- 
closure proceedings. 
5:699. 

Rights  as  against  prior  lessee  of 
premises. 
9:552. 

Rights  as  to  improvements  made 
under  color  of  void  foreclosure 
sale. 

11:438. 

Possession  of  purchaser  at  void 
sale   adverse  to  mortgagor. 
12:402. 


J.    Validity— Setting  aside. 

1.    In  general. 

Jurisdiction  of  court  to  set  aside 
sale. 

9:527. 

Setting  aside  by  consent. 
11:428. 

Grounds   for   setting  aside  after 
confirmation. 
12:404. 

Equitable  relief. 
11:428:  12:398. 

Power  of  equity  to  vacate   con- 
firmation   of    sale    and    discharge 
purchaser. 
8:574. 

Injury  must  have  resulted  to  the 
complaining  party  from  the  Irregu- 
larities. 
10:502. 

Pnrchftse    by    mortgagee — ^When 
resale  may  be  ordered. 
4:554. 

Assiiniment  of  Judgment  of  fore- 
closure— Sale  cannot  be  afterward 
made  in  the  name  of  assignor. 
4:554. 


Setting    aside    by    mortgagor^ 
Payment  of  amount  due  as  a  pre- 
requisite. 
12:404. 

Petition  by  tenant  to  set  aside 
sale. 

11:428. 

Right  of  mortgagee  purchasing 
at  sale  to  set  aside  for  irregular- 
ities. 

11:428. 

Right  of  mortgagor  to  complain 
of  purchaser  buying  in  interest  of 
mortgagee. 
11:428. 

Order    for    a    resale    to    enable 
property  to  be  offered  in  parcels 
made  upon  condition  that  security 
be  given  against  loss. 
7:571. 

Purchase  by  third  person  under 
arrangement  with  heirs  of  mortr 
gagor — Protection  of  equitable 
rights  of  parties  upon  setting  aside 
of  sale. 
4:554. 

Setting  aside  sale  for  clerical 
mistake  and  ordering  resale — ^Ef- 
fect upon  Judgment  for  a  deficien- 
cy rendered  pursuant  to  the  re- 
port of  the  first  sale. 
8:574. 

Inadequacy  of  price. 
11:428;  12:398. 

Particular  cases  illustrating 
what  irregularities  will  Invalidate 
a  foreclosure  sale. 

5:598;  6:639;  7:571;  8:574; 
9:548;  10:502;  11:428; 
12:398. 

Waiver  of  irregularities  by  ac- 
quiescence or  delay. 

6:639;    7:571;    12:428;    12:404. 

2.    Irregularities  sufficient. 

Sale  on  date  different  from  the 
date  advertised. 
4:554. 

Failure    of    oflScer's    return    to 
show  giving  of  legal  notice. 
7:571. 
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Making  of  sale  by  an  unauthor- 
ized person. 
7:571. 

Failure  of  officer  to  sell  as  di- 
rected by  the  decree. 
11:428. 

Neglect  of  officer  to  comply  with 
terms  of  decree  to   offer  land  In 
separate  tracts. 
7:571. 

Sale   upon   mortgage   foreclosure 
judgment  which  has  been  paid. 
6:639. 

Sale  made  in  violation  of  agree- 
ment between  the  parties. 
12:289. 

**" Judgment    based    on    notice    by 
publicaiion  insufficient  on  its  face. 
3 :  538. 

Failure  of  plaintiff's  attorney  to 
comply  with  agreement  with  de- 
fendant as  to  bidding  on  the  prop- 
erty. 

4:554. 

3.    Irregularities    inmtfiGient. 

Failure  of  judge  to  sign  judg- 
ment 

4:554. 

m 

Constructive   service   of   a   resi- 
dent party,  who  was  not  a  neces- 
sary party. 
9:548. 

Omission  from  order  of  sale,  of 
sum  decreed  to  be  a  third  lien. 
10:502. 

Sale    upon    date    different    from 
that  designated  by  the  decree. 
4:554. 

Failure  of  property  to  bring  as 
much  as  was  bid  at  a  prior  sale. 
5:698. 


tt 


Naming  defendant  as  "Cornelia 
F.,  instead  of  "Cwnelius"   F. 
6:598. 

Purchase   by   attorney   of   mort- 
gagor. 
4:848. 


Loss  resulting  to  mortgagee  on 
account  of  mistaken  idea  of  her 
attorney  as  to  location  of  build- 
ings. 

6:598. 

Failure    of    court    to    determine 
liability  of  one  of  the  defendants 
for  deHciency  judgment. 
7:571. 

Sale  by  sheriff  where  decree  di« 
rects  sale  to  be  made  by  master. 
5:598. 

Wrongiul    appropriation    by    an 
executor    of    money    obtained    by 
mortgage  on  the  estate. 
9 :  547. 

Usurious  character  of  the  mortr 
gage. 

3:422. 

Irregularities    in    published    no- 
tice, which  are  not  prejudicial. 
11 :  428. 

Sale    first   of   lands   other    than 
homestead  for  an  inadequate  price. 
11 : 428. 

A  provision  requiring  sale  to  be 
for  "cash  in  hand"  may  be  satis- 
fied by  a  sale  for  mortgage  secur- 
ity. 

4:654. 

XI.     FORECLOSURE    SALE    BY 
ADVERTISEMENT. 

a.     In  general. 

Foreclosure     by     advertisement 
constitutional. 
■    5:600. 

To   what   mortgages   foreclosure 
by   advertisement  is   applicable. 
2:482;   3:541,  542;  6:643. 

Equitable    mortgage    cannot    be 
foreclosed  by  advertisement. 
1:567. 

Officer   must   act   upon   instruc- 
tions  of   mortgagee. 
9:563. 

Deed  passes  only  estate  of  mort- 
gagor. 
4:666. 
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Resale   upon   offer   of   increased 
price. 
4:556. 

Subsequent  sub-division  of  prem- 
ises in  town  lots — ^Manner  of  sale. 
4:656. 

SufBciency  of  notice. 
2:482,  483,  4:556;  5:600;  7:574; 
9:554;    10:505;    11:436. 

Deed  by  officer  to  one  other  than 
purchaser — Sufficiency  of  presump- 
tion that  officer  does  his  duty  to 
sustain  grantee's  title. 
4:566. 

Rights  of  mortgagee  as  to  costs, 
disbursements  and  attorney's  fees 
where  a  single  mortgage  embraces 
several  tracts  of  land  upon  each 
of  which  there  Is  a  distinct  Hen. 
10:505. 

The  right  to  question  the  validity 
of  a  foreclosure  by  advertisement 
may  be  lost  by  neglect  and  laches. 
2:486. 

b.    Who  may  make. 

Foreclosure  by  deputy  sheriff. 
9:568. 

A   bank  may   foreclose  a  mort- 
gage by  advertisement. 
4:556. 

Foreclosure  by  ^slgnee  of  mort- 
gage. 

11:436. 

Foreeiloaure     by     assignee     for 
benefit  of  creditors. 
6:643. 

One  not  having  the  record  title 
to  the  mortgage  cannot. 
2:458,  note. 

Mortgagee    cannot,    after    execu- 
tion of  quit-claim  deed. 
2:458,  note. 

One  who  has  not  the  record  title 
to  the  mortgage  caopmot. 
3:542. 

Who  must  execute  power  of  sale 
and    sign   foreclosure  notice. 
9:553;    10:506. 


e.    O^Hct^    and    irregularities. 

Equity  may  grant  relief  in  case 
of  defective  foreclosure. 
2:483. 

Foreclosure  In  name  of  mortga- 
gee after  his  death  is  void. 
2:458,  note. 

Effect  of  making  sale  before  or 
after  hour  named  in  the  notice. 
2:457-458,  note. 

Failure   of   officer   to   file   dupli- 
cate of  certificate  as  provided  by 
statute. 
3:541. 

Slight  variance  as  to  quantity  of 
mortgaged    premises   does   not   in- 
validate foreclosure. 
2:483. 

Sale   not   invalidated   by   failure 
of  officer  to  file  duplicate   certifi- 
cate of  sale  as  reqjuired  by  statute. 
2:458,  note. 

Particular  cases  illustrating  what 
irregularities  will  authorize  setting 
aside  of  the  sale. 

4:556;   6:643;   9:553. 

d.     Application  of  proceeds. 

Who  entitled  to  surplus. 
3:542;   7:674;  «:563. 

Right    of    mortgagee   to   deduct 
sums  paid  for  taxes  and  Insurance. 
6 :  643. 

Right  of  mortgagee  to  allowance 
for  taxes  paid  after  foreclosure  or 
notice  of  foreclosure. 
4:556;   5:600. 

EfCect  of  payment  of  whole  pro- 
ceeds  to   mortgagee   who   has  pre- 
viouisly  assigned  one  of  the  notes 
secured. 
9:553. 


e.     S^atvit^s  construed. 

Indiana  statute  construed — ^Fore- 
closure of  State  Ihidowment  fund 
mortgage. 
10:505. 
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Minnesota  statute  construed — 
Filing  of  affidavits  of  costs  and 
disbursements. 

5:600;   7:574;   9:653. 

Wisconsin  statute  xsonstmed — 
Setting   aside    purchase    by   mort- 


3:542. 

Statutory  provisions  construed. 
3:542;     4:556;     5:600;     6:643; 
7:574;  9:553;  10:505;  11:436. 

Xil.     FORECLOSURE  SALE 

UNDER  POWER  OF 

SALE. 

a.    In  general. 

Statutory  method  of  foreclosure 
does  not  prohibit  by  implication 
the  giving  of  the  power  of  sale  in 
a  mortgage,  but  such  power  should 
be  by  express  grant  in  clear  and 
explicit  language. 
2:459. 

Recording    of    mortgage    having 
power  of  sale  as  a  prerequisite — 
When  mortgage  deemed  recorded. 
11:436. 

Equity   will   control   exercise   of 
power. 
1:567. 

The    manner    of    exercising    the 
power    is    subject    to    legislative 
change. 
2:465. 

Sale    must    be    conducted    with 
fairness  and  regularity. 
1:567. 

A  power  of  sale  does  not  pre- 
clude foreclosure  by  a  suit. 
1:667;  4:557;  10:506. 

E4xhaustlng  power  to  sell — Title 
under   subsequent   sale. 
6:646. 

A  power  to  sell  includes  the  pow- 
er to  convey. 
4:557. 

Exercise '  of   power    through    an 
agent. 
4:557. 


Exercise    of    power    by    mortga- 
gee's administrator. 
4:557;  5:601. 

Rights  of  survivor  where   there 
are    two    trustees   in    a    mortgage 
with  power  of  sale. 
12:506. 

Right  of  mortgagee  to  commis- 
sions  for   making   sale. 
4:557. 

Effect  of  loss  of  original  instru- 
ment. 

6 : 644. 

Assignee  of  power  need  not  be 
personally  present  at  sale. 
6:644. 

Title   of   purchaser   against  sub- 
sequent  incumbrancers. 
6:644. 

EfTect  of  sale  under  power. 
7:576. 

Duty  and  liability  of  mortgagee 
as  to  surplus. 
7:576. 

Loss  of  right  to  exercise  power 
by  delay. 
8:578. 

Effect  of  ineffectual   attempt  to 
make  a  sale  under  a  power.  » 
3:540. 

Right  of  junior  incimibrancer  uiv 
on  sale  under  power. 
3:543. 

Power  of  married  woman  to  ex- 
ercise alone  a  power  of  sale  given 
to  her  before  her  marriage. 
11 :  436. 

Application  of  statute  of  limitar 
tions — Exercise  of  power  of  sale. 
11:419;   12:391. 

Estate  passed  by  sale  imder  pow- 
er defectively  executed. 
3:649. 

Admission     by     all     parties     of 
right  to  foreclose  under  power  pro- 
tects the  purchaser. 
4:557. 
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Injunction   ag:aln8t   execution   of 
power  of  sale  untM  mortgagor  can 
adjudicate  disputed  claims  against 
the  mortgagee. 
4 : 557. 

Right  to  interfere  with  exercise 
of  power  on  account  of  usury  in 
the  transaction. 

3:540;    5:601;    8:578. 

Right  of  receiver  of  a  building 
and  loan  association  to  exercise 
power  of  sale  in  mortgage  given 
to  it. 

5:601. 

Lack  of  good  faith  on  the  part 
of  mortgagee — Effect  upon  stranger 
purchasing  in  good  faith. 
5:601. 

Effect  of  conveyance  of  premises 
by  mortgagor  before  exercise  of  the 
power. 
5:601. 

Injunction    against    exercise    of 
power  of  sale  because  the  holder 
thereof   is   indebted    to   the   mort^ 
gagor. 
8 :  578. 

Right  of  mortgagee  to  be  reim- 
bursed for  attorney's  fees,  auction- 
eer's fees  and  other  expenses. 
3:540. 

After    foreclosure    under    power 
the   rights   of  the   mortgagor   and 
purchaser  are   determined   by  the 
statute. 
3 :  542. 

Duty  of  bidder  as  to  making  ten- 
der   of    payment,    where    sale    Is 
made  for  cash. 
10:507. 

Rights    of    persons    holding    in 
good  faith  under  a  deed  made  in 
execution   of   a   defective   and   in- 
valid power  of  sale. 
10:507. 

Mortgage  with  power  of  sale 
given  to  secure  several  notes  due 
at  different  times — ^Application  of 
proceeds  in  case  of  sale,  upon  de- 
fault in  the  payment  of  one  of  the 
notes. 

10:512. 


Foreclosure  under  power  pursu- 
ant to  public  notice — Persons  ac- 
quiring interest  in  land  subsequent 
to  the ,  mortgage  are  deemed 
parties. 
9:556. 

Sale  by.  mortgagee  when  there 
has  been  no  default  or  breach  of 
condition,  to  a  bona  fide  purchaser 
— ^Effect  of  mortgagor  recovering 
full  damages  from  mortgagee. 
6:644. 

Construction  of  particular  pow- 
ers of  sale. 

1:567;  4:557. 

Arkansas  statute  construed. 
4:557. 

Minnesota     statute     construed — 
Sheriff's    certificate   as   a   convey 
ance  of  title. 
7:576. 

Texas    statute    construed — Effect 
of   failure  to   have   administration 
of  estate  within  statutory  period. 
2:465. 

Wisconsin    statutes    construed — 
Sale  by  under-sherUt. 
6:644. 

b.     Revocation,  assignment  or  dele- 
gation  of  power. 

Power  of  sale  may  be  made  ir- 
revocable. 
5:601. 

Revocation  of  power  of  sale  by 
reason  of  death  or  insanity  of  mort- 
gagor. 

2:462;     3:540;     7:575;     9:555; 
10:506;    11:440;    12:413. 

In  Illinois,  the  power  can  only 
be  assigned  by  assignment  of  the 
debt. 

2:477. 

Mere  assignment  pf  note  secured 
does  not  transfer  power  of  sale. 
6:644. 

Assignment   of  mortgage   to   an 
attorney  for  purpose  of  foreclosure 
— Right  of  his  administrator  to  ex- 
ercise the  power. 
8:577. 
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Right  of  assignee  ot  foreign  ex- 
ecutor of  mortgagee  to  exercise  the 
power. 

8:577. 

Right  of  assignee  of  mortgage  to 
exercise  power. 

2:466;  7:676;  10:606. 

Mortgagor    may    authorize    auo- 
tioneer  making  sale  to  execute  a 
conveyance. 
3:640. 

Power  of  mortgagee  to  delegate 
to  third  person  the  exercise  of  a 
power  of  sale. 
8:677. 

c.     Notice   of   tale. 

Sufficiency  of  notice  of  sale. 
6:602;  7:576. 

Who   must   sign   notice  of   sale. 
3:640. 

Right  to  personal  notice. 
6:602. 

Waiver  of  defective  notice  by  ac- 
quiescence. 
6:602. 

False    or   misleading   statement 
in  notice  as  to  incumbrances. 
6:644;   7:676. 

Construction     of     proYlsion     in 
power  as  to  posting  of  notices. 
8:578. 

Mistake  in  notice  in  the  giylng 
of  the  date  of  a  deed  of  trust. 
9:666. 

Publication   of   notice   In    paper 
other  than  that  designated  by  the 
court. 
3:660. 

Massachusetts  statute  construed 
— Publication  of  notice. 
7:676. 

Missouri  statute,  construed. 
2:466. 

d.    Purchase    by    mortoagee. 

Right  of  mortgagee  to  purchase 
at  his  own  sale  under  a  power. 
1:667;     2:460;     3:540;     6:645; 
9:557. 


Effect  of  purchase  by  mortgagee 
under  a  power  which  does  not 
authorize  him  to  become  a  pur^ 
chaser. 

4:568;   5:603;   7:677. 

Mortgage  may  authorize  mortga- 
gee to  purchase. 
2:466. 

Right  given  mortgagee  to  pur- 
chase— Passing  of  by  assignment 
of  mortgage. 

6:603;  7:677. 

Inability   of   bidder  to   pay   the 
purchase    money — Mortgagee    may 
agree  to  take  the  land  at  his  bid. 
2:484. 

Rights  of  mortgagor  where  mort- 
gagee purchases  at  the  sale. 
2:486;  7:576. 

Estoppel  of  mortgagor  to  ques- 
tion purchase  by  mortgagee. 
4:568. 

Purchase  by  mortgagee  without 
authority — ^Power  of  equity  to  com- 
pel  mortgagor   to   elect   to   affirm 
or  disaffirm  purchase. 
4:668. 

Rule  in  Alabama. 
2:461,     note;      4:558;      7:577; 
10:608. 

Purchase   by   mortgagee    at   his 
own   sale — ^Rlght  of  mortgagor  to 
recover  payment  previously  made. 
7:577. 

Purchase    by    mortgagee — ^Right 
to  possession  during  period  of  re- 
demption. 
8:679. 

Validating  purchase  by  mortga- 
gee by  agreement  of  mortgagor. 
9:567. 

Assignability   of   right   to   avoid 
purchase  by  mortgagee. 
1:318,  319;  10:608. 

Setting  aside  sale  to  mortgagee 
— Rules  as  to  accounting. 
10:508. 

Right  of  mortgagor  to  set  aside 
without  offering  to  redeem. 
1:667. 
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Loss  of  mortgagor's  right  to  dis- 
affirm sale,  by  delay. 
8:679;   10:508. 

Purchase  by  auctioneer  making 
the  sale  becomes  valid  after  nine 
years'  acquiescence. 
2:461,  note. 

In  Wisconsin  no  deed  is  required 
when   purchaser  is  the  holder  of 
the  mortgage. 
2:461,  note. 

Election  by  mortgagor  to  affirm 
sale  to  mortgagee — Right  of  mort- 
gagor subsequently  to  dissaffirm 
sale  after  reversal  of  decree  ren- 
dered in  mortgagee's  favor. 
9:557. 

Bale  under  deed  to  trustees — 
Right  of  bank  in  which  they  were 
stockholders  and  directors,  to  pur- 
chase. 

9:557,  559. 

Purchase  by  trustee  in  a  trust 
deed  for  the  use  and  benefit  of  the 
cestulfl    que    trustent — ^Measure    of 
his  liability. 
7:577. 

Mortgage   to    clerk   of   court  to 
secure  a  fine — Right  of  mortgagee 
to  purchase  at  a  sale  thereunder 
made  by  his  successor. 
6:645. 

e.     Setting   aside — Irregularities. 

Mortgagor    invoking    equity    to 
set  sale  aside  must  do  equity. 
2:484. 

Slight  irregularities. 
1:567. 

Inadequacy   of   price. 
5:602;   7:576;  9:556. 

Designation  of  an  out-of-the-way 
place  for  the  sale. 
6:644. 

Sale  after  the  debt  has  been  paid. 
8:578. 

Sale    for    a    larger    sum    than 
amount  due. 
4:557. 


Sale  on  a  public  holiday,  not 
void. 

2:461,  note. 

Failure   to   make   sale    at   court 
house  door  where  power  does  not 
specify  place  of  sale. 
8:578. 

Stipulation  requiring  sale  to  be 
made  at  a  door  of  the  court  house 
— ^Effect   of  change   in  location   of 
court  house. 
4:557. 

Effect  of  mortgagee's  conveyance 
to  purchaser  in  case  of  invalid  sale. 
8:578. 

In  Minnesota,  action  to  set  aside 
must  be  brought  in  all  cases  with 
reasonable  diligence  and  not  later 
^han  five  years. 
2:485. 

Loss  of  right  to  attack  sale  for 
irregularity,  by  waiver  or  laches. 
5:601,  602. 

Particular  cases  illustrating  what 
irregularities  will  affect  a  sale 
under  a  power. 

4:557;       5:601,      602;      8:578; 
9:556;   11:429;   12:398. 

XIII.     REDEMPTION. 

a.     Right  of,  In   general. 

Right  to  redeem  is  statutory. 
4:724. 

Assignment  of  statutory  right  to 
redeem. 
10:633. 

Mortgagor's  right  to  redeem,  fa- 
vored. 
6:790. 


Mortgagee    taking    legal    tltl 
Right  of  redemption. 
2:615. 


Rights  of  mortgagor  who  has  be- 
come insane. 
6:790. 

Effect  of  debt  being  barred   by 
statute   of   limitations. 
9:679. 
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Recovery   of   profits     made     by 
mortgagee. 
12:408. 

Contribution   by  Judgment   cred- 
itor redeeming  from  foreclosure. 
12:409. 

Effect   of    possession    of    certifi- 
cate of  redemption. 
12 : 409. 

Right  to  redeem  cannot  be  em- 
barrassed by  mortgagee  in  posses- 
sion making  improvements. 
1:597. 

Right  to  redeem  from  sale  un- 
der  power   given   by   agreement — 
Laches  not  imputed  until  repudia- 
tion of  agreement. 
1:613. 

E«fEect  of  redemption  by  second 
mortgagor  from  foreclosure  of  first 
mortgage. 
12:409. 

Right  exists  without  decree  con- 
taining order  that  in  default  of 
payment  the  premises  shall  be 
sold. 

1:597. 

Effect  of  redemption  by  one  tak- 
ing conveyance  of  equity  of  re- 
demption afterward  held  to  be 
void. 

6:790. 

Effect  of  Junior  mortgagee  per- 
mitting Judgment   creditor  having 
a  Junior  lien  to  redeem. 
6:788. 

Effect  of  redemption  by  one 
holding  a  Judgment  against  a  gran- 
tee of  a  part  of  mortgaged  prem- 
ises. 

9:679. 

Redemption  from  foreclosure  of 
purchase  money  mortgage  by  hold- 
er of  Judgment  lien — Effect  of 
agreement  between  mortgagor  and 
mortgagee  giving  another  mort- 
gage priority. 
6:790. 

Statutes  construed. 
6:790;    7:700;    9:680;    10:634. 


b.    Who  may  redeem. 

One  holding  a  substantial  inter- 
est in  land. 
11:627. 

One   having   an   interest   in   the 
premises. 
3:649. 

Rights  of  Junior  mortgagee. 
3:649;    5:761;      6:790;      8:714; 
10:633;    11:527. 

Assignee  of  a  Junior  mortgagee. 
1:597. 

Holder  of   claim   against   estate 
of  deceased   mortgagor. 
5:761. 

Stranger  to  the  title  of  mortga- 
gor. 

8:714. 

Legatee  having  Interest  in  pro- 
ceeds of  sale. 
9:679. 

Purchaser  of  mortgagor's  equity 
of  redemption  through  tax  sales. 
7:700. 

Heirs  of  grantor  in  deed  of  trust 
3:649. 

Heirs  of  mortgagor. 
8:712. 

Wife  or  widow  of  mortgagor. 
1:597;   3:649;    6:790;    12:406. 

Right   of   grantee   of   mortgagor 
during  period  of  redemption. 
11:422. 

Purchaser  from  mortgagor. 
12:406. 

Judgment  creditor  of  mortgagor. 
12:406. 

Rights  of  creditors. 
11:527. 

Redemption   by  grantee   of  dev- 
isee. 

11:527. 

Redemption   by   tenant    in    com- 
mon not  a  party  to  the  foreclosure. 
11:527. 
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Redemption  in  case  of  foreclos- 
ure involving  several  lots. 
11:628. 

Implied  authority  of  relative  to 
make  redemption  for  absent  person 
having  the  right  to  redeem. 
2:616. 

Mortgagee  with  power  of  sale  of 
taking  possession  after   failure   of 
purchaser  to  complete  sale — ^Right 
of  mortgagor's  heir  to  redeem. 
8:714. 

Ck)nveyance  of    land   to    secure 
debt — Grantor  has  statutory   right 
of  mortgagor  to  redeem. 
8:714. 

Mortgagor  who    has    executed  a 
deed,  absolute  in  form  but  in  fact 
a  deed  of  trust. 
9:679. 

Right  to   redeem   can   not  arise 
solely    on    account  of   instrument 
securing  usurious  debt. 
8:649. 

Right   of   heir   of   mortgagor  to 
redeem   from    foreclosure    against 
the  executor  of  a  revoked  will  of 
the  deceased  mortgagor. 
3:664. 

Redemption  by  grantor  in  trust 
deed   when   property   is  purchased 
by  the  beneficiary  or  for  him. 
6:793. 

Foreclosure  of  mortgage  by  one 
to   whom   it  has  been   pledged  as 
collateral— Right  of  mortgagee    to 
redeem. 
8:649. 

■ 

Owner  of  right  of  way  over  prem- 
ises— Senior  as  to  one  of  two  mort- 
gagee foreclosed. 
4:724. 


c.  Time  for:    Extension. 

Within  what  time  action  to  re- 
deem may  be  brought. 
3:662. 

Extension  of  time. 
12:408 


When    redemption   may   be   per- 
mitted after  time  allowed. 
9:679. 

Statute  of  limitations  and  laches. 
12:408,  410. 

d.  Procedure  to  efTect. 


1.    In  general. 

Accounting  on  a  bill  to  redeem. 
7:700;  10:633. 

Adjustment   of   rents. 
12:409,   411. 

Adjustment    of    taxes    upon   re- 
demption. 
11:528. 

Requisites  of  a  redemption. 
11:528. 

Rights   of   mortgagee  as   to   im- 
provements. 

10:633;   12:411. 

Action  to  redeem  from  foreclos- 
ure— Death  of  a  defendant  pending 
api>eal. 
11:528. 

When  time  begrins  to  run  against 
action   to  redeem  from  mortgagee 
in  possession. 
6:765. 

Effect  of  failure  to  comply  with 
terms  of  decree  as  to  redemption. 
3:649. 

Right  of  redemptioner  to  Impose 
condition    that   mortgagee    release 
all  further  claim  on  the  property. 
7:701. 

Redemption  by  setting  up  inde- 
pendent personal  demands  against 
the  mortgagee. 
3:652. 

Action  to  redeem  not  maintain- 
able before  time  of  performance  of 
the  condition. 
3:662. 

Effect  of  redemption  from  fore- 
closure sale  to  satisfy  a  part  of 
the  debt/ 
8:714. 
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Exchange  of  property  conveyed 
as  security  for  advances — Condi- 
tion upon  which  original  grantor 
may  redeem  and  have  reconveyance 
of  property  received  In  exchange. 
7:700. 

Procedure  where  there  is  a  dis- 
pute   between    subseciuent    incum- 
brancers. 
7:700. 

When  complainant  can  not  com- 
plain of  ruling  of  court  on  counter 
claim. 
3 :  652. 

Statutory  provisions  construed. 
9:680;  10:684;  11:530. 


2.    Parties:  Tender  and  pctyments. 


Parties  to  action  to  redeem. 
7:700;   8:714. 

Redemption    from    mortgage    by 
wife — Husband  as  a  party. 
4:726. 

Husband   of   mortgagee  purchas- 
ing at  her  own  sale — ^Not  a  neces- 
sary party. 
9:683. 

Tender  required. 

3:652;  6:792;  10:634. 

Equitable  action  by  mortgagor  to 
redeem — Allegations  as  to  tender. 
6:792. 

Liability  for  interest  after  mak- 
ing tender. 
11:409. 

Tender   where  mortgage  secures 
usurious  loan. 
9:683. 

Tender  to  wife  of  life  tenant  of 
mortgaged  real  estate. 
9:683. 

Alabama  statute  construed — Ten- 
der of  "lawful  charges." 
9:680. 


Payments  required  of  mortgagor 
making  redemption. 
8:714;   12:408. 

Payments   required    of  one    not 
made  a  party  to  the  foreclosure. 
8:714. 

Payment  required  of   subsequent 
mortgagee. 
9 :  679. 

Application     of     rule     requiring 
payment  of  the  whole  of  the  mort- 
gaged indebtedness. 
2:617. 

Payment    of    money    improperly 
exacted. 
12:408. 

Necessity  of  paying  money  into 
court.  ' 

12:379. 

Re-payment  of  taxes. 
6:792;   12:411. 

Payment  of  expenses  of  foreclos- 
ure by  advertisement. 
6:792. 


XiV.     BUILDING  AND  LOAN   AS- 
SOCIATION MORTGAGES. 

a.  In  general. 

Constitutionality   of  statute  per^ 
mitting  operation  of  building  and 
loan  associations. 
5:608. 

Constitutionality  of   statute   giv- 
ing building  and  loan  association 
mortgages  priority  over  other  liens. 
10:513. 

Constitutionality  of  statute  regu- 
lating negotiability  of  bonds,  notes 
and  mortgages  belonging  to  any  as- 
sociation. 
10:513. 

Application  of  the  law  of  usury 
to  building  and  loan  association 
transactions — General  principles 
and  statutory  provisions. 

4:547;  5:608;  6:653;  7:585; 
8:585;  9:563;  10:515;  11:443; 
12:417. 
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What  law  governs  construction. 
12:360. 

Transfer  of  loan  from  one  asso- 
ciation to  another. 
12:415. 

Right   to  foreclose  for    non-pay- 
ment of  fines. 
6:654. 

Right  to  recover  fines  after  filing 
hill  of  foreclosure. 
8:583. 

Making  of  loans  hy  hidding. 
5:608;    7:586;    9:563;    10:513; 
11:441;  12:415. 

Tender  sufficient  to  prevent  fore- 
closure. 
10:513. 

Sufficiency  of  tender  to  secretary 
and  treasurer  of  association. 
6:652. 

Enjoining  sale  to  determine  exact 
amount  of  small  halance  due. 
7:587. 


Advances  to  mortgagor  hy  asso- 
ciation— ^When     not     treated     as 
loans." 
6:652. 


tt 


Foreclosure   of   mortgage — ^When 
mortgagor  is  entitled  to  return  of 
stock. 
4:541. 

Association  not  hound  to  elect  to 
foreclose  as  soon  as  default  occurs. 
5:608. 

Foreclosure     hy     trustee    under 
power  contained  in  the  mortgage — 
Duty  to  pay  over  all  proceeds  to  re- 
ceiver of  association. 
6:652. 

Power   of   receiver    to    exercise 
power  of  sale  In  a  mortgage. 
5:608. 

Insolvency  and  dissolution  of  as- 
sociation—Rights of  parties. 

6:655.  656;  7:587;  8:587; 
9:565;  10:517;  11:444; 
12:418. 

Complaint   to  foreclose    can   not 
he  sustained  where  association  has 


received  as  interest  and    dues  an 
amount  equal  to  the  mortgage  debt. 
6:652. 

Action   to   foreclose    mortgage — 
Admlssihillty   In    evidence   of   cer- 
tificate of  stock  issued  to  the  hor- 
rower. 
5:608. 

Right  of  member  of    association 
to   have    cancellation   of   mortgage 
recorded    for    a    loan    which    was 
never  perfected. 
5:608. 

Construction  of  New  York  stat- 
utes    empowering     association     to 
take  second  mortgages. 
8:583. 

Association    bound    by    contract 
fixing  maximum  number  of  month- 
ly payments  required  of  borrower. 
8:583;  9:561. 

Power  of  association  to  sell  and 
assign  bond  and  deed  of  trust  of 
the  share  holder. 
9:561. 

Fraud  of  agent  of  association  in 
inducing  borrower  to  take  loan. 
9:561. 

Right  of  association  to   recover 
interest  and  monthly  premium. 
10:513. 

Recovery      of 
against  stock. 
4:543. 


assessment     due 


Subsequent  change  in  associa- 
tion's method  of  making  loans  and 
conducting  its  business,  not  a  de- 
fense. 

10:513. 

Failure  to  receive  any  benefit, 
not  a  defense  to  a  foreclosure  of  a 
building  and  loan  association  mort- 
gage. 

11:441. 

Construction  of  stipulation  In 
mortgage  by  borrowing  member 
for  the  payment  of  such  "assess- 
ments" as  might  be  levied  on  him 
as  a  member. 
4:525. 


MORTGAGES— MUNICIPAL,  CORPORATIONS,  I. 


519 


Borrowing  stockholder  can  not 
defend  on  ground  tbat  contract 
was  ultra  vires  or  assert  mis- 
management of  the  affalra  of  the 
association. 
10:513. 

In   determining  liability  of  bor- 
rower his  note,  mortgage  and  con- 
tract   of    membership    should     be 
construed  together. 
7:587. 

Personal  liability  of  one  taking 
title  and  executing  necessary  in- 
struments to  perfect  loan  £s  a  sub- 
stitute for  an  unsatisfactory  appli- 
cant. 

6:652. 

Effect  of  association   permitting 
borrower  to  withdraw  his  shares  of 
stock  and  substitute  a  like  number 
in  a  later  series. 
6:652. 

Building    and    loan    association 
mortgage  is  valid  as  against  sub- 
sequent incumbrancers,  as  to  pre- 
mium included  in  the  mortgage. 
5:608. 

Statutory  provisions. 
11:441. 


b.     Foreign  associations 

Mortgages  taken  by  foreign 
building  and  loan  associations — ^Va- 
lidity and  enforcement. 

5:609;     7:584;     8:584;     9:562; 
10:514. 

Law  of  place  governing  rate  of 
interest  on  mortgage  taken  by  for- 
eign association. 

9:562;   10:514;   11:448. 


c.  Accounting  with   mortgagor.' 

Determining   amount    due    upon 
foreclosure — Application     of     pay- 
ments and  method  of  computation. 
5:610;     6:656;     7:687;     8:586, 
.    587;      9:564,     565;      10:516; 
11:442;  12:416. 


Right  of  mortgagor  to  return  of 
stock,  upon  foreclosure. 
4:541. 

Right  of  grantee  of  mortgaged 
premises  assuming  the  debt  to  have 
stock  payment  credited  to  the  loan. 

7:587. 

Right  of  defaulting  borrower  to 
benefit  of  earnings  of  the  associa- 
tion. 

7:587. 


MORTMAIN  STATUTES. 

See  Charitable  Uses,  I,  d. 


MUNICIPAL  CORPORA- 
TIONS. 


I. 

In  general. 

II. 

POWEB    TO    PURCHASE    AND    HOLD 

REAL    ESTATE. 

IIL 

Sale  and  convetancb  op  real 

ESTATE. 

IV. 

Leases  and  contracts. 

Assessments     for     impn>vement& 
See  Highways  and  Streets,  V,  e. 
Surface  water.     See  Waters,  V. 


I.     IN   GENERAL. 

Title    to    public    property    upcli^ 
division  t)f  municipality. 
7:88. 


Constitutionality       of 
creating  "park  system." 
5:229. 


statute 


Power  over  parks,    streets,    and 
public  grounds. 
4:92. 

Power    as    to    construction    and 
sale  of  water  works. 
4:93;    12:419. 

Liability   of   city   for  failure   to 
enforce  ordinances. 
5:89. 
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Liability  of  city  for  cost  of  street^ 
improvement   in    front    of    exempt* 
property. 
5:89. 

Legislative   power    to    authorize 
cities  to  divert  public  property  to 
the  use  of  railroads. 
5:91. 

Power  of  Legislature  to  extend 
the  boundaries  of  a  municipal  cor- 
poration. 
4:95. 

Power   of     municipality     to   fix 
maximum  telephone  rates. 
11:63. 

Ordinance  regulating  construc- 
tion of  building  within  fire  limits — 
Application  to  addition  to  build- 
ing. 

11:68. 

Foreclosure  of  a  mortgage  by  a 
municipal  corporation  taken  by  it 
to  secure  an  illegal  loan  of  funds. 
9:87. 

Construction  of  statutes. 
12:419. 

il.     POWER  TO  PURCHASE  AND 
HOLD    REAL    ESTATE. 

Unless    restrained    by    statute   a 
municipal    corporation     may     pur- 
chase and  hold  such  real  estate  as 
is  necessary  for  its  purposes. 
6:184. 

Power   of   municipality  to  incur 
debt  by  purchase  of  lands,  in  ex- 
cess of  statutory  limit.     * 
9:88. 

Powers    and    liabilities    concern- 
ing real  estate. 
3:112. 

Can  not  purchase  merely  as  an 
investment. 
7:86. 

City  can  not  own  and  operate  a 
rock  quarry. 
8:90. 

Power    of   municipality    to    take 
land  by  devise. 
5:84;   7:86. 


Municipality  can  not  engage  in 
the  business  of  dealing  in  real  es- 
tate. 

3:112. 

Power  to  acquire  land  as  a  do- 
nation to  induce  the  location  of  a 
manufacturing  plant. 
7:86. 

Power  of  municipality  to  acquire 
land  in  another  municipality. 
6:134. 

Power  of  municipality  to  acquire 
lands  outside  of  its  limits. 
9:88;   11:63. 

Power  of  city  to  purchase  land 
and  erect  thereon  a  city  hall. 
10:67. 

Purchase  of  land  for  erection  of 
public    buildings — Power    to    pur- 
chase additional  land. 
8:90. 

Municipal    corporation    can    not 
take  a  dedication  of  land  for  relig- 
ious purposes. 
7:86. 

Can  not  hold  property  for  purely 
private     trust,     unless     expressly 
authorized. 
2:81. 

Purchase  of  land  for  the  use  of 
a  railroad,  ultra  vires. 
1:488. 

Statute  requiring  publication  of 
notice  of  intention  to  purchase  real 
estate,  mandatory. 
2:81. 

Idaho    statute    construed — Power 
of   County   Commissioners   to   pur- 
chase land  without  submission   to 
the  voters. 
6:134. 

Statute  regulating  the  purchase 
of  land  stated  and  construed. 
4:94;  7:86;  11:63. 

Ml.     SALE      AND      CONVEYANCE 
OF  REAL  ESTATE. 

City  may  sell  its  property. 
2:79. 

Power   to   sell    property   devoted 
to  public  use. 
7:87. 
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Power  to  sell  lands  held  intrust. 
8:91. 

Sale  by  municipality  of  land  to 
which  it  has  no  title— Liability. 
6:135. 

Power  of  municipality  to  dispose 
of  property  before  it  is  dedicated 
to  public  use. 
3:112. 

Sale  of  public   grounds — Statute 
requiring  submission  of  question  to 
voters  is  mandatory. 
4:94. 

Convejrance  by  county  void  un- 
less made  under  legislative  author- 
ity. 

6:134. 

When  a   municipality   may   con- 
vey  with  covenant  of  warranty. 
6:135;    11:65,   100. 


Collateral    attack 
ance. 
7:87. 


upon    convey- 


Power  of  municipality  to  convey 
land   to   an    industrial    exposition 
company  without  consideration. 
10:68. 

Under  Iowa  statute  a  city  can  not 
convey  real  estate  in  consideration 
of  location  of  county-seat. 
1:487a. 

Power  of  county  taking  convey- 
ance for  court-house  site  to  stipu- 
late for  the  perpetual  maintenance 
of  the  court-house  thereon. 
8:91. 

Conveyance  of  land  to  a  munici- 
pality  under   a   statute — Effect   of 
statute   being    afterward    declared 
unconstitutional. 
8:90. 

Conveyance  by  pauper  to  county 
in    consideration    of    life    support, 
held  valid. 
2:79. 

Conve3rance  on  behalf  of  a  mu- 
nicipality can   not  exceed   the  au- 
thority given  for  it. 
8:91. 


Conveyance  regular  on  its  face, 
prima  facie  evidence  of  compliance 
with  the  law. 
2:81. 

Validity  of  mortgage  taken  by  a 
city  to  secure  an  unauthorized  loan. 
4:88. 

Power  to  sell   lands   devoted   to 
public   purposes   does   not   involve 
power  to  mortgage. 
5:86. 

IV.     LEASES    AND    CONTRACTS. 

Leasing   of  public  property  and 
public  rights. 
5:90;   8:91. 

Power  to  lease    public    property 
for  private  purposes. 
5:454. 

Power  of  Mayor  of  a  city  to  lease 
offices  for  its  officers. 
8:91. 

Power    to    lease    or    transfer    a 
water- works  system. 
7:87. 

Liability  of  municipality  on  lease 
of  rooms  for  one  of  its  officers.    . 
7:87. 

Particular  contracts. 
10:67;  12:419. 


NATIONAL  BANKS. 


Leases  by. 
5:87;   7:85. 

Taking  mortgages  and  acquiring 
liens. 

6:133;  7:85»  521;  8:532. 

Taxation  of  real  estate  of. 
7:786. 


NATURAL  GAS. 

See  Mines  and  Minerals,  II,  d. 


NAVIGABLE  WATERS. 

See  Waters,  III 
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NEGLIGENCE. 

See  Dangerous  and  Defective  Prem- 
ises. 


NOTICE. 


I.      In    GENEBAL. 

II.    Knowledge  of  facts  sufficient 

TO   CAUSE   INQUIRY. 

a.  General    rule   and   what   facts 

are  sufficient. 

b.  Knowledge  of  agent  or  attor- 

ney. 


Notice    of    sales.      See    Execution 

Sales,  IV,  c;    see  Judicial  Sales, 

II. 
Records  as  notice.    See  Recording 

Instruments,  VI. 
Service  by   publication.     See  Real 

Actions,  II. 
Unrecorded     deeds.      See     Records 

and  Recording,  VII. 
Notice  to  quit.     See  Landlord  and 

Tenant,  VI,  b. 


I.     rN   GENERAL. 

"Actual"  notice  defined. 
8:589. 

If  record  shows  good  title,  pur- 
chaser not  bound  to  look  beyond  it. 
1:473a. 

When     presumption    ,of     notice 
arises  it  is  conclusive. 
1:577. 

Notice  to  one  tenant  in  common, 
not  notice  to  all. 
1:622. 

Persons   taking   a   Joint   convey- 
ance or  mortgage — When  notice  to 
one  is  notice  to  all. 
4:564;    10:518. 

Notice  to  a  purchaser  of  a  dedi- 
cation to  the  public  ie  charged  in 
the  same  manner  as  notice  of  title 
by  adverse  possession. 
2:44. 


Persons  dealing  with  corporation, 
charged  with  notice  of  its  charter 
powers. 
.2:82. 

Decree  partitioning  property  be- 
tween heirs,  constructive  notice  of 
their  several  claims. 
2:491. 

Purchaser   of   land    with   knowl- 
edge of  a  previously  granted  ease- 
ment, takes  subject  to  it. 
1:512. 


ri.     KNOWLEDGE       OF       FACTS 
SUFFICIENT    TO    CAUSE    IN- 
QUIRY. 

a.  General  rule  and  what  facts  are 
sufficient. 

Knowledge  sufficient  to  put  a 
prudent  man  upon  inquiry  will  be 
treated  as  notice. 

1:574;  2:491-493;  3:546;  4:49, 
563;    5:613;    7:589;   10:519. 

Particular  cases  illustrating 
what  knowledge  of  facts  is  suffi- 
cient to  put  one  upon  inquiry. 

2:491.  493;  3:546;  4:49,  563; 
5:613;  6:94;  7:589;  8:590; 
9:567;   10:519;   11:445. 

Vague     rumors,     hearsay     state- 
ments and  indefinite  suspicions. 
1:574;   3:546. 

Quitclaim  deed. 
1:574. 

Dishonored  note — ^To  a  purchaser 
of  a  mortgage. 
1:574. 

Existing  grade  or  switch  of  a 
railroad. 

3:546;   7:589. 

Record   notice  of  an   unsatisfied 
Judgment. 
3:546. 

Dispute  as  to  the  title  to  land. 
3:546. 

Mutilation  of  public  records. 
3:546. 
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Taking  acknowledgment  of  a 
deed. 

6:613. 

Structures  erected  upon  land  by 
a  licensee. 
6:658. 

Matters  appearing  upon  the  face 
of  title  papers. 
6:658. 

Existence  of  public  highway  or 
roadway  over  land. 
9:567. 

Knowledge  that  land  is  not  paid 
for — ^Notice  of  vendor's  Hen. 
3:546. 

Recital   in   deed   of  existence  of 
mortgage,  though  It  defectively  de- 
scribes the  land. 
2:493. 

Wife  taking  conveyance  from  her 
husband  charged  with  notice  of  his 
fraud  in  procuring  title. 
10:39. 

The  existence  of  a  Judgment  and 
the  issuance  and  levy  of  an'  execu- 
tion thereunder  In  favor  of  the 
creditors  of  a  person  who  does  not 
appear  of  record  to  have  ever  held 
the  title  is  not  notice  of  their 
rights. 
5:50. 

Transfer  to  husband,  for  a  nom- 
inal consideration,  of  property  held 
by  entireties  and  subsequent  mort- 
gage thereto  by  him — Effect  of  no- 
tice of  to  put  mortgagee  upon  In- 
quiry. 

11:447. 

b.  Knowledge  of  agent  or  attorney. 

Notice  to  an  agent  or  attorney, 
is  notice  to  his  principal. 
1:577;  11:448. 

Charging  corporation  with 
knowledge  of  its  directors  or  offi- 
cers. 

5:613;  7:590;  10:520;  11:448. 

Agent  acting  in  his  own  Interest 
— Principal  not  chargeable  with  his 
knowledge. 
4:564. 


Wife  taking  conveyance  through 
agency  of  her  husband. 
4:564;   8:591. 

Mortgagee  not    chargeable    with 
notice  to  agent  of  mortgagor  who 
examines  an  abstract  of  title  and 
reports  thereon. 
6:658. 

Facts  known  to  the  agent,  which 
he  has  no  legal  right  to  disclose  to 
hie  principal  or  which  form  part  of 
the  scheme  on  his  part  to  defraud 
the  principal. 
7:590. 

Charging  lender  of  money  with 
notice  of  knowledge  of   Investment 
company  making  loans  for  her. 
8:591. 

A  grantee  who  conveys  to  an- 
other by  erasing  his  name  from  his 
deed'  and  inserting  the  name  of  the 
other  person,  does  not  thereby  be- 
come the  latter's  agent  so  as  to 
charge  him  with  notice. 
7:50. 

Charging  one  with  his  attorney's 
knowledge    of    facts — ^Employment 
necessary. 
3 :  546. 

Knowledge  of  an  attorney  ac- 
quired under  his  employment  by 
another. 

1:574;   5:613;  8:591. 

Attorney  employed  by   Insolvent 
debtor — When     his     creditors     are 
chargeable  with   notice  of  the  at- 
torney's knowledge. 
4:564. 

Knowledge  acquired  by  an  attor- 
ney several  years  previous — Neces- 
sity of  showing  that  facts  were  in 
his  mind  when  acting  for  his 
client. 
9:668. 

Particular  cases  Illustrating 
what  knowledge  of  an  agent  or  at- 
torney will  be  imputed  to  his  prin- 
cipal. 

9:668;   10:620;  11:448. 
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NUISANCES. 


I.    Legislative  and  MUiaciPAL  oon- 

TBOL. 
II.      ACQUIBmG    BIGHT    TO    MAINTAIN 
BY    PBESGBIPTION. 

III.  What  oonstituteb. 

a.  In  general. 

b.  Things  affecting  street  or  high- 

way. 

c.  Particular  things. 

IV.  Remedies  and  pbocedube. 

a.  In  general. 

b.  Who  may  abate  nuisance. 

c.  Who  liable. 

d.  Injunction. 

e.  Action  for  damages. 

1.  In  general. 

2.  Measure  of  damages. 

3.  Defenses. 


I.     LEQrSLATIVE    AND    MUNICI- 
PAL  CONTROL. 

Power  to  declare  what  constitutes 
a  nuisance. 

4:568;     5:618;     6:664;     7:695; 
8:600;  9:579;  10:535. 

Power  to  legalize  what  otherwise 
would  be  a  nuisance. 

4:568;    5:618;    7:595;    8:600. 

Power  of   state   to   regulate  the 
conduct  of  business. 
3:557. 

Power  of  city  to  forbid  the  erec- 
tion of  gas  works. 
11:458. 

Validity   of   ordinance    declaring 
all  buildings  used  for  the  storage 
of  cotton  seed  a  nuisance. 
12:436. 

Power  to  authorize  obstruction  of 
street. 

10:535. 

Investing  boards  of  health  with 
power  as  to  nuisances. 
5:618;  7:598. 

Power    to    abate   house    Infected 
with  smallpox. 
7:595. 


Power  to  summarily  abate  a 
nuisance  without  a  judicial  hear- 
ing. 

3:555;   8:600;   9:579. 

Power  of  municipality  to  destroy 
property  In  the  abatement  of  a  nui- 
sance. 
8:601. 

Legislative  and  municipal  power 
to  declare  smoke  a  nuisance. 

2:495;    6:664;    10:524;    11:453; 
12:433. 

Authority  given  a  city  to  estab- 
lish a  sewerage    system    does  not 
authorize  It  to  create  a  nuisance. 
10:535. 

Power  of  municipality  to  revoke 
a  license  granted  by  it  to  the  ex- 
tent operations  thereunder  have  be- 
come a  nuisance. 
10:580. 

Delegation  to  an  officer  of  a  mu- 
nicipality  of  power  to   arbitrarily 
determine  whether  a  building  dam- 
aged by  fire  ie  a  nuisance. 
11:458. 

Constitutionality  of  statute  au- 
thorizing municipality  to  improve 
property  so  as  to  prevent  it  from 
becoming  a  nuisance  and  assess 
costs  thereof  against  such  property. 
7:595. 

Construction    of   particular   ordi- 
nance prohibiting  erection  of  black- 
smith shop. 
11:458. 

Validity  of  particular  ordinances. 
6:664;  11:458;  12:436. 

• 

Construction  of  particular  stat- 
utes. 

9:679;   10:536;   11:458;   12:436. 

II.     ACQUIRING  RIGHT  TO  MAIN- 
TAIN   BY    PRESCRIPTION. 

The  right  to  maintain  a  private 
nuisance  may  be  acquired  by  pre- 
scription'. 
3:557. 

Essentials  to  establish   prescrip- 
tive right  to  maintain  a  nuisance. 
5:619;   7:597. 
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Acquisition  of  right  to  maJntain 
a  private  nuisance  by  prescription 
— Burden  of  proof. 
5:619. 

The  right  to  maintain  a  public 
nuisance  can  not  be  acquired  by 
prescription. 

3:557;   6:665;   9:583;   10:625. 

Maintaining  public  nuisance  for 
prescriptive  period — Acquisition  of 
rights  against  an  individual. 
9 :  583. 

Ml.     WHAT  CONSTITUTES. 

a.  In  general. 

Private  nuisance  defined. 
1:329,  330;  2:495. 

When   a  public  nuisance  causes 
special  injury  to  any  particular  per- 
son, it  then  becomes  a  private  nui- 
sance also. 
2:495,  497. 

Resultant     injury    necessary     to 
constitute   use  of  property  a  nui- 
sance. 
8:595. 

The  mere  fact  that  a  thing  is  un- 
sightly does  not  render  it  a  nui- 
sance. 

5:616;  9:572,  574. 

Nuisance  can  not  arise  from 
neglect  to  remove  that  which  exists 
or  arises  from  purely  natural 
causes. 

4:566;  7:592. 

Distinction   between   noises    and 
gases  resulting  in  personal  discom- 
fort and  those  injuriouely  affecting 
land  or  structures. 
3:551. 

Structures  erected  under  piunicl- 
pal  authority  or  license. 

3:551,  552;  11:450;  12:434. 

b.  Things  afTectlng  street  or  high- 
way. 

See  Highways,  IV. 

Accumulation  of  ice  on  street  by 
the  overflow  from  a  tank. 
12:430. 


Awnings. 
7:593. 

Casting     water     upon     sidewalk 
from  down-spouts  on  a  house. 
9:575. 

Erection    of    a    bulkhead    in    a 
street. 

12 :  480. 

Excavations  in  street. 
9:572;   11:449. 

Eixcavation  under  sidewalk. 
3:551. 

« 

Fence  or  building  in  an  unusea 
street. 
1 :  333. 

Frightening  objects  in  highway. 

8:597;    12:430. 

• 

Hitching    post,     stepping    stone, 
carriage  blocks,  and  rocks  for  posts 
along  edge  of  highway. 
9:571  note. 

House  encroaching   on   a  public 
street. 

.  7:593;   8:594;   12:430. 

Improvement    constructed    in    a 
street  by  a  municipality  under  leg- 
islative authority. 
7:593. 

Liability     for     maintaining     ob- 
struction in  highway  placed  there 
by  another. 
10:531. 

Natural  gas  pipe  line  upon  sur- 
face of  highway. 
8 :  596. 

Operations    In    violation    of   law 
by  a  street  railway  company. 
11:449. 

Permanent  obstruction  of  public 
street. 

12:430. 

Platform     built    upon    sidewalk 
alongside  of  store  room. 
9:573. 

Projection  of  bay  window  over  a 
street. 
9:574. 
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Railroad  company    leaTing    cars 
standing  upon  a  street  crossing. 
10:530. 

Railroad  track  laid  in  good  faith 
and    not   dangerous    to   health    or 
safety. 
1:332. 

Right  of  indlYidual  to  have  in- 
junction against  the  obstruction  of 
a  highway. 

8:596;   10:532. 

Stepping  stone  on  front  edge  of 
sidewalk — Liability     of     ^butting 
owner  for  injury  caused  thereby. 
9:570,  571. 

Structures  erected  in  a  public 
street  in  connection  with  a  street 
fair. 

il:44^;   12:430. 

Structures  on  street  for  storage 
of  tools,  used  In  building  a  subway. 
10:530. 

Unauthorized  construction  of 
railroad  In  street. 

1:332;   8:596;   12:430. 

What  obstruction  or  encroach- 
ment upon  a  public  street  will  con- 
stitute a  nuisance. 

5:616;   7:593;    10:530. 

Wire  stretched  across  a  highway 
for  a  dangerous  performance. 
12:430. 

c.  Particular  things. 

Bam  or  livery  stable. 

3:551;     7:592;     8:598;     9:572; 
10:528;   11:450. 

Base  ball  park,  and  Sunday  base 
ball. 

10:526. 

Blacksmith  shop. 
4:566;  9:576;  10:525;  11:450. 

Boat  repairing  shop. 
4:566. 

Brewery. 
9 : 572. 

Brick  kiln  or  brick  factory. 
3:551;  6:660. 


Building  erected  within  fire  lim- 
its of  a  city  out  of  forbidden  mate- 
rial. 

3:551;  12:434 

Cemetery  as  a  nuisance. 

2:56;   7:549;   8:599;   9:55,  579; 
12:434. 

Deposit  of  rubbish  on  a  city  lot. 
9:572. 

Destructive   vapors   and   noxious 
smells. 
1:333. 

Discharge  and  accumulations  of 
rains  or   Ice   from  a  tower  main- 
tained on  a  building. 
10:529. 

Discharge    of    refuse    or     waste 
from   a   factory. 
9:575. 

Discharge  of  smoke  and  soot. 
4:566;    6:664;  9:572;  10:522- 
524;   11:453;   12:433. 

Disorderly    resort. 
9:574;  11:450. 

Electric  light  plant. 
6:660. 

Emptying  acids  on  land. 
11:432. 

Erection  of  freight  houses  and 
switch  tracks  in  a  residential  dis- 
trict. 

11:450. 

Factory  rendering  dead  animals. 
8:595;   11:451. 

Fence  or  other  structure  erected 
for      malicious      purpose— General 
principles  and  statutes  construed. 
1:333;     5:616;     6:660;     8:604; 
11:451;    12:432. 

Garbage  furnace. 
8:595;  12:432. 

Hitching  racks  around  on  public 
square. 
10:525. 

Hospital  or  pest-house. 
7:592,  596;  11:450. 
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Improper    disposition    of    street 
cleanings  and  garbage. 
7:692. 

Keeping  of  chickens 
11:450. 

Leaning  of  a  building  over  on 
to  an  adjoining  lot. 
10:525. 

Machinery  harmless  when  at  rest 
and  dangerous  only  when  in  use. 
7:592. 

Machinery  of  street  car  company. 
6:660. 

Manufacturing  operations. 
2:495;   7:592;   11:450;   12:431. 

Market  place. 
4:566. 

Merry-go-round. 
4:666. 

Mortar  bed  in  a  street. 
8:595. 

Noises. 
3:551;      9:572;     10:525,     526; 
12:431,  482. 

Obstruction  of  light  and  air. 
6:660. 

Obstruction    of   navigation   of  a 
river. 

1:898. 

Obstruction  or  pollution  of  water. 
3:553;     5:616;     6:661;     8:695; 
9:572. 

Offensive  odors. 
3:551;     8:595;     9:572;    10:525; 
11:450,  451;  12:432. 

Oil  and  gas  wells 
8:595;   11:455. 

Overhanging  branches  of  trees. 
3:668. 

Pipe  line  for  transporting  oil. 
7:592. 

Pollution  of  alp. 
3:551. 


Pollution  of  cellar  or  well  on  a 
farm  by  negligent  construction  of 
a  ditch. 
9:572. 

Pond  created  by  the  erection  of 
a  mill  dam. 
10:525. 

Prisons  and  Jails. 
8:595. 

Privy. 
3:551;  9:572;  12:432. 

Saloon. 

10:525;  11:460. 

Sewers. 
6:660;    8:595;    9:575;    11:451; 
12:432. 

Stock   yards    or    pens   within   a 
town. 

8:595;  10:525. 

Street  car  bam. 
7:592. 

Structure    projecting    over    land 
of  another. 
11:452. 

Structures  so  erected  as  to  fall 
upon  an  adjoining  property. 
3:551. 

Refuse  from  a  gas  plant. 
1:333. 

Ringing  of  bells. 
10:520. 

Unauthorized   casting    of    water 
upon  lands. 
10:529. 

Use  of  land  In  a  city  by  a  rail- 
road for  terminal  purposes. 
8:595. 

Use  of  premises  for  immoral  Dur- 
poses. 

7:592;    11:450. 

Use  of  soft  coal  as   a   fuel   re- 
sulting in  damage  to  an  ice  pond. 
10:522,  524. 

Use  or  storage  of  explosives. 
1:330;    3:551;     4:566;     6:660; 
7:592;   8:596;  9:572;  10:527. 
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Variety  concert  hall. 
4:566. 


IV.     REMEDIES    AND    PROCE- 
DURE. 

« 

a.  In  general. 

Forcible  abatement  of  nuisance. 
11:456. 

.  Right    to    have    both    abatement 
and  damages. 
11:456. 

Power  of  municipality  to  abate  a 
public  nuisance. 
6:664. 

Remedies  for  obstruction  of  pub- 
lic way. 
2:497. 

Remedies  which  a  state  may  in- 
voke to  abate  a  public  nuisance. 
5:617. 

Building  erected  in    front    of  a 
public     park     above     the     limited 
height — Information  by  a  state,  the 
proper  remedy. 
8:602. 

Criminal  liability  of  municipality 
permitting  the    continuance    of   a 
nuisance. 
10:533. 

Sufficiency   of   indictment   under 
Iowa  Code  for  polluting  streamfl. 
2:497. 

Remedy     by     indictment — ^When 
equity  will  not  interfere. 
8:596. 

Disqualification  of  municipal  of- 
ficials to  abate  nuisance — ^Jurisdic- 
tion of  equity. 
9:582. 

Abatement   of   nuisance   and    re- 
covery of  damages  treated  as  one 
action. 
10:533. 

An   undenied    allegation    as    to 
value  of  plaintiff's  property  will  be 
taken  as  true. 
11:456. 


Remedy  for  encroachments  upon 
land  which  do  not  interfere  with 
occupancy. 
11:508. 

Parties. 
11:456. 

Massachusetts  statute  construed — 
Abatement  of  w^et  lands  as  a  nui- 
sance by  board  of  health. 
4:569. 

Minnesota     statute  construed — 

Service    of    notice    of  proceedings 
to  aba4:e  upon  "agent" 
9 :  582. 

Action  to  abate  nuisance — Neces- 
sity of  previous  notice  to  defend- 
ant  to   remove  or  abate  the  nui- 
sance. 
8:594. 

Action  to  abate — ^Power  of  court 
to  decree  things  to  be  done* by  de- 
fendant. 
2:49'' 

Compliance  by  manufacturing 
company  with  specified  directions 
in  decree  for  abating  a  nuisance — 
Effect  where  such  compliance 
proves  ijieftectual. 
9:boZ. 


Abatement  of   liquor  nuisance — 
Statutes  construed. 
9:582;    10:633. 

b.  Who  may  abate  nuisance. 

When    individual     may    suie   to 
abate  a  public  nuisance. 

1:332;     2:497;     3:555;     4:569; 
5:617;  9:582. 

One   seeking  to   abate   nuisance 
must  show  injury  therefrom. 
4:569. 

Right  of  traveller  in  highway  to 
abate  a  nuisance. 
5:6=17. 

Joinder    by   several    persons    l!n 
action  to  abate. 
9:582. 
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Purchaser  of  land  having  knowl- 
edge of  a  nuisance  thereon  may  sue 
to  abate  same. 
9:582. 

Right    of    tenant    renewing    his 
lease  to  recover  for  nuisance  creat- 
ed by  another  during  his  term. 
10:536. 


c.  Who  liable. 

Municipal  corporation. 
1:333;  11:458. 

Persons  maintaining  a  public 
nuisance  Jointly  and  severally  li- 
able for  consequences. 

1:498. 

Liability     for     maintaining     ob- 
struction In  highway  placed  there 
by  another. 
10:531. 

Liability    for    nuisance    created* 
by  an  independent  contractor. 
7:600. 

Liability   of   city   for   failure  to 
enforce  regulations  as  to  nuisances. 
6:664. 

Liability  of  owner  for  nuisance 
maintained  by  his  licensee. 
9:578. 

HuAand    repairing  property    as 
agent    of    his    wife — Liability    for 
nuisance. 
9 :  572. 

Indiana  statute  construed — Crim- 
inal  liability   of  corporation. 
7:598. 

Liability  of  city  for  pollution  of 
stream  occasioned  by  its  unauthor- 
ized operation  of  a  rock  quarry. 
8:602. 

Personal  liability  of  offlcerB  of 
municipality  maintaining  a  nui- 
sance. 

12:436. 

Liability    of    lessor    for    use    of 
proi>erty  by  lessee  so  as  to  consti- 
tute a  nuisance. 
7:592. 


Liability  of  landlord  for  nuisance 
on  leased  premises. 
1:278;  12:306. 

Liability  of  landlord  for  nuisance 
created  by  tenant. 

3:554;   5:616;   9:577;    10:536. 

Liability    of    grantee    or    lessee 
continuing  a  nuisance. 

3:555,  557;  4:569;  5:617; 
6:662;  7:600;  8:594;  9:577; 
11:456. 

When  grantor  of  premises  liable 
for  continuance  of  nuisance. 
6:662. 

Liability  of  receiver  for  contin- 
uing a  nuisance. 
9 :  646. 


d.  Injunction. 

Right   of   state   to   have   injuno-' 
tion  against  criminal  nuisance. 
9:581;  10:533. 

Right   of   state   to   have   Injunc- 
tion   against     foreign     corporation 
dischargring  odors  from  across  the 
state  line. 
12:434. 

When  an  Individual  may  have  in- 
junction against  a  public  nuisance. 
3:611;  7:598;  11:455. 

As  to  when  injunction  will  lie 
against  a  nuisance. 

3:611;    6:663;     7:598;     8:602; 
10:532;   11:455*;    12:434. 

A   tenant   for   years  or  for  life 
may  enjoin  a  nuisance. 
5:617;    7:598. 

Who  may  have  injunction  against 
maintenance  of  a  house  of  ill  fame. 
8:602;   12:434. 

Right  of  individual  to  have  in- 
junction against  the  obstruction  of 
a  highway. 

8:596;  10:532. 

Right   of   tenant   to   enjoin   nui- 
sance by  his  neighbor. 
3:611. 
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Effect  of  recovery  of  damage  for 
permanent  nuisance  upon  right  to 
injunction. 
3:665. 

Injunction  against  municipal  pro- 
ceedings to  abate  a  nuisance. 
6:668;  10:532. 

Injunction    against     erection     of 
frame  building  on  adjoining  lot  In 
violation  of  a  building  ordinance. 
11:457. 

No  injunction  against  a  business 
not  per  se  a  nuisance  until  It  Is 
operated  as  such. 
6:660. 

Injunction  against  city  renewing 
Its  use  of  land  for  quarantine  pur- 
poses after  having  once  abandoned 
such  use. 
7:597. 

Injunction     against     nuisance — 
Necessity   of  the   fact  of  the  nui- 
sance being  first  established  by  a 
suit  at  law. 
e:663. 

Joinder  of  persons  in  bill  to  en- 
join a  nuisance. 
11:456. 

"  Power  of  court  granting  Injunc- 
tion to  award  damages. 
3:555. 

Loss   of   right   to   injunction  by 
acquiescence  or  laches. 
9:639;   11:465;   12:434. 

e.  Action   for   damages. 

1.    In  general. 

When  action  for  damages  accrues. 
8:602. 

Sufficiency  of  complaint. 
7:598;    11:456. 

Amendment  of  complaint 
11:456^. 

Right  of  individuals  to  sue  for 
damages  from  public  nuisance. 
3:555;   6:663;   8:602;   11:456. 

Action  of  county  for  obstruction 
of  highway  established  by  use. 
12:430. 


Action  for  injury  by  obstruction 
in  sidewalk  In  violation  of  munici- 
pal  ordinance — Ordinance    as    the 
basis  of  the  action. 
11:456. 

Nuisance  causing  sickness — 
Right  of  one  to  recover  damages 
who  has  no  Interest  in  the  prop- 
erty adjoining  the  premises  where 
the  nuisance  is. 
11:456. 

Extent    of    liability    of    several 
parties  polluting  a  stream. 
11:457. 

Evidence  admissible. 
7:598;    8:602;    10:533;    11:457. 

2.    Measure  of  damages. 

Measure  of  damages  for  nuisance. 
10:536;   11:457. 

Measure  of  damages  for  injuries 
resulting  from  noisome  gases  and 
offensive  odors. 
10:534. 

Measure  of  damages  for  obstruc- 
tion of  an  alley. 
6:663. 

Nuisance  affecting  homestead — ^^ 
Recovery  for  Inconvenience  and 
discomfort. 

1:333.  • 

Recovery    of    damages    accruing 
since  commencement  of  action. 
2:496;  6:663. 

Right  of   purchaser   of  property 
to   recover   damages  accruing  pre- 
vious to  his  purchase. 
8:602. 

Action    by    husband     for     wife's 
sickness  resulting  from  a  nuisance 
— Measure  of  damages. 
8:602. 

Measure  of  damages  for  the  crea- 
tion of  a  nuisance  by  the  storage 
of  petroleum  on  one's  land. 
4:567. 

Measure  of  damages  for  a  contin- 
uing nuisance. 
11:457. 
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Measure  of  damages  for  discharge 
of  a  sewer. 
11:457. 

Electric  light   plant  constructed 
by  one  company  and  sold  to  and 
operated  by  another — Liability  for 
past  and  future  damages. 
6:663. 

Damages    for     personal    discom- 
fort and   depreciation  in  Talue  of 
property  recoverable  in  one  action. 
10:534. 

When  nuisance  will  be  regarded 
as  permanent  so  as  to  authorize  the 
recovery  of  all  damages  in  one  ac- 
tion, and  when  successive  actions 
will  be  allowed. 

3:556;     4:570;     7:599;     &:608; 
11:466,  457. 

Recovery  of  depreciation  in 
rental  value  on  account  of  nui- 
sance. 

12:435. 

Right   of   party   abating  private 
nuisance    to     recover    exi>ense   of 
abating  the  nuisance. 
12:435. 

Former  Judgment  tor  damages^- 
Consideration  given  to. 
1:333. 


3.    Defenses, 

Estoppel  against  plaintiff  to  com- 
plain of  nuisance  as  a  bar  to  his 
action. 

4:567;   5:617. 

Purchase      of      property      with 
knowledge  of  nuisance — Not  a  de- 
fense. 
1:331. 

Long     continuance    or    acquies- 
cence— Not  a  defense. 
1:333. 

Necessity  of  special  plea. 
11:456. 

Necessity  of  railroad  water  tank 
as  a  defense. 
12:435. 


Justification  of  nuisance  by  leg- 
islative or  municipal  act 
7:598. 

Action  for  maintaining  accumula- 
tion of  stagnant  water — Failure  of 
municipality  to  provide  drainage, 
not  a  defense. 

.  11:458. 


OCCUPYING   CLAIMANTS. 

See  Improvements,  II,  g. 


OIL. 

See  Mines  and  Minerals,  II,  d. 


OPTION    CONTRACTS. 

See  Vendor  and  Vendee,  I,  d. 


OUSTER. 


See  Landlord  and  Tenant  VII;  Ten- 
ants in  Common,  II,  b. 


OYSTERS. 

See  Waters,   IV,   e. 


PARKS. 


See    Public    Grounds,    Parks    and 
Squares. 


PAROL  SALE  OR  GIFT  OF 

LAND. 

See  Statute  of  Frauds. 
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PARTITION. 

I.  Agbeemeitts  congebnino. 

II.  Right  to  pabtttiow. 

a.  In  general. 

b.  As  to  who  may  have  partition. 

c.  Lands  or  interests  subject  to. 

III.  Pbocedube. 

a.  In  general. 

b.  Petition  or  complaint. 

c.  Parties. 

d.  Defenses. 

e.  Owelty. 

f.  Improvements  and  taxes. 

g.  Attorney's  fees  and  costs, 
h.  Decree. 

1.  E£Fect  on  title, 
j.  Sale  for  division. 

1.  In  general. 

2.  Proof  of  indivisibility. 

3.  Title,    rights   and    liabilities 

of  purchaser. 


Partition  fences.     See  Fences,  n. 


I.     AGREEMENTS  CONCERN- 
ING. 

Validity    of    paro}    partition    of 
land. 

1:335,  581;  3:560;  4:577; 
6:666;  7:601;  8:605;  9:584; 
10:537;    11:459;    12:444. 

Acquiescence  in  partition  decree 
having  no  binding  force  or  valid- 
ity— Held  good  as  a  parol  partition. 
7:601. 

Partition    by    mutual    releases — 
Construction. 
7:601. 

Partition   by   one   having   power 
by  appointment  to  divide  and  dis- 
tribute real  estate. 
12:444. 

Specific    performance    of    agree 
ment  to  partition  land. 
11:459. 

Secret  agreement  of  partition — 
Effect    upon    third    person    taking 
mortgage  from  a  cotenant. 
8:605. 


Agreements  in  restraint  of  par- 
tition. 
3 :  558. 

Waiver   by    agreement    of   right 
to  have  partition. 
6:666. 


Partition  by  guardians. 
9:584. 

Validity   of   decree    of    partition 
based   upon    an   agreement   by   an 
infant's  guardian  without  an  order 
or  sanction  of  court. 
12:452. 

A  conveyance  to  effect  a  parti- 
tion must  be  binding  upon  all  the 
parties. 
5 : 631. 

Deed  of  partition — ^Necessity  of 
husband  or  wife  of  cotenant  join- 
ing. 

3:560;   8:605. 

Partition    deed — Effect    of    deed 
void  as  to  the  wife  on  account  of 
defective  acknowledgment. 
6:666. 

Partition  deed — ^Effect  of  copar- 
cener joining  husband  or  wife  as 
grantee  in  a  deed. 
9:584. 

Partition  deeds  not  held  ^valld 
after  a  long  lapse  of  time  for  mere 
Irregularity. 
3 :  568. 

Effect    of    prior    deed    between 
parties   upon   agreement   recognis- 
ing joint  ownership. 
12:444. 

Conveyance  made  in   settlement 
of   partition    suit — ^Presumption   as 
to  settlement  being  in  full. 
3:568. 

Division  of  property  between  dev- 
isees by  their  making  a  map  of 
the  same  and  determining  their 
shares  by  lot  as  provided  in  the 
will. 

3:568. 

II.     RIGHT    TO    PARTITION. 

a.     In  general. 

Nature  of  the  right  to  partition. 
5:623;   6:668;   9:586. 
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Right   to   partition   will    not   be 
refused,  because  inconvenience  or 
injury    may    result. 
5:623. 

Delay    of   partition   to    establish 
an  accounting  in  a  pending  suit  In 
equity. 
6:667. 

Barring  right  to  partition  by  ad- 
verse possession. 
3:744. 

Partition  against  one  in  posses- 
sion claiming  adversely. 
3:550;    12:445. 

Defeating  right  to  possession  by 
cotenants  claiming  to  hold  land  ad- 
versely. \-j^m 

10:638. 

Partition  by  devisees  after  one  of 
their  number  has  conveyed  his  in- 
terest. 
8:606. 

Partition  by  persons  holding  un- 
der a  will,  in  violation  of  trustee's 
desire. 

10:538. 

Partition  not  made  where  title  is 
in  dispute. 
12:445. 

A  widow's  right  to  bar  partition 
does  not  pass  to  her  vendee. 
7:602. 

Land  bought  by  several  persons 
and  title  placed  in  one  of  them  un- 
der contract  that  two  others  are  to 
have  the  control  and  management 
of  the  property — ^Right  to  partition 
where  one  of  the  two  becomes  in- 
sane. 

8:606. 

b.     As  to  who  may  have  partition. 

One  must  have  an  interest  in  the 
real  estate. 
4:576. 

Title  necessary. 
12:446. 

One  out  of  possession. 
8:606. 


One  out  of  possession  whose  title 
is  denied. 
3:559. 

Right    to    possession    as    a    pre- 
requisite to  the  action. 
1:578;   10:539;   11:461. 

Beneficiary   under   a  trust,   who 
has  no  legal  estate  in  the  land. 
12:446. 

A  cestui  que  trust  cannot  enforce 
partition  in  equity  to  the  destruc- 
tion of  an  active  trust. 
1:436. 

Administrators   and   executors. 
3:559;    8:608. 

When     assignee     in     insolvency 
may  have. 
2:499. 

Persons  claiming  under  deed  ex- 
ecuted to  secure  debt. 
1:578;  4:576. 

Mortgagees  holding  legal  title. 
1 :  578. 

Mortgagee    in    exclusive    posses- 
sion without  condition  broken. 
4:576. 

A  disseised  cotenant. 
3:559;    4:576;    6:667;    7:602. 

Cotenant  of  a  reversion  subject 
to  a  life  estate. 
3 :  559. 

Tenants    in    common    of   a   life 
estate. 

1:578;  11:460. 

Life  tenant  and  remainder-man. 
1:578;      2:499;      3:559;    4:571- 
575;     5:624;     7:602;     8:606; 
9:585;   12:446. 

Rights  of  life  tenant  under  Ken- 
tucky statute. 
11:182. 

Contingent  remainder-man. 
8:606. 

Tenant  by  curtesy  having  right 
to  exclusive  possession  for  life. 
2:499. 
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Guardians. 
9:58& 

Holder  of  an  equitable  estate. 
7:602. 

One  having  an  indefeasible 
late  for  the  life  of  another. 
8:606. 


Tenants  in  common  under  a  will 
— ^Right  to  partition. 
9:586. 

Tenants  in  remainder,  without 
consent  of  holder  of  particular  es- 
tate. 

4:576. 

A    widow    having   an    undivided 
interest  in  fee  in  her   husband's 
lands. 
8:606. 

A  widow  in  possession  of  a  home- 
stead and  having  unassigned  dower 
interest  In  other  real  estate. 
11:460. 

Heirs   of    a    decedent   who    has 
granted  a  life  estate  to  his  surviv- 
ing widow. 
12:445. 

Heirs  of  one  who  has  conveyed, 
land  to  a  church  with  reversion  to 
them  in  case  of  abandonment. 
10:538. 

Purchaser  of  an  undivided  inter- 
est in  timber  from  tenants  In  com- 
mon. 

3:559. 

Husband  having  interest  in  his 
wife's  life  estate  in  lands  and  also 
an    undivided   interest   in   the   re- 
mainder. 
3:559. 

Purchaser  of  realty  from  co-ten- 
ant after  its  sale  under  foreclosure. 
9:585. 

Purchaser  of  heir's  undivided  in- 
terest in  an  estate,  when  the  heir 
is   indebted  to   the   estate   in   ex- 
cess of  his  Interest. 
10:538. 


A  devise  of  land  with  power  to 
sell  and  divide  the  proceeds,  does 
not  authorise. 
1:578. 

Children   of   a   widow   who  has 
general  power  appointment  and  an 
express  life  estate. 
11:460. 

Fee  to  vest  in  one  in  possession 
upon   Uie  happening  of  a  contin- 
gency— ^Partition   cannot   be  made 
before  the  contingency  happens. 
1:578. 

Devise  of  lands  to  widow  of  tes- 
tator with  power  of  distribution 
among  his  children — ^Right  of  chil- 
dren to  have  partition  before  exer- 
cise of  power. 
12:446. 

Right  of  grandchildren,  suing  to 
enforce    trust    deed    executed    by 
their  father,  to  have  partition. 
12:446. 

Right  of  co-tenant  to  partition 
where  his  co-tenants  are  in  posses- 
sion of  his  interest  under  a  mort- 
gage executed  by  him  to  them  with 
covenant  not  to  call  for  partition 
for  a  given  period. 
9:585. 

Persons  owning  distinct  portions 
of  a  building. 
2:499;   4:576. 

The  mere  existence  of  cross- 
easements  in  reference  to  the  use 
of  buildings  erected  on  adjoining 
lots  and  owned  in  severalty  does 
not  authorize  partition. 
5:623. 


0.    Lands  or   Interests  subject  to. 

Leased  premises. 
6:668. 

Partition  of  homestead. 
8:606. 

Life  estate  may  be  partitioned. 
2:500. 

Equitable  right  of  redemption. 
10:538. 
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A   right  of   entry   tor   condition 
broken. 
10:538. 

Lands  of  a  decedent  pending  set- 
tlement of  his  estate. 
6:667;    8:609;   10:538. 

Lands  of  decedent,  before  deter- 
mination of  sufficiency  of  personal 
estate  to  pay  debts. 
4:576. 

Lands  to  be  disposed  of  under  a 
will  as  personalty. 
7:602. 

Defeasible  estates,  contingent  re- 
mainders/ or  mere  expectancies. 
6:667. 

Part   of   tract   of   land   held   by 
widow  as  dower — Partition  may  be 
had  of  the  residue. 
1:580. 

Partnership  real  estate — No  par- 
tition allowed  until  partnership 
debts  are  satisfied.  * 

5:632. 

Lands   purchased   by  a  partner- 
ship   for   development    and    sale — 
Right  to  partition  before  scheme  is 
carried  out. 
6:667. 

Lands  of  a  corporation  not  need- 
ed for  its  business  or  the  pajonent 
of  its  debts. 
3 :  559. 

Land   in   an   adverse   possession 
of  another. 
10:538. 

Partition    of    buildings    standing 
on  land  owned  in  severalty. 
6:669. 

Easement  against  land  in  favor 
of  third  person,  no  bar  to  parti- 
tion. 

6:667. 

Ml.     PROCEDURE. 

a.     In  general. 

Equity  may  partition  land  inde- 
pendent of  Uie  statute. 
1:581. 


Procedure  upon  bill  In  equity  for 
partition. 
3:563. 

What  constitutes  a  partition  suit. 
6:672. 

Nature   of  proceedings. 
11 :  462. 

Incidental  authority  of  court. 
11:462. 

Jurisdiction  of  action. 
2:500;   12:454. 

Jurisdiction  where  lands  are  sit- 
uated in  more  than  one  county — 
Statutes  construed. 
8:611;   10:542. 

Amendments. 
5:625;   11:470. 

Appointment  of  receiver. 
2:533. 

Duty  of  commissioners. 
2 :  500. 

Proof  of  tltie.     * 
9:589. 

Proof  required  of  plaintiff  as  to 
tlUe. 

5:625;  6:670. 

Partnership  accounts  may  be  ad- 
justed. 

2:501. 

Adjudication  of  title  and'  rights 
of  defendants. 
7:605. 

Adjustment   of   claims   in   other 
matters  between  the  parties. 
11:468. 

Stay  of  proceedings  to  await  an 
accounting  between  the  parties. 
4:578. 

Procedure  upon  death  of  party — 
Power  of  court. 
6:673. 

Joinder   of   action   for   partition 
and  to  rd'cover  real  estate. 
10:539;   11:461. 

Right  to  Jury  trial. 
3:561,  562;    7:604. 
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Omlsaion  of  property  by  mistake. 
3 :  561. 

When  action  for  partition  must 
be  begun. 
3:561. 

Partition  of  land  subject  to  an 
unassigned  dower  right. 
5:625. 

Procedure  where  one  relies  upon 
parol  agreement  to  convey  land. 
5 :  625. 

Exemption    from    partition   of   a 
small  family  burying  ground. 
6:672. 

Sufficiency  of  description  of  prop- 
erty. 

9:589. 

Proof  of  sole  seisin  in  the  defend- 
ant. 

9:589. 

Grounds  for  setting  aside  report 
of  commissioners. 
9:589. 

Charging  dower  interest  of  wife 
of  an  alienating  co-tenant. 
9:589. 

Partition  of  estate  of  decedent. 
11:464;   12:448. 

Rights  of  unknown  heirs. 
11:467. 

Rights  of  non-resident. 
12:452.     '^ 

Appeal. 
11:470. 

Harmless  error. 
11:470. 

Partition  against  minors. 
12:446. 

Whether  division  in  specie  or  by 
sale. 

12:449. 

Award  of  commissioners — ^Valua- 
tion. 

12:451. 

Adjudication  of  advancements. 
12:452. 


Finality  of  decree  of  partition. 
12:452. 

Estoppel    of   one   to   question   a 
partition  by  delay. 
12:452. 

Notice   of   partition   proceedings. 
12:454. 

Purchaser    from    plaintiff — Right 
to  revise  and  correct  proceedings. 
8:611. 

Statutory  provisions  as  to  parti- 
tion are  prospective  and  not  retro- 
spective. 
5:622. 

Allotment  to  co-tenant  of  a  por- 
tion upon  which  he  has  placed  a 
right  of  way. 
3:568. 

Parties   agreeing   to   division   as 
made  by  commissioners — Estopped 
afterward  to  object  to  approval  of 
their  report. 
9:589. 

Effect  of  a  partition  in  which  a 
mortgagee  is  joined  as  a  party. 
8:611. 

Vacation  of  decree  on  account  of 
fraud — Who  may  object. 
6:672. 

Effect  of  report  Including  lands 
not  mentioned  in  complaint  or  find- 
ings. 

6:672. 

Extending  partition  to  lands  ac- 
quired by  parties  pending  the  suit 
through  the  death  of  an  intervening 
life  tenant. 
7:604. 

Exceptions  to  commissioner's  re- 
port must  specifically  point  out  ob- 
jections. ^ 
6:672. 

Several   parcels  of  land  may  be 
partitioned  In  one  suit. 
5:625. 

Procedure  where  there  are  sev- 
eral   parcels    subject    to    separate 
mortgages. 
6:672. 
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Rights  of  co-owners  fixed  by  con- 
tract through  which  they  acquired 
title. 

6:672. 

Awarding  right  of  way  to  one  co- 
tenant  over  share  assigned  to  an- 
other. 
6:672. 

Power  of  court  to  compensate  in- 
equality by  a  charge  upon  one  por- 
tion by  way  of  rent,  servitude  or 
easement. 
6:672. 

Partition     of    several    parcels — 
Owners  not  entitled  to  a  share  of 
each   property. 
5 :  625. 

Effect  of  plaintiff's  title  being  in- 
complete through  fault  of  defend- 
ant. 

5:625. 

Partition  of  decedent's  real  estate 
before    adjudication   of   sufficiency 
of  personalty  to  pay  debts. 
3:561. 

Partition  of  city  lots — Power  of 
court  to  establish  building  lines. 
7:604. 

Making  allotment  so  as  to  favor 
giving  a  party  an  outlet  to  a  high- 
way. 

3:561. 

Power  of  court  to  make  partition 
of  surface  estate  to  one  party  and 
mineral  estate  to  another. 
5:621. 

Action     for     partial     partition — 
Right   of   defendant   co-tenants    to 
bring  In  all  parties  in  interest  and 
have    complete    partition. 
10:540. 

Power    of    court    to    adjudicate 
against    a    defendant    the    adverse 
claims  of  one  made  a  party  subse- 
t^«^t  to  the  summons. 
3 :  606. 

Report    of    commissioners  must 
show  that  allotted  shares  are  equal 
in  value. 
2:500. 


Rights    of    holder    of    mortgage, 
given  by  tenant  in  common,  on  spe- 
cific part  of  the  common  property. 
2:474. 

Decree  against  minor  heirs  with- 
out  actual    service    upon    them    is 
voidable. 
2:314. 

Partition  of  oil  and  gas  owned 
by  co-owners  separate  from  the  sur- 
face— Procedure. 
8:607. 

When    award    of    commissioners 
will  be  disturbed  on  appeal. 
8:611. 

Conveyance  of  all  of  an  estate  ex- 
cept the  homestead  estate — Rights 
of  holder  of  homestead  upon  par- 
tition. 

11:265. 

Purchaser  from  divorced  husband 
of  his  interest  in  lands  formerly 
held  by  him  and  his  wife  as  ten- 
ants in  common — ^Rights  of  wife 
upon  partition. 
8:611. 

Mortgagors  of  undivided  interest 
in  land  seeking  partition  to  prevent 
sacrifice  of  property  .by  sale  sub- 
ject to  outstanding  interest— Bur- 
den of  proof. 
8:611 

Miscellaneous  statutory  provi- 
sions construed. 

3:562;  4:578;  5:625;  6:672, 
679;  7:604;  8:611;  9:589; 
10:542;    11:463;    12:447. 

b.     Petition  or  complaint. 

Sufficiency  of  complaint  or  peti- 
tion. 

1:580;    3:561;   8:610;    9:587. 

Allegation  as  to  interest  of  plain- 
tiff and  rights  of  the  parties. 

3:561;  6:670;  8:610;  9:587; 
10:541. 

Description  of  the  property. 
6:670. 

Allegations     sufficient     to     give 
court  jurisdiction  to  order  a  sale. 
6:670. 
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One    In    poBsesslon    under   parol 
contract  of  purcIiaBV. 
S:600. 


Trustee  bavtng  title. 


Not  bad  tor  defect  of  parties,  un- 
less It  appear  that  Bome  persons  ' 
Interested  In  the  title  are  not 
parties. 


Trustee  In  a  deed  of  trust  givt 
to  secure  a  debt. 

8:610. 

Beneficiary  In  a  deed  of  trust. 


All    persons    having    Interest    la 
the  lands. 

1:580;    3:561;    9:587;    11:470; 
12:464. 

Husband    or    wife    of    necessarr 

3":5S1;     4:B78;     6:671;     9:687; 
11:470. 


All  tenants  In  common. 


Personal    representatives    of    de- 
ceased  co-tenants. 
5:626;  11:470. 


Power  to  bind  parties  not  In  be- 
ing.  , 

3:559;  11:470. 

Bringing  in  new  parties  by  cross 
complaint. 

4:578. 

Error  to  proceed  after  necessary 
party  is  dismissed  from  the  suit. 
10:641. 

Remainder-man  under  a  win  as 
to  whom  It  works  conversion  at  tbe 
realty  Into  personalty. 
8:610. 

Persons  who  only  have  an  Inter- 
est In  the  land  In  case  It  Is  parti- 

6: '671, 

No  decree  proper  nntll  all  defend- 
ants have  answered  or  a  decree 
pro  contesBo  has  been  entered 
against  them. 

3:561. 

d.  Defenses. 

Outstanding  equitable  title  In  an- 
other Is   a   defense. 
2:501. 

Right  of  defendant  to  set  np  own- 
arshlp. 
7:605. 
Parol    partition    as    a    defense — 
Burden  of  proof. 
6:672. 
Defendant  may  inquire  into  the 
validity  of  proceedings  upon  which 
the  plaintiff's  title  rests. 
11:460. 
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When  cost  of  the  repairs  may  be 
asserted  as  a  set  off. 
3:661. 


Sufficiency  of  particular  defenses. 
12:464. 


e.  Owelty. 

Owelty  is  not  a  personal  charge. 
1:579. 


Lien  for  owelty. 
6:676. 

Lien  for,  not  discharged  by  exe- 
cution of  promissory  note. 
1:655. 


Judgment  for,  statutory  presimip- 
tion  of  payment  applies  to. 
1:579. 

When   execution  may   be  issued 
to  satisfy  a  charge  of  owelty. 
7:604. 

Power  of  coUrt  to  direct  payment 
of  owelty  in  order  to  equalize 
shares,  where  land  is  partitioned 
by  giving  to  one  party  the  surface 
estate  and  to  another  the  mineral 
estate. 
5:621. 

A  statute  providing  for  sale  of 
land  In  order  to  effect  partition 
does  not  change  the  equitable  pow- 
er of  courts  to  decree  the  payment 
of  owelty. 
10:546. 

Construction  of  statutes  regnilat- 
ing  the  payment  of  owelty. 

3:564;     6:676;     8:613;    10:546; 
11:468. 


f.  Improvements   and   taxes. 

As  to  when  an  allowance  will 
be  made  to  one  co-tenant  for  im- 
provements. 

1:245;     3:412;     5:397;     6:413; 
7:373;   8:376;   9:358. 


Allotment  to  co-tenant  of  portion 
upon  which  he  has  made  improve- 
ments. 

4:378;  5:628;  6:413;  9:358. 

Adjustment  of  claims  for  im- 
provements. 

8:661;     4:679;     7:604;     9:589; 
10:641. 

One  seeking  to  recover  for  im- 
provements may  be  required  to  ac- 
count for  rents  received. 
3:661. 

Recovery  by  co-tenant  of  money 
advanced  to  pay  taxes. 
4:579;   9:589. 

g.  Attorney's  fees  and  costs. 

Attorney's  fees  not  allowable  un- 
less authorized  by  statute. 
p:561;    10:545. 

Effect  of  agreement  by  attorney 
as  to  fees. 
5:627. 

Right  to  allowance  of  attorney's 
fees   where  the   services   are   per- 
formed by  one  of  the  complainants 
who  is  an  attorney. 
6:676. 

Defeating  allowance  of  attorney's 
fees  by   adversary  proceedings  or 
interposition  of  a  good  defense. 
•       6:674;    7:606;   9:590;    10:545. 

Cross  complaint  for  partition  in 
action  against  heirs  for  assignment 
of   dower — ^Right    to   allowance   of 
attorney's  fees. 
9:590. 

The  mere  fact  that  a  decree  es- 
tablishes the  interests  of  parties 
in  land,  in  accordance  with  whic& 
they  afterward  divide  the  land,  does 
not  give  the  plaintiif  a  right  to 
attorney  fees  as  in  the  case  of  a 
partition. 
6:745. 

Construction  of  statutes  authoriz- 
ing allowance  of  attorney's  fees. 
2:500;     5:627;     6:676;     7:606; 
8:613;  9:590;  10:545;  11:469; 
12:453. 
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Allowance  of  costs. 
10:545;   12:454. 

Fees  and  commissions  of  officers 
as  costs. 
9 :  590. 

Power  of  court  as  to  apportion- 
ment of  costs. 
7:606. 

Apportionment    of    costs — Charg- 
ing upon  the  interest  of  each  party. 
7 :  606. 

Sale  for  costs  held  void. 
11 :  466. 

Judgment  for  costs  against  non- 
residents appearing  by  an  attorney 
appointed  by  the  court,  is  void. 
2:243. 


h.  Deere*. 

Requisites  of  decree. 
7:608;    12:452. 

Effect  of  decree  as  adjudication 
of  the  rights  of  the  parties. 

8:612;    10:544;    11:467;    12:452. 

Not   binding   upon   persons    who 
are  not  parties. 
7:608. 

Community    character    of    lands 
not  changed  by  decree. 
7 :  608. 

Ratification  of  decree  by  accept- 
ance of  lands  awarded. 
7 :  608. 

Judgment   voidable   for  fraud  is 
effective  until  set  aside. 
'      8:612. 

Decree  between  heirs — Effect  of 
failure  to  adjust  advancements. 
8:612. 

Awarding  a  share  to  some  of  the 
parties  as  co-tenants. 
8:611. 

Decree    dividing    city    lots    Into 
portions  of  unreasonable  shape. 
8:611. 


Eiffect   of   decree   against   lessee 
of   property. 
11:467. 

A  decree  pro  confesso  must  con- 
form to  the  pleadings. 
12:452. 

Decree   of   partition   between  de- 
faulted defendants. 
6:674. 

Effect  of  assigning  a  homestead 
to  a  widow  as  dower, 
i         3:561. 

What  objections  to  decree  may  be 
remedied  by  motion. 
5:625. 

Bill  to  review  decree — Grounds 
for. 

9 :  589. 

Partition     among  devisees — ^De- 
cree as  to  charges  laid  upon  the 
land  by  the  will. 
5:625. 

Decree  not  proper  until  defend- 
ant's answer  or  a  decree  pro  con- 
fesso is  entered  against  them. 
8:611. 

When  an  interlocutory  judgment 
becomes  final. 
8:612. 

EifPect   of  interlocutory   order   of 
partition. 
2 :  500. 

Estoppel   of   parties   to   question 
erroneous  interlocutory  order. 
8:611. 

Variance  in  description  between 
interlocutory  decree  and  final  de- 
cree. 

3:561. 

Power  of  court  to  issue  injunc- 
tion to  prevent  any  of  the  parties 
from    interfering    with    any    other 
party  In  the  possession  of  his  share. 
5:625. 

Eiffect     of     decree     giving     one 
party  right  of  way  over  lands  of 
another. 
11:544. 
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Decree  adjudging  interest  sub- 
ject to  a  lien  in  favor  of  another 
defendant — Fixing  time  for  pay- 
ment. 

10:541. 

Decree  partitioning  mining  prop- 
erty— Effect  upon  previous  condi- 
tions and  covenants  between  own- 
ers. 

7:608. 

Partition  suit  by  wife  to  which 
husband  is  party — Effect  of  decree 
against  him. 
7:608. 

Trustee  of  several  distinct  trusts 
made   a  party   in   his  capacity  as 
trustee  of  one  of  the  trusts — Effect 
of  decree. 
7:608. 

Devise  of  land  to  widow  for  life 
with  remainder  to  the  "heirs  of  her 
body" — Effect  of  partition  sale  as 
against  children  of  a  daughter  born 
after  the  entry  of  the  decree. 
12:452. 

Construction  of  particular  de- 
cree. 

12 : 452. 

Arkansas   statute  construed — Ef- 
fect of  judgment  in  partition. 
2:500. 

i.  Effect  on  titfe. 

Clouds    upon    title    may    be    re- 
moved. 
2:501. 

Effect  of  partition  proceedings  as 
an  adjudication  of  title. 

1:580;  2:501;  3:566,609;  4:580; 
5:629;  6:677;  7:605;  9:588; 
10:543. 

Questions  of  title  may  be  deter- 
mined in  partition  proceedings. 
2:501;     3:566;     4:580;     7:607; 
10:543. 

Title    not    presumed    to    be    In- 
volved. 
4:693. 

The  adverse  claim  of  title  of  a 
third  party  can  not  be  litigated. 
5:629;   6:627;   7:607. 


Stay  of  proceedings  until  conflict- 
ing claims  as  to  title  are  adjudicat- 
ed at  law. 
3:566. 

When   title   in    severalty   passes 
to  an  heir. 
12:452. 

Title  not  derived  from  partition. 
11:467;    12:452. 

Effect   of  defendant's   failure   to 
set  up  adverse  claim  of  title. 
7:654. 

Implied  warranty  of  title  arising 
from  partition  of  land. 

1:581;   3:567;    5:631;    7:603. 

J.  Sale  for  division. 

1.    In  general. 

Power  of  court  to  order  a  sale 
for  division. 

3:565;  5:630;  6:678. 

When    sale   ordered. 

2:502;   11:465;  12:445,  449. 

Partition  In  entirety  preferred  to 
sale. 

11:465. 

Necessity  of  appraisal. 
11:647. 

Court  must  first  determine  rights 
and  interests  of  co-tenants. 
10:547. 

Sale  of  homestead. 
10:547. 

Sale  of  Incumbered  real  estate. 
6:678. 

Sale  of  water  power,  of  which  a 
partition  is  sought. 
5 :  630. 

Sale  of  mortgaged  property — ^Ap- 
plication of  proceeds. 
3:565. 

Adjustment  of  advances  out   of 
proceeds. 
10:547. 

Standing  of  purchaser  at  parti- 
tion sale  in  the  proceedings. 
6:496. 
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Power  of  court  as  to  confirma- 
tion, not  an  arbitrary  power. 
10:547. 

Offer  of  increased  bid  as  ground 
for<  resisting  confirmation. 
9:591. 

Effect  of  contract  by  referee 
making  a  sale  to  furnish  a  good 
tiUe. 

5:630. 

Giving  parties  chance  to  elect  to 
take  the  land  at  its  appraised'  value. 
6:678. 

Decree  ordering  sale — Failure  to 
provide    for    report   and   confirma- 
tion by  the  court. 
6:672. 

Administrator  appointed   to   sell 
land  acts  as  agent  of  the  court 
^      2:502. 

Making  provision  for  life  tenant 
— Effect  of  his  death  before  the 
sale. 

3:565. 

Sale  of  land  of  infant  defendants 
without  appointment  of  guardian  ad 
litem. 
6:678. 

Referee's  authority  to  convey  is 
confined  to  premises  described  in 
the  complaint  and  directed  to  be 
sold. 

6:678. 

Effect  of  agreement  providing  for 
payment  of  credit  portions  of  pur- 
chase price  by  notes  and  mort- 
gage. 

7:609. 

Rights  of  co-owner  procuring  a 
partition  sale  without  setting  up 
a  lien  upon  the  premises  held  by 
him. 

9:591. 

Sale  of  premises  upon  which  one 
tenant    in    common    has   placed    a 
mortgage    upon    his    interest — ^De- 
duction of  mortgage  from  his  share. 
9:591. 

Proper  to  consider  that  the  use- 
fulness of  certain  parts  of  the  land 


depends  upon  the  right  of  fiowage 
of  water  which  may  be  destroyed 
by  the  division. 
10:547. 

Partition  of  property  subject  to 
conflicting  liens — Power  of  court  to 
order  sale  and  disburse  the  pro- 
ceeds. 

10:541. 

Making  mortgagee  of  co-tenant  a 
party — Effect  upon  right  to  sell  un- 
der the  mortgage. 
9:589. 

Sale  of  an  estate  for  years  with- 
out ordering  a  sale  of  the  rever- 
sion. 

4:581. 

Sale  where  some  of  the  Interests 
are  in  remainder  and  contingent. 
3 :  658. 

Concessions  by  some  owners  to 
effect  a  partition  in  kind,  ineffect- 
ual unless  all  parties  agree. 
5:631. 

Requiring    security    from    bidder 
at  resale  occasioned  by  his  failure 
to  make  paymefit  at  a  former  sale. 
12:450. 

Proper    to    decree    sale    where 
value  of  land   consists  largely  in 
its  minerals  of  unknown  quantity 
and  location. 
4:581. 

Inference,  where  there  Is  a  re- 
port of  sale  and   exceptions  filed 
without  further  proceedings. 
3:565. 

Rights  of  creditor  acquiring  In- 
terest of  plaintiff  in  land  sold,  un- 
der attachment  proceedings. 
2:502. 

Land  subject  to  notes  the  pay- 
ment of  which  may  be  defeated  by 
the  death  of  the  payee — Retaining 
proceeds  of  the  notes  subject  to 
such  contingency. 
10:541. 

Miscellaneous  statutes  construed. 
3:565;     4:581;     7:609;     8:614; 
9:591;   10:547;   11:460. 
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2.    Proof  of  indivisibility. 

Showing     of     indiylsibility     re- 
quired to  authorize  sale. 

2:502;     3:565;     6:679;     7:609; 
8:614;  10:647. 

Party  asking  sale  has  burden  of 
proof. 
1:681. 


Refusal  of  purchaser  to  pay  his 
bid — Effect  of  conveyance  from 
him  to  the  former  owners  of  the 
land  under  an  arrangement  be- 
tween them. 
6:678. 

Louisiana     statute     construed — 
Heir  purchasing  at  the  sale. 
6:678. 


Effect  of  failure  of  court  to  take 
proof  as  to  the  divisibility  of  the  I  purchaser. 

^^^\  ,„„  ■         12:452. 

4:678. 


Collateral    attack    upon    title    of 


3..  Title,   rights   and   liabilities   of 
purchaser. 

Purchaser    entitled    to    demand 
marketable  title. 
2:502. 

When    purchaser    is    chargeable 
with  notice. 
4:574. 

Effect  of  purchaser's  knowledge 
of  pending  litigation  in  equity. 
11:467. 

Application  of  the  rule  of  caveat 
emptor. 
7:609. 

Rule  of  caveat  emptor,  held  not 
to  apply  in  South  Carolina. 
7:49. 

Effect  of  reversal  of  Judgment  of 
sale. 

10:547. 

Right  Qf  purchaser  where  one  of 
the  parties  to  the  suit  injures  or 
removes  fixtures  before  delivery  of 
the  deed. 
8:614. 

lUghts  of  purchaser  against  one 
leasing  property  pending  the  pro- 
ceedings. 
11:467. 

When  purchaser  may  refuse  to 
complete  purchase. 
3:565. 

Order  of  resale  where  purchaser 
refuses  to  comply  with  his  bid. 
5:630. 


PARTNERSHIP   REAL  ES- 
STATE. 

I.  In  generai*. 

II.  What  constitutes. 

III.  Conveyance   by    or    to    pabt- 

NEBS. 

IV.  Termination    or    dissolution 

OF  partnership. 


Dower  in.    See  Curtesy  and  Dower, 

V,  a. 
Homestead    in.      See    Homestead, 

IV,  a. 


I.     IN   GENERAL. 

As  to  when  partnership  real  es- 
tate will  be  treated  as  personal 
property. 

2:504;     3:570;     4:583;     5:632; 
8 :  616. 

Conversion  of  partnership  realty 
into     personalty     by     conveyance 
from  one  partner  to  the  other. 
7:611. 

Rights  of  partnership  creditors. 
3 :  570. 

Effect   of   purchase    of   land    by 
one  partner  at  foreclosure  sale  un- 
der a  mortgage  the  partnership  had 
assumed. 
3:570. 

Sale  of  partnership  lands  by  ad- 
ministrator of  deceased   partner — 
Title  and  rights  of  purchaser. 
12:82. 
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Mining  partnerships. 
4:582. 

II.     WHAT   CONSTITUTES. 

There  may  be  a  partnership  to 
trade  in  land. 
1:582. 

As  to  what  constitutes  partner- 
ship real  estate. 

1:582;  2:503;  3:569;  4:582; 
5:632;  6:681;  7:610;  8:615; 
9:592;    11:646;    12:565. 


Conversion    of    partnership 
sonalty  into  real  estate. 
9:592. 


per- 


Purchase  of  real  estate  by  one 
partner  with  partnership  funds. 
4:583. 

Title  to  partnership  realty  may 
be  taken  in  the  name  of  the  firm 
members  individually. 
7:610. 


III.  CONVEYANCE      BY 
PARTNERS. 


OR     TO 


Sale  of  land  to  a  partnership. 
1 :  582. 

Conveyance     to     partners,     title 
vests  as  tenants  in  common,  sub- 
ject to  equities  of  partnership. 
1:582. 

Validity  of  deed  by  or  to  partner- 
ship without  naming  partners. 
1:56. 

Conveyance    to    partners — Desig- 
nation by  surname  sufficient. 
7:124. 

Deed    to    partnership    described 
*^Blanchard  and  Burrus"  held  valid. 
2:503. 

Conveyance   by   limited   partner- 
ship acting  as  a  quasi  corporation. 
2:503. 

Conveyance  of  partnership  inter- 
ests between  partners. 
4:583. 

Conveyance  or  mortgage  by  one 
partner. 

3:570;  4:583. 


The  power  of  one  partner  to  con- 
vey will  be  presumed  after  thirty 
years. 

1 :  582. 

'    Conveyance  by  surviving  partner 
and  heirs  of  the  deceased  partner. 
3:570. 

Effect  of  conveyance  by  surviv- 
ing partner  in  payment  of  debt  for 
which  the  firm  was  not  liable. 
3:570. 

Effect  of  conveyance  or  mortgage 
by  one  partner  made  in  the  pres- 
ence  of  and   with  the  consent   of 
the  other  partner. 
3:569,  570. 

Conveyance  of  partnership  realty 
— Necessity  of  all  partners  Joining. 
5:633. 

Effect  of  quit  claim  deed  by  sur- 
viving partner. 
12:82. 

Effect   of   mortgage   on   partner- 
ship property. 
11:396. 

Rights  of  creditor  of  partnership 
as  against  its  mortgage  given  to 
secure  both  firm  and  Individual 
debts. 

11:417. 

Conveyance    by    surviving    part- 
ner— Rights     of     grantee     against 
heirs  of  deceased  partner. 
12:569. 

Title  to  land  bought  l)y  a  firm 
may  be  conveyed  In  trust  to  one 
of  the  members. 
1:582. 


IV.     TERMINATION   OR   DISSO- 
LUTION OF  PARTNERSHIP. 

Action  to  terminate  by  an  ac- 
counting does  not  Involve  real  es- 
tate. 

1:582. 

Dissolution   of   partnership — ^Dis- 
position of  partnership  assets. 
5:632. 
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DiBsolutlon     of     partnerslilp     by 
converting  it  into  a  stock  company. 
7:612. 

Death  of  partner  who  had  mort- 
gaged his  land  to  secure  debt  of 
firm — ^Rights  of  mortgagee. 
3:670. 

Mortgage  by  surviving  partner  to 
secure  his  Individual  debt. 
7:612. 

Sale  by  surviving  partner  to  pay 
debts  without  order  of  court. 
3:570. 

Common  law  rights  of  surviving 
partner — Effect  of  statutory  provi- 
sions relating  to  partnership  settle- 
ments. 
4:583. 

Dissolution     of     partnership     by 
death  of  partner — Transfer  of  part- 
nership realty  to  surviving  partner 
without  a  formal  conveyance. 
6:680. 


PARTY  WALLS. 


I.  In  oenebaju 

II.  Rights  of  PABim. 

a.  In  generaL 

b.  Use  of  wall. 

c.  Openings. 

III.  Statxttobt      and 

BEGULATIONB. 
IV.      CONTBACTS   OONCEBNING. 


MUNICIPAL 


Lateral     support     for.    See     Ease- 
ments, m,  b. 


I.     IN   GENERAL 

What  constitutes  a  party  wall. 
1:342;     2:179;     3:572;     5:634; 
8:618;  9:593;  10:548;  11:471. 

A  slight  intrusion  of  a  wall  upon 
the  land  of  an  adjoining  owner  by 
mistake  does  not  make  it  a  party 
wall. 

4:586. 


Ownership  of  party  wall. 
1:342;  3:571;  7:613;  11:473. 

Use  of  to  form  part  of  enclosure 
of  city  lot— Liability  of  owner. 
1 :  342. 

Liability  of  adjoining  owner  con- 
structing a  party  wall  for  injury 
resulting  from  its  negligent  main- 
tenance, pending  the  construction. 
7:613. 

Creation   of  liability  to  contrib- 
ute to  cost  of  wall  by  mere  use 
I  of  it. 
I         10:549. 

Injury  to  party  wall  by  adjoining 
owner  making  excavations  prepar- 
atory to  his  using  it. 
10:548. 

II.     RIGHTS    OF    PARTIES. 

a.  In  general. 

Right  to  rebuild. 
1:342;    5:637. 

Acquisition    of    rights    in    party 
walls  by  prescriptive  use. 
5:635;    8:618. 

Repairs  on  party  wall — Enforcing 
contribution. 
9:594. 

Right  of  owner  of  party  wall  to 
remove  it  and  erect  a  new  wall. 
1:342;  3:572. 

Right  of  one  owner  to  increase 
thickness,  length  or  height  of  wall. 
1:342;   2:179. 

Right  of  owner  of  moiety  of  wall 
to  tear  down  his  part  of  the  wall. 
11:473. 

Increasing  height  of  wall. 
5:636,  638;    11:472. 

Construction  of  independent  wall 
sufficient  to  stand  alongside  party 
wall. 

1:342. 

Who  must  bear  expense  of  re- 
building or  increasing  strength  of 
wall. 

12:456. 
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Loss   of   right   to   treat  wall   as 
party  wall  by  lapse  of  time. 
11:478. 

Injunction   to   enforce   rights   In 
party  wall. 
11:473. 

Destruction   of   buildings — Effect 
on  right  to  party  wall. 
1:338,  342. 

b.  Use  of  wall. 

Right  to  use  is  In  the  nature  of 
an  easement. 
1:342. 

Rights  as  to  use  of  party  wall. 
1:342;   3:572;   6:682. 

.'4 

Wall  projecting  upon  land  of  ad- 
joining owner— Right  of  such  own- 
er to  use  the  wall. 
4:586. 

Use  of  for  advertising  purposes. 
12:456. 

Right  of  adjoining  owner  to  in- 
crease burden  upon  wall. 
12:456. 

c.  Openings. 

Party  wall  need  not  be  an  abso- 
lutely  solid  structure. 
2:179. 

Windows  or  openings  in  a  party 
wall. 

1:340,  342;  3:572;  6:682;  9:593; 
10:548;    11:471,   473;    12:456. 

Right  of  adjoining  owner  having 
right  to  use  party  wall  to  close  win- 
dows in  the  upper  part  of  the  wall 
which  he  Is  not  using. 
12:107. 

III.     STATUTORY    AND    MUNICI- 
PAL   REGULATIONS. 

Constitutionality  of  statute  of  or- 
dinance authorizing  one  to  build  a 
wall  or  part  thereof  on  his  neigh- 
bor's land. 
1:341. 

Constitutionality  of  statute  regu- 
lating construction  of  party  walls. 

6:684. 


Iowa  statute  construed— Resting 

party  wall  upon  land  of  adjoining 

owner  and  enforcing  contribution. 

3:572;  5:638;  6:683,  684;  9:594; 

12:456. 

Authority  to  regulate  the  con- 
struction of  party  walls— Validity 
of  ordinance  permitting  building  of 
wall  partly  on  the  land  of  an  ad- 
joining owner  without  his  consent. 
10:548. 


Miscellaneous 

statute 

con- 

strued. 

2:179;     3:572; 

4:585; 

6:684; 

8:618. 

IV.     CONTRACTS    CONCERNING. 

Contract  to  erect — ^Refusal  of  one 
party   after   beginning   of   wall   to 
perform  his  agreement— Rights  and 
liabilities  of  parties. 
1 :  342. 

Statute  of  limitations  and  party 
wall  agreements. 
12:456. 

Construction    of    provision    that 
the  rights  of  the  parties  shall  con- 
tinue  "so  long  as  the  wall   shall 
stand." 
3:571. 

Construction    of    agreement    to 
contribute  to  cost  of  wall,  when  ad- 
joining owner  shall  use  the  same. 
7:614;   9:594. 

Construction  of  particular  party 
wall  contracts. 

1:342;  5:636;  7:614;  8:617; 
9:594;  10:649;  12:456,  456. 

As  to  when  contracts  respecting 
party  walls  attach  to  and  run  with 

the  land. 

1:342;  2:179;  3:571;  4:584; 
6:683,  684;  7:614;  8:617; 
9:594;   11:472;   12:455. 


PATENTS     TO     GOVERN- 
MENT LANDS. 

See  Public  Lands,  IX. 
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PENSION  MONEY. 
See  Execution  Sales,  U,  e. 


PERPETUITIES. 


I.  Common  law  sulb. 

II.  Application  of  the  bulk. 

a.  In  general. 

b.  What  is  suspension  of  power 

of  alienation. 

c.  Charitable  uses  and  trusts. 


I.     COMMON  LAW  RULE. 

Common   law    rule   prevails   ex- 
cept where  modified  by  a  statute. 
1:623. 

Statement  of  the  rule. 
2:727,  731a;  3:304;  9:243. 

Perpetuity  defined. 
2:731a;   6:305. 

II.    APPLICATION  OF  THE 
RULE. 

a.  in  general. 

Michigan  statute  held  not  to  be 
violated  by  provision  in  foreign 
will  directing  sale  of  lands  in  that 
state  and  investment  of  proceeds 
in  another  state,  there  to  be  held 
for  any  number  of  lives. 
1:523. 

Consideration  given  English  deci- 
sions. 
5:291. 

Estate  to  be  regarded  as  created 
at  time  of  testator's  death. 
5:291. 

A  limitation  over  may  be  void 
for  remoteness. 
3:304. 

When  the  whole  will  is  invalidat- 
ed where  one  provision  violates  the 
rule  against  perpetuity. 
8:915. 

b.  What  Is  suspension  of  power  of 
alienation. 

What  constitutes  a  perpetuity. 
2:698,  731a. 


It  is  sufficient  that  the  future  es- 
tate vest  in  the  taker  thereof  with- 
in the  period  prescribed  by  the 
rule. 

8:264. 

Option  on  property  with  privi- 
lege of  extending  it  from  year  to 
year. 

12:457. 

In  Indiana,  an  absolute  restriction 
upon  the  alienation  of  the  fee  for 
a  period  of  twenty-five  years. 
5:291. 

Particular  cases. 
2:731;  3:304;  4:261,887;  5:291; 
6:306;    7:265;    8:264;    9:243; 
10:231;      11:191,     474,     705; 
12:457,  652. 

c.  Charitable   uses  and   trusts. 

Charitable  devises  or  bequests 
are  not  subject  to  the  rule  against 
perpetuities. 

2:731a;    3:65;    5:59,    62,    291; 
6:105;  7:57;  9:243. 

Wisconsin  statute  construed. 
6:105. 

When  a  trust  violates  the  rule 
against  perpetuities,  discussed. 
2:726-731. 

Application   to   trusts — ^Effect  of 
trustees  having  power  of  sale. 
3:304;    4:262;    6:305. 

Appllca'tion  of  the  rule  to  trusts. 
1:480;  2:728,  731;  4:261;  5:291; 
7:265;  8:264;  9:243;  10:231; 
11:474;    12:457. 


PEST  HOUSES. 

See  Nuisance,  III,  c. 


PLATS. 

See  Maps  and  Plats. 


PONDS. 
See  Waters,  IV,  c. 
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POSSESSION. 


I.    In  genebal. 

XI.    Possession  of  land  as  notioe 

OF    BIGHTS. 

a.  In  general. 

b.  Grantor's     continued     posses- 

sion. 

c.  Possession    under    deed,    con- 

tract of  purchase  or  gift. 

d.  Particular      possessions      and 

acts  of  possession. 

e.  Tenant's   possession. 


Adverse  possession.     See  Adverse 
Possession. 


I.     IN  GENERAL. 

Possession  defined. 
7:618;   8:620. 

As  to  what  constitutes  possession 
of  land. 

1:586;     4:587;     5:640;     7:618; 
8:620. 

As  to  what  is  peaceable  posses- 
sion of  lands. 
5:640. 

"Seisin"  and  "possession"  mean 
the  same  thing. 
1:586. 

What      constitutes      unoccupied 
premises.  • 

2 :  507. 

Even   the   owner  can   not  inter- 
rupt     peaceable      possession      by 
stealth  or  forca 
2:507. 

Effect  of  prior  possession  under 
forged  deed. 
2:507. 

II.     POSSESSION    OF     LAND     AS 
NOTICE  OF  RIGHTS. 

a.  In  general. 

Possession  raises  presumption  of 
ownership. 

1:586;  2:507,542;  3:579;  6:686; 
8 :  621. 


As  a  general  rule  possession  of 

real  estate  is  notice  of  the  right, 

title  or  interest  of  the  possessor. 

1:473a,   574,   586;    2:44;    3:577, 

579;  4:588;  5:641,  642;  6:686; 

7:619;  8:621;   9:597;   10:552; 

11:446,  448;   12:429. 

Ezclusiveness  of  possession  re- 
quired in  order  to  give  it  the  ef- 
fect of  notice. 

3:579;   4:588;   5:642;   9:597. 

Bare  nossession  not  notice  that 
the  possessor  claims  under  any  one 
but  himself. 
1:586. 

PosRession  is  only  notice  of  the 
title  under  which  one  claims. 
1:574;   5:641;   9:597;   10:553. 

Possession     prestfmed     to     have 
been  rightfully  obtained. 
5:641. 

Joint  possession  as  notice. 
11 :  446. 


b.  Grantor's    continued    possession. 

A  grantor's  remaining  in  posses- 
sion after  full  conveyance  by  him 
is  constructive  notice  of  his  rights. 
2 :  490. 

The  contrary  is  also  held. 
2:490,   note. 

Effect  of  grantor's  continued  pos- 
session as  notice  of  some  right 
claimed  by  him  inconsistent  with 
his  deed. 

3:576,  579;  6:686;  7:619;  8:621. 

Grantor's  continued  possession  as 
notice  of  a  defeasance. 
3:576-579;    11:446. 

Possession  of  grantor  as  notice 
of  his  right  to  a  reconveyance  upon 
payment  of  a  certain  sum. 
11:446. 

What  possessory  acts  of  grantee 
will  constitute  notice  of  his  rights 
where  his  grantor  continues  in  pos- 
session. 
12:429. 
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c.  Possession  under  deed,  contract 
of  purchase  or  gift. 

Possession  under  a  yoldMeed. 
4:688. 

Possession  as  notice  of  an  unre- 
corded deed. 

3:679;  6:614,641;  6:686;  9:697; 
10:662;    12:429. 

Possession  under  recorded  deed 
constructiye     notice     of     adyerse 
claim. 
9:697. 

Possession  by  holder  of  legal  title 
as  notice  of  his  parol  purchase  of 
an  equitable  title. 
7:619. 

Possession  by  one  not  haying 
record  title  as  notice  to  one  taking 
mortgage  from  holder  of  record 
Utle. 

11:446. 

Possession  of  portion  of  mining 
claim  under  deed  purporting  to  con- 
vey whole. 
2:464. 

Possession  of  one  claiming  under 
a  recorded  deed,  inefTective  because 
the  grantor  had  no  title. 
11:27. 

Possession   by  mortgagee  taken 
under   contract   of   purchase   from 
mortgagor. 
11:446. 

Possession  by  vendee  under  an 
unrecorded  land  contract  is  not  no- 
tice of  his  vendor's  rights  thereun- 
der. 

6:686;   7:619. 

Rights  of  vendee  in  possession  as 
against  mortgagee  of  the  vendor  be- 
fore conveyance  to  the  vendee. 
2:609. 

Possession  of  land  by  a  contract 
purchaser. 

4:688;   8:621. 

Possession  of  a  part  of  the  build- 
ing by  one  having  a  contract  of 
purchase  for  the  whole. 
6:641. 


Possession  by  obligee  In  a  bond 
for  title. 
10:662. 

Possession  by  one  under  an  in- 
fant's bond  for  title — Notice  of  ex- 
istence of  the  bond  and  of  its  rati- 
fication or  affirmance. 
7:619. 

Possession  of  land  by  a  donee  in 
pursuance  of  a  gift  Is  notice  of  his 
rights. 

8:621;  11:23. 


d.  Particuiar  possessions  and  acts 
of  possession. 

Possession  by  railroad  of  right  of 
way. 

7:619;  10:662;  11:624. 

Fencing  of  railroad  right  of  way. 
3:660. 

Use  of  land  for  cattle  range. 
2:492. 

Construction  of  a  board  walk. 
11:446. 

Temporary    deposit    of    building 
material  upon  a  lot 
2:607. 

w 

Possession  by  cestui  que  trust 
3:679. 

Continuance    Of    ancestor's    pos- 
session by  an  heir. 
3:679. 

Possession  under  grant  of  right 
to  cut  and  remove  timber. 
9:697. 

Continued    possession    by    party 
whose  title  has  been  divested  by 
a  judicial   decree. 
7:619. 

Possession  by  an  administrator's 
lessee — ^When    not    notice    of    the 
title  of  the  grantee  of  an  heir. 
11:446. 

Boarding  upon  premises,  not  such 
possession  as  constitutes  notice. 
11:446. 
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Married  woman's  excluslye  po0- 
session  after  separation  from  her 

husband. 
10:552. 

Possession  mider  an  unrecorded 
instrument  required  to  be  recorded 
in  order  to  constitute  notice. 
4:588. 

Occupancy  by  the  woman  as  the 
head  of  the  family,  of  a  house 
owned  by  her  minor  son  living  with 
her. 

2:507. 

Possession  by  co-tenant. 
10:553;  11:446. 

e.  Tenant's    possession. 

Possession  of  a  tenant  is  regard- 
ed as  possession  of  his  lessor. 
2:507. 

Tenant's  possession,  notice  of 
landlord's  title. 

1:574;  2:492;  11:446. 

Constructive  notice  arising  from 
tenant's   possession. 

4:562;  9:598;   11:44^. 

Continued  possession  of  grantor's 
tenant. 
9:598. 

Grantor's  tenants  continuing  In 
possession — Not  notice  of  grantee's 
unrecorded  deed. 

4:588;  5:641;  11:446. 

Possession  of  tenant  of  grantor 
continuing   in    possession    and   at- 
torning to  grantee  as  notice  of  the 
grantee's  title. 
3:579;   11:446. 

Possession  of  tenant  after  the  ex- 
piration o^his  term. 
10:553. 

Possession  of  lessee  as  notice  of 
assignment  of  his  lessor's  title. 
3:579;  11:446. 

Possession  of  co-tenant's  tenant 
as  notice. 
10:553. 


POWERS. 

See  Wills,  V,  g. 


POWER    OF    ATTORNEY. 


I.    In  general. 

II.      CONSTBUCnON. 

III.  EbxcuTioN      or 

UNDES. 

IV.  Law  by  states. 


OONVETANCE 


I.     IN   GENERAL. 

Necessity  of  power  being  in  writ- 
ing. 

11:476. 

Sufficiency     of     instrument     to 
create  power. 

3:580;  12:461. 

Power  need  not  be  proved  or  ac- 
knowledged. 
7:620. 

NQed  not  be  attested  or  recorded. 
3:580;  12:461. 

Power  to  assign  a  Judgment  need 
not  be  recorded. 
2:510. 

Power  of  wife  to  appoint  her  hus- 
band her  attorney  In  fact. 
2:510;  4:590. 

Execution  of  power  of  attorney 
with  name  of  attorney  in  blank — 
Insertion  of  name  without  author- 
ity of  grantor. 
3:580. 

Presumption  of  agent's  authority 
from  lapse  of  time. 
11:476. 

Platting  of  land  into  lots  by  at- 
torney  having   unrestricted   power 
to  sell,  and  a  sale  of  the  same  by 
reference  to  the  plat 
3:580. 

Power  given  to  two  may  be  ex- 
ercised by  one. 
2:510. 
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Power   of    attorney    by    married 
woman — Validity  of  conveyance  ex- 
ecuted upon  her  direction  alone. 
1:348. 

Mortgage  given  by  attorney— Es- 
toppel of  principal  to  question  au- 
thority. 
12:360. 

Revocabllity  of  power. 
11:476. 

Revocation  of  power  by  death  of 
the  maker. 

6:688;   7:620. 

Revocation  of  power  of  attorney 
to  manage  property. 
8:622. 

Irrevocability   of   power   coupled 
with  an  interest  or  given  for  a  val- 
uable  consideration. 
6:688. 

II.     CONSTRUCTION. 

Power,  of  attorney  strictly  con- 
strued. 

2:510;   8:580. 

Power  to  bind  principal  by  writ- 
ten contract  to  convey. 
7:620. 

Power   to   sell,  not  a  power  to 
convey. 
2:510. 

Power  to  sell  Implies  power  to 
bind  principal  to  convey  with  gen- 
eral warranty. 
1:349. 

a' power  to  sell  includes  the  pow- 
er to  execute  the  necessary  convey- 
ance. 

10:554. 

Power  to  sell  does  not  authorize 
agent  to  barter  the  property. 
2:510. 

Power  to  sell  and  convey  does 
not  authorize  a  conveyance  with- 
out any  consideration. 
9:599. 
Power  to  sell  does  not  authorize 
giving  of  an  option. 
11:476. 


Power  of  attorney,  merely  to  sell 
land,  does  not  authorize  a  sale  on 
credit. 
3 :  580. 

A  general  power  to  sell  and  con- 
vey  does   not  authorize  a  dedica- 
tion of  the  land  to  public  use. 
6:687. 

A  power  of  attorney  giving  one 
power  to  sell  and  convey,  author- 
izes a  deed  of  gift  upon  verbal  au- 
thority of  the  principal. 
1:347,  348. 

A  sale  under  a  power  must  be 
for  cash,  unless  otherwise  author- 
ized. 

3:580;   4:589.  690. 

Authority  to  bar  wife's  dower. 
2:510;     4:589;     6:687;     8:622; 
9:599. 

Power  to  sell  and  convey  does 
not  authorize  the  execution  of  a 
mortgage. 

4:589;   7:620;   9:699. 

Conveyance  by  attorney  without 
consideration,  or  upon  a  considera- 
tion inuring  to  him,  is  inoperative. 
10:554. 

Recital    in    as    to    heirship    of 
parties — ^Force  and  effect. 
1:349. 

Recitals  in  power  of  attorney — 
Force  and  effect  as  against  subse- 
quent grantee  of  the  grantor  of  the 
power. 
3:580. 

Effect  of  death  of  principal. 
1:849. 

Power    of    attorney  between  co- 
tenants,  construed. 
1:622. 

Construction  of  particular  pow- 
ers of  attorney. 

1:349;  3:580;  4:589;  5:643; 
6:687;  8:622;  9:699;  10:554; 
11:476. 
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III.  EXECUTION  OF  CONVEY- 
ANCE UNDER. 

Form,  force  and  effect  of  deed  by 
attorney. 

1:349;   10:555. 

Deed  must  show  authoflty  of  the 
attorney. 
2:510. 

Conveyance   by   attorney   in  his 
own  name. 
4:590. 

Formal  requisites  of  conveyance 
under  power  of  attorney. 
3:580;   11:476. 

Eixecution    of    power    by    instru- 
ment which  does  not  refer  to  it 
7:621. 

Deed  must  be  both  executed  and 
delivered  prior  to  the  death  of  the 
principal. 
3:580. 

Effect   of   principal's   ratification 
of  invalid   deed  by  attorney. 
10:556. 

Effect   of  warranty   deed   by   an 
attorney  where  his  power  author- 
izes only  a  quitclaim  deed. 
10:555. 

Variance  in  name  of  attorney  as 
it  appears  in  a  power  and  a  con- 
veyance executed  thereunder. 
8:622. 

Power    of   attorney    by   husband 
and  wife  authorizing  conveyance  of 
her    lands — Validity    of    deed     in 
which  the  husband  is  not  named. 
8:622. 

Presumption  of  existence  of  pow- 
er of  attorney  after  long  lapse  of 
time  in  favor  of  deed  purporting  to 
be  executed  under  a  power. 
4:590. 


IV.     LAW   BY   STATES. 

Statutory  provisions  and  deci- 
sions of  the  several  states  compiled 
and  arranged  by  states,  concerning 
the    creation  of  a  power  of  attor- 


ney and  the  execution  of  convey- 
ances thereunder: 

Alabama. 
4:591. 

Arkansas. 
4:592. 

California. 
4:593;    5:644. 

Colorado. 
4:594. 

Connecticut. 
4:595. 

Delaware. 
4:596. 

Florida. 
4:597. 

Georgia. 

4:598;  8:623. 

Idaho. 
4:699. 

Illinois. 

4:600;    5:645. 

Indiana. 
4:601. 

Iowa 
4 .  602. 

Kansas. 
4 :  603. 

Kentucky. 
4:604. 

Louisiana. 
4 :  605. 

Maryland. 
4 :  606. 

Massachusetts. 
4:607. 

Michigan. 
4:608;  5:646. 

Minnesota. 
4:609;  5:647. 

Mississippi. 
4:610. 
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Missouri. 
4:611. 

Montana. 
4:6l2. 

Nebraska. 
4:613. 

Nevada. 
4:614. 

New  Hampshire. 
4:615. 

New  Jersey. 

4:616;    5:648;    6:689. 

New  Mexico. 
4:617;   8:624. 

New  York. 
4:618. 

North  Carolina. 
4:619;  6:690. 

North  Dakota. 
4:620;   5:649. 

Ohio. 
4:621. 

Oklahoma. 
4:'622. 

Oregon. 
4:623. 

Pennsylvania. 
4:624;    5:650. 

Rhode  Island. 
8:625. 

Tennessee. 
4:625;   8:626. 

Utah. 

4:626;    5:651. 

Vermont. 
4:627. 

Virginia. 
4 :  628. 

Washington. 
4 : 629. 

West  Virginia. 
4:630. 


Wisconsin. 
4:631. 

Wyoming. 
4:632. 


POWER  OF  SALE. 

See  Executors  and  Administrators, 
I,  c;  Mortgages,  xn. 


PRE-EMPTION. 

See  Public  Lands,  III. 


PRESCRIPTION 

See  Adverse  Possession. 


PRESUMPTIONS. 

See  Evidence,  III. 


PRINCIPAL   AND   AGENT. 

See  Brokers. 


PRIORITY  OF  LIENS. 

See  Attachments,  Judgment^ 
Liens,  Mechanics'  Liens,  Mort- 
gages, Vendor  and  Vendee. 


PRIVATE  WAYS. 

See  Easements,  III,  c. 


PROBATE  SALES. 

See  Executors  and  Administrators, 
II. 
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PUBLIC  GROUNDS,  PARKS 
AND  SQUARES. 


Definition  of  '"park." 
2:103;   6:212;   10:186. 

Dedication  of  land  for. 
1:501;  2:103,108;  5:130;  6:163; 
8:127;    9:119;    10:104;    11:91. 

Taking  of  land   by  eminent   do- 
main for. 
11 :  152, 

Extent  of  power  given  a  city  to 
condemn  land  "for  the  use  of  public 
parks." 
10:186. 

Abutting  owners'  rights. 
1:463;  6:163. 

Abutting  owners'  rights  as  to  rail- 
road In. 
12:225. 

Appropriation    of    easement    for 
light,  air  and  view  for  public  park 
by  restricting  height  of  buildings. 
8:221. 

Power  of  municipality  as  to  use 
and  control  of  public  grounds. 
10:104. 

Lease  of  part  of  public  park  for 
a  race  track,  not  a  diversion. 
12:467. 

Injunction  against  abandonment 
or  diversion  of  lands  dedicated  as 
a  public  park. 

1:463;  6:163;  7:119. 

Purchase  by  attorney  of  party. 
11:466. 

Purchase  by  one  co-tenant  for  an 
Inadequate  price. 
11 : 647. 

Purchase  by  one  having  an  in- 
terest as  heir  and  who  is  also  trus- 
tee of  one  of  the  other  heirs. 
3 :  565. 

Setting  aside  sale  for  Inadequacy 
of  price. 

4:681;   11:466;   12:450. 


Setting  aside   sale   for'  want   of 
proper  notice. 

9:591;    12:450. 

Sale  in  parcels  or  In  solido. 
11:466. 

Grounds  for  setting  aside  sale. 
8:614r   9:591;    10:547;    11:466; 
12:450. 


PUBLIC  LANDS. 


I.  In  genebaIm 

II.  Indians  and  public  lands. 
•III.    Homestead  entbies. 

a.  In  general. 

b.  Contracts,      conveyances     and 

mortgages. 

c.  Exemption  from  debts. 

d.  Timber  culture  claims. 

IV.  Grants  to  bailboads. 

V.  School  lands. 

VI.  Town  bite  lands. 

VII.  Swamp,    submebged  iOb   tide 

liANDS. 

VIII.  Pboceedings     in     land     de- 
fabtment. 

IX.  Patents. 

a.  In  general. 

b.  Issue  to  heirs  of  claimant. 

c.  Conclusiveness. 

d.  Cancellation  of  patent — ^Relief 

from  fraud. 

X.  Statutes  constbued. 


Improvements.  See  Improvements, 
n,  a. 

Mining  lands.  See  Mines  and  Min- 
erals, IV. 


I.     IN   GENERAL. 

Grant  by  United  States  to  state 
— When  It  becomes  effective. 
1:624. 

Power  of  government   as  to  se- 
lection of  military  reservation. 
1:519. 

Power  of  congress  to  withdraw 
public  lands. 
1:689. 

Conveyance  of  government  land 
to    Judge   of   court    in   trust    for 
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parties    entitled    to    conveyance — 
Conclusiyeness  of  acts  of  court. 
1:630. 

■ 

One  having  a  right  to  select  gov- 
ernment lands  is  under  no  obliga- 
tion to  give  the  state  any  informa- 
tion he  may  have  of  their  value. 
2:513. 

Rights  acquired  by  entry  of  pub- 
lic land  can  not  be  destroyed  by 
subsequent   legislation. 
3:593. 

Rights    of    one    purchasing   and 
taking  a    conveyance    of   the    im- 
provements,   and    possessory   rlght^ 
of  a  settler  on  unsurveyed  public' 
lands. 
3:593. 

When   claimant   acquires   vested 
rights. 
4:654. 

Right  to  pasture  stock  upon  pub- 
lic lands  and  cut  the  native  grasses 
therefrom. 

6:712;  12:470. 

Application  to  enter  land,  deemed 
filed  on  the  date  it  is  delivered  by 
the  applicant  for  filing. 
9:623. 

Action  by  state  to  protect  public 
lands. 

11:495. 

Mexican  grants. 
11:478;   12:468. 

Military  reservations  and  desert 
lands. 

11:479. 

Water  rights  on  public  lands. 
2:513,  722,  723;  3:586,  591,  593; 
4:636;    6:711;    7:639;    9:622; 
10:577;    11:493. 

Miscellaneous  decisions  upon  par- 
ticular points,  and  construction  of 
statutes. 

3:593;  4:654;  5:669;  6:712; 
7:641;  8:643;  9:623;  10:578; 
11:494,  499;  12:471,  473. 

II.     INDIANS    AND     PUBLIC 
LANDS. 

See  also  Indians. 


Lease  of  Indian  lands  in  violation 
of  United  States  statute. 
6:117;   11:477;  12:462. 

Title,  rights  and  powers  of  In- 
dians in  respect  to  public  lands — 
General  principles — Statutes  and 
treaties  construed. 

3:593;  6:691;  7:622;  8:627; 
9:600;  10:557;  11:477; 
12:462. 

in.     HOMESTEAD   ENTRIES. 

a.  In  general. 

Estate  and  interest  acquired  by 
entry. 

3:586;  4:646;  6:706. 

Invalid  certificate  of  homestead 
entry  as  color  of  title. 
7:636. 

Failure    to    reside    on   the    land 
through  a  mistake. 
4:646. 

Rights  of  widow  of  a  citizen  mak- 
ing a  homestead  entry. 
9:615;   10:573. 

EfPect    of    purchasing    claim    of 
prior  settler. 
9:615. 

Estate  and  rights  of  contesting 
claimant. 

3:586;  7:635;   8:638. 

Confirmation  of  a  previous  com- 
muted pre-emption  entry. 
9:615. 

Bad   faith. 
11:490. 

Priorities. 
11:490. 

Withdrawal  by  department— Will 
not  defeat  previous  settlement. 
1 :  589. 

Deserted  wife  treated  as  head  of 
the  family. 
1:589. 

Perfection    of    entry— -Rights    of 
settler  relate  back  to  date  of  set- 
tlement. 
1:589. 
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One  can  not  enter  public  lands 
for  the  use  and  benefit  of  another. 
2:513. 

• 

Right    of    pre-emption    given   to 
married  man — Effect  of  his  subse- 
quent divorce. 
2:513. 

Pre-emption  for  partnership  can 
not  be  made  by  one  member. 
2:513. 

Pre-emptor's    rights    descend    to 
his  lawful  heirs. 
2:513. 

Pre-emption   entry   may   be   can- 
celled for  fraud. 
2:513. 

Settlement  can  not  be  made  on 
improved  land  in  possession  of  an- 
other. 
2:513. 

Pre-emptor  in  possession,  who  is 
complying  with  the  statute,  acquires 
the  rights  of  a  riparian  owner. 
2:513. 

Government  land  within  incorpo- 
rated town,  not  subject  to  entry. 
2:513. 

Prescriptive  right  to  a  highway 
over  a  homestead  claim. 
8:638. 

Rights  of  contesting  claimants  as 
to  possession. 
S'638. 

Injunction   by   entryman  against 
trespasser. 
8:638. 

Possessory  right  of  applicant  for 
entrv  of  land  as  against  trespasser. 
b:615. 

Homestead  rights  can  not  be  ac- 
oiuired  in  lands  in  the  actual  pos- 
session of  another. 
3 :  586. 

Improvements     by      entryman — 
Taxation. 
3:586. 


Affidavits  and  declaratory  state- 
ments of  entrymen — Certified  copies 
as  evidence,  and  conclusiveness. 
3:586. 

Effect  of  misdescription  in  appli- 
cation. 
3 :  586. 

Power   of   land   commissioner   to 
cancel  final  homestead  receipt  and 
set  aside  the  entry. 
3:586;    4:646. 

Right    of    entryman    to    recover 
possession    from    one    holding    ad- 
versely. 
4 :  646. 

Possession  by  pre-emptor  of  lands 
never  offered  for  sale — Not  adverse 
to  grantee  of  the  government. 
5:664. 

Conclusiveness  of  adjudication  by 
land  commissioner  as  to  qualifica- 
tions of  pre-emptor. 
5:663. 

Cutting  of  timber  under  govern- 
ment permit,  on  lands  upon  which 
a  homestead  filing  has  been  made. 
5:663. 

Exemption    of    lands    from    pre- 
emption on  account  of  existence  of 
salines  or  minerals. 
6:706. 

Construction  of  statute  forbid- 
ding entry  upon  public  lands  in 
Oklahoma  until  they  are  declared 
open  to  settlement  by  proclama- 
tion. 

6:^.06;   9:615;   10:573. 

Rights  of  homesteader  who  has 
complied  with  all  provisions  of  the 
law,  but  fails  to  acquire  the  legal 
title  through  the  wrongful  actions 
of  the  land  officers. 
6:706. 

Effect    of   adverse   possession    of 
public  lands  by  one  claiming  them 
as  a  homestead. 
7:634. 

Cancellation  of  claim  by  aban- 
donment of  it  and  subsequently  ob- 
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taining  a  patent  under  an  amended 
statement. 
7:634. 

Certificate  of  entry  for  land  pre- 
viously granted  to  a  railroad,  void. 
9 :  615. 

Prosecution  of  claim  for  preemp- 
tion o(  homestead  as  a  recognition 
of  the  government's  tltla 
9:615. 

A    valid    homestead    entry    pre- 
cludes a  subsequent  entry,  until  the 
original  entry  is  cancelled. 
10:573. 

Right  of  entryman  to  sue  for  in- 
jury to  land  before  he  has  made 
final  proof. 
10:573. 

Ejectment  by  holder  of  duplicate 
final  receipt  of  receiver  of  United 
States  land  office. 
10:573. 

Cancellation  of  homestead  entry 
because  of  conflict  with  selections 
under  railroad  grant. 
10:573. 

Eiffect  of  one  acquiescing  in  can- 
cellation  of   his   declaratory   state- 
ment to  pre-empt. 
4:652. 

Occupancy  without  filing  prelim- 
inary affidavit  or  performing  con- 
ditions  requisite  to  the  establish- 
ment of  homestead  rights. 
3:586. 

The  right  to  a  soldier's  additional 
homestead  entry  is  personal  prop- 
erty and  is  assignable. 

3:586;  4:646;  6:706;  7:634. 

Miscellaneous  statutes  construed 
3:587;     4:646;     5:663;     6:706; 
7:634;  9:615;  10:573;  11:490; 
12:248,  249. 

b.  Contracts^   conveyances   and 
mortgages. 

Public  lands  not  a  lawful  subject 
of  private  contract 
4:635. 


Validity  of  agreement  by  home- 
j3tead  claimant  to  perfect  his  title 
and  convey  the  land  or  an  interest 
therein  to  another. 
2:511,  512. 

Contract  to  sell  made  after  final 
proof. 

10:574. 

Contract  to  make  homestead  en- 
try for  the  benefit  or  use  of  an- 
other. 
9:616. 

Contract  to  cancel  entry  in  order 
that  another  may  enter  the  land. 
8:638. 

Contract    to    convey   land    when 
title  becomes  complete. 
3:586;   6:707. 


Contract    concerning 
rights  of  settler. 
3 :  586. 


possessory 


An  assignment  of  a  pre-emption 
right  before  payment  of  the  pur- 
chase price  is  void. 
7:637. 

Contract  of  purchaser  of  public 
lands  to  convey  them  to  another. 
4:635. 

Contract  by  homesteader  to  con- 
vey  before  he  has  acquired  title, 
void. 
3:91. 

Sale  or  devise  of  timber. 
11:491, 

A    claim    upon    which    improve- 
ments   have    been    made    may    be 
sold  and  conveyed. 
1:589. 

Conveyance  of  homestead   after 
^removal  of  wife  therefrom — Neces- 
sity  of  joint   conveyance   of   hus- 
band and  wife. 
6:663. 

Right  of  claimant  to  convey  after 
he  has  complied  with  the  statuie 
and  received   final  certificate. 

6:707. 
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Sale    and    conveyance    of    home- 
stead rights. 

3:686;  4:647;  7:637;  11:491; 
12:249,   260. 

Validity   of   mortgage   by  home- 
stead caimant. 

2:515;  3:586;  4:647;  6:665; 
6:708;  7:637;  8:639;  9:617; 
}0:574. 


c.  Exemption  from  debts. 

Exemption  of  homestead  lands 
from  debts  of  patentee. 

2:515;     4:648;     5:665;     6:708; 
11:491. 

Effect     of     patentee     conveying 
the  land  to  another  and  afterward 
acquiring  the  title. 
4:648;    5:666. 

Liability  for  claim  tor  contribu- 
tion by  surety  who  makes  payment 
after  patent  is  issued. 
6:708. 

Liability  for  taxes. 
7:637;    9:616. 

Liability    for    tort  growing    out 
of  breach  of  contract 
6:708. 

Enforcement  of  mechanic's  Hen 
by    removal    of    building    erected 
on  homestead  claiip. 
8:639. 

Judgment  ordering  sale  of  land 
for  payment  of  debts  contracted 
prior  to  issuance  of  patent — 'Con- 
clusiveness against  collateral  at- 
tack. 

8:639. 

Conveyance  by  claimant  to  his 
wife  from  whom  he  afterwards  in- 
herits the  interest  conveyed,  all  be- 
fore issue  of  patent — Liability  for 
debts. 

9:616.. 

Lands  liable  for  debts  contract- 
ed by  the  homestead  claimant  be- 
tween the  date  of  the  final  certi- 
ficate and  the  date  of  the  patent. 
3:378-380. 


d.  Timber    culture    claims. 

Riparian   rights. 
8:640. 

Contract   to   sell   claim  prior   to 
final  proof. 

8:640;    12:468. 

Lands     subject     to     entry     and 
rights  of  transferee  of  one  making 
an  entry. 
9:623. 

UabiUty  for  debU. 
5:665,     666;     10:574;     11:491; 
12:468. 

Liability  for  personal  taxes  ow- 
ing by  claimant. 
7:637. 

Relinquishment   of  valid  entry. 
6:707. 

Death  of  claimant  before  obtain- 
ing title— Rights  of  heirs. 
5:666;   11:491;   12:468. 

Claimant  dying    before    issue  of 
patent  has  no  devisable  interest. 
11:491;   12:468. 

Agreement  between  husband  ana 
wife  affecting. 
11:491. 

IV.  GRANTS      TO       RAILROADS. 


Grant  of  public  lands  to  rail- 
roads— ^Miscellaneous  cases  and 
statutes  construed. 

1:603;  2:518;  3:585;  4:645 
5:661;  6:705;  7:633;  8:637 
9:614;  10:572;  ll:49z 
12:469. 

Grant  to  railroad — Rights  of  one 
claiming  under  a  previous  home- 
stead  entry. 

2:518;  3:585;  6:705;  7:633; 
8:637;  9:614;  11:492;  12:469, 
480. 

Conflicting  grants  to  railroads — 
Selection  of  deficiency. 
5:662. 

V.  SCHOOL    LANDS. 

Title  of  state  in  lands  reserved 
by  congress  for  school  purposes. 
4:637;    11:480. 
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Sale  or  lease    of    public  bcIlooI 
lands — Statutes    construed. 

2:516;  3:581;  4:638;  5:653; 
6:694;  7:624;  8:629;  9:602, 
10:560;    11:480;    12; 464. 

VI.  TOWN    SITE    LANDS. 

Power   of  town-site    trustees    to 
dedicate  land  to  public  use. 
3:584;   6:704. 


Conclusiveness    of 
town-site  trustees. 
4:644;    5:660. 


decisions    of 


Town-site       lands — 'Miscellaneous 
cases  and  statutes  construed. 
2:519;     3:584;     4:644;     5:660; 
6:704;    7:632;    8:636;    9:613; 
10:571;    11:482;    12:466. 

Vil.  SWAMP,      SUBMERGED     OR 
TIDE    LANDS. 

Swamp  lands — Statutes  con- 
strued. 

2:517;  3:582;  4:639;  6:703; 
7:631;  8:635;  9:612;  10:570; 
11:481;    12:465. 

Submerged   or   tide   lands — ^Title 

to  and  sale  of — Statutes  construed. 

4:643;     5:659;     6:703;     7:631; 

8:635;  9:612;  10:570; 

11:481;    12:465. 

Washington    statute    construed^ — 
Rights    of   one    making    improye- 
ments  to  purchase  tide  lands. 
4:759. 

VIM.  PROCEEDINGS      IN       LAND 
DEPARTMENT. 

Dismissal     of     adverse     claim — 
Rights  of  claimant. 
1:317. 

Power  of  land  department  as  to 
cancellation  of  entry  or  patent. 
6:692. 

Power  of  state  courts  to  ad- 
judicate rights  of  conflicting  claim- 
ants to  public  land,  pending  action 
by  the  land  department. 

2:332;  3:588,  593;  4:634; 
7:623;  8:628;  9:601;  10:559; 
11:496;   12:472. 


Power  of   state   courts   concern- 
ing questions  of  possession  pend- 
ing a  controversy  in  the  land  office. 
3:593;    4:674;    11:496;    12:472. 

When    equity   may    interfere,    in 
case  of  mistake  of  law  or  on  ac- 
count of  fraud,  with  the  decision 
of  the  land  department. 
7:623. 

Termination    of    Jurisdiction    of 
land  department  by  issue  of  patent. 
10:578. 

Reference  by  land  department  to 
court. 

12:472. 

Conclusiveness    of    decisions    of 
the  land  department. 

1:589;  2:513;  3:593;  4:633; 
5:652;  6:693;  7:623;  8:628; 
9:601;  10:558;  11:497; 
12:472. 


IX.  PATENTS. 

a.     in  general. 

Right  to  patent  becomes  vested 
when. 
1:317. 

Title  conveyed  by  patent. 
6:710;    11:498. 

Patent  is  prima  facie  valid. 
3:589;    5:667. 

Patent  issued  without  authority 
is  void. 
.  3:589. 

A    patent    for    lands     reserved 
from  disposal  is  void. 
6:709. 

Void    patent— Right    of    one    in 
possession  to  contest. 
6:710. 

Right  of  enterer  to  quantity  of 
land  called  for  in  his  entry. 
3:589. 

Degree  of  evidence  required  to 
annul  or  correct  patents. 
6:710. 
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iCon&truction   of    patents — Rules 
and  particular  cases. 
6:709. 

Patent  prevails  over  a  certificate 
of  an  earlier  entry. 
6:709. 

A  patent  cannot   be  Invalidatea 
by  subsequent  legislation. 
9 :  620. 

Patent  as  conveyance  of  title  to 
bed  of  navigable  stream. 
9:620. 

Mandamus    to    compel    commis- 
sioner to  issue  patent. 
9:620. 

Acceptance  of  patent  presumed. 
2:514. 

Delivery    and    record    of    patent 
not  necessary. 
2:514;  4:652. 

Issue  and  effect  of  land  patents. 
12:474. 

Effect  of  issuing  patent  in  name 
of  deceased  person. 
2:514. 

Description — Qovernment        sur- 
veys. 

12:474. 

Land  covered  by  boundaries. 
11:498. 

Wbat   a   government  admits  by 
issuance  of  patent 
1:583. 

Until  patent  is  issued  legal  title 
remains  in  the  United  States. 
2:513. 

Effect   of    inadvertent    issue    oi 
patent  to  one  claimant,  where  there 
are  conflicting  claims. 
3:593. 

A  patentee  takes  subject  to  pre- 
vious government  grants  for  pub> 
lie  highways. 
3:589. 

One  taking  patent  for  benefit  oi 
several  settlers  holds  as  trustee. 
4:652;   7:638. 


A  stream  is  not  declared  a  high- 
way by  reservations  in  a  patent  by 
the  state  of  a  certain  number  of 
acres  for  "highway." 
8:641. 

Construction     of     patent     from 
United  States  to  a  state  covering 
land  partly  within  and  partly  with- 
out a  meander  line  of  a  stream. 
4:652. 

Rights  of  one  entitled  to  patent 
upon    making   final    proof   not   di- 
vested by  his  wife  whom  he  has  de- 
serted making  final  proof  for  him. 
8:641. 

Confiict  between  senior  and 
junior  patentee. 

3:589;    5:667;    9:619;    10:575. 

Kentucky  statute  construed — In- 
cluding land  previously  surveyed 
or  patented. 

3:589;     7:638;     8:641;     9:620; 
10:575. 

Kentucky     statute     construed — 
Limiting  quantity  of  landi  embraced 
in  one  survey. 
9:620. 

b.  Issue  to   heirs  of  claimant. 

Issue  of  patent  to  heirs  of  entry- 
man — Heirs     take     title     directly 
from   the  government. 
7:634;    8:641;    9:620. 

Gives  no  title  to  estate  of  de- 
cedent. 

1:589.      ' 

Issue  of  patent  to  heirs  of  entry- 
man — Court      should      decide      to 
whose    benefit   the   patent   inures. 
4:649. 

Patent  to  heirs  of  deceased  en- 
tryman — ^Title      as      against      his 
grantee  after  final  proof. 
5:667. 

c.  Conclusiveness. 

When  patent  may  be  collaterally 
attacked. 
2:514. 
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Of  wliat  tects  a  patent  by  the 
United  States  is  conclusive  evi- 
dence. 

1:583;     2:514;     3:608;     4:651; 
6:709;    7:638;    9:618. 

Conclusiveness  of   recitals. 
2:544. 

Conclusiveness  of   patent   as   to 
lands  not  being  exempt  from  sale 
on  account  of  being  mineral  lands. 
9:615;    11:498. 

A  patent,  not  void  on  its  face, 
cannot  be  collaterally  attacked. 
1:583;   3:589.  593;   4:651. 


d.  Cancellation     of     patent — Relief 
from  fraud. 

Forfeiture   of   patent  a  question 
for. the  government. 
2:514. 

The  state  must  be  a  party  to 
any  proceeding  to  set  aside  a  grant 
by  it. 

7:638. 

Cancellation  of  patent  certificate 
—Rights  of  mortgagee  of  the  hold- 
er who  has  had  no  notice  of  the 
proceedings. 
5:667. 

Cancellation  of  patent  on  account 
Qf  Its  embracing  the  wrong  land. 
6 :  692. 

Cancellation  of  patent  issued  by 
mistake.  . 
3:667. 

Cancellation  of  patent — Power  of 
land   department. 
10:575. 

Patent  proQured  by  fraud — Relief 
in   equity. 

1:343,  344,  583. 

Patent  fraudulently  procured — 
When  holder  will  be  declared  a 
trustee. 

3:589;    7:638. 

Cancellation  of  patent  for  fraud. 
3:590. 


Equitable  relief  in  case  of 
fraudulent  or  erroneous  issue  of 
patent. 

3:588,  589;   4:650;  9:618. 

Rescission  of  patents. 
11:498. 

X.  STATUTES   CONSTRUED. 

Construction  of  miscellaneous 
Acts  of  Congress  and  local  stat- 
utes. 

1:583,  589;  2:515;  3:592,  593; 
4:653;  5:668;  6:713,  714; 
7:640;  8:642;  9:621;  10:576; 
12:248,  249. 


PUBLIC  OFFICERS. 


I.  IV    GENERAL. 

II.  LlABILrrT    OF    PUBLIC    OmCEBS. 


I.  IN    GENERAL. 

Commission   for  selling  land. 
1:363;    5:434. 

II.  LIABILITY     OF     PUBLIC     OF- 
FICERS. 

Mistakes. 
1:596;  3:2. 

Neglect  of  duty. 
4:716;    8:689. 

Recording  forged  instruments. 
l:366n. 


PUBLIC  SALES. 

See     EiXecution      Sales;      Judicial 
Sales. 


PURCHASE  MONEY. 

See   Vendor   and   Vendee,   VI. 


PURCHASE     MONEY 
MORTGAGE. 

See  Mortgages,  V,  d. 
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and 
the 


QUIETING  TITLE. 

I.  Right  of  Acnoir. 

a.  When   the   action  will  lie,  In 

general. 

b.  What  constitutes  a  cloud  on 

title. 

1.  In  general. 

2.  Contracts,  deeds,  mortgages 

and  leases. 

3.  Other       instruments 

claims. 

c.  Who      may       maintain 

action. 

1.  In   general. 

2.  Possession  necessary. 

II.  Pbogedube. 

a.  In  general. 

b.  Complaint. 

c.  Parties. 

d.  Answer    and    disclaimer — De^ 

fenses. 

e.  Counterclaim  and   cross   com- 

plaint. 

f.  Proof  required   of  plain tift. 

g.  Judgment. 

III.  Trespass  to  tby  TriLE. 


Partition.     See  Partition. 


I.  RIGHT    OF   ACTION. 

a.  When    the    action    will     lie,    In 

general* 

Statute     requiring     persons     to 
bring    action    to    quiet    title    upon 
petition  of  parties  interested,  with- 
in   a   certain    time,    constitutional. 
2:523. 

An  action  will  lie  to  quiet  title 
to  personal  property. 
7:642. 

To  determine  the  mere  right  to 
a  Ifen. 
7:642. 

To    determine    title    against    a 
mere  lien  holder. 
8:647. 

To  establish  a  title  based  upon 
the  statutes  of  limitations. 
4:655. 


To    establish    priority    of    Judg** 
ment  lien. 
5:670. 

To  establish  existing  title  with- 
out  reference   to   removing   cloud. 
6:715. 

To  compel  determination  of  ad- 
verse    claims    of    title    of    third 
parties. 
6:716. 

To  quiet  title  to  the  stone  on  a 
certain  tract  of  land. 
6:716. 

Action  does  not  lie  to  determine 
title  to  an  incorporeal  heredita- 
ment. 

2:520-522. 

As  to  when  the  action  will  lie 
to  determine   easements. 

2:522      note;      3:599;      7:642; 
8:647;    9:625. 

Right    of    plaintiff    to    maintain 
the  action  against  one  who  hoids 
the  legal  title  in  trust  for  him. 
8:647. 

When  equity  may  interfere  to 
prevent  a  threatened  cloud  on 
title. 

3:599. 

Unfounded    claims    which    cloud 
the  title  may  be  removed  regard- 
less of  their  character  or  manner 
of  assertion. 
1:594. 

The  action  will  not  lie  against 
the  mere  possible  assertion  of  an 
unfounded  claim. 
2:526. 

Mere  apprehension  of  the  pos- 
sible assertion  of  an  adverse  claim 
of  title  when  no  defect  or  Irregu- 
larity can  be  pointed  out,  not  suffi- 
cient. 

7:642. 

Equity  may  remove  a  cloud  al- 
though   the    defendants    have    not 
done  or  threatened  to  do  anything 
in  opposition  to  the  plaintiff's  title. 
7:642. 

Statutes  construed. 
8:647. 
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b.  What    constitutes    a    cloud    on 

title. 


1.    In  general. 

Cloud  on  title  defined. 
2:52flS;    9:624;    11:601. 

Elements    necessary    to    consti- 
tute an  outstanding  conveyance  a 
cloud  upon  title. 
3:600. 

Elements  necessary  to  constitute 
the  basis  for  equitable  interference 
in  the  removal  of  clouds  from 
UUe. 

5:672;   7:642;   9:624. 

Forged  instruments. 
6:715. 

Instrument  inyalld  on  Its  face. 
1:594;   3:600;   6:670;    11:501.    . 

Instruments    between    strangers 
to  the  title. 
12 :  476. 

Unrecorded  instruments. 
8:647. 


2.    OontracU,  deeds,  mortgages  and 

leases. 

Contracts  of  sale. 
3:600;. 5:670;    11:501. 

As  to  when  the  action  will  lie 
to  remove  a  void  deed. 

3:599;  7:642;  8:647;  11:501. 

Conveyance    by    a    third    party 
whom  the  deed  records  show  has 
no  title. 
8:647. 

Conveyance   by   devisee  pending 
settlement    of    testator's    estate — 
When  not  a  cloud  as  to  the   ex- 
ecutor. 
7:642. 

Deed' executed  for  the  protection 
of  a  surety  on  a  bond,  the  condi- 
tions having  been  complied  with. 
7:642. 


Conveyance  by  one  out  of  pos- 
sessioni,    void    as   to    an*  ladverse 
occupant — Not  a  cloud  as  to  him. 
4:658. 

Conveyance   giving   one   a   right 
to  redeem  which  is  not  exercised. 
4:658. 

Deed  by  one  having  no  color  of 
title  and  who  does  not  claim  title. 
2:526. 

An     administrator's      deed     for 
which  the  court  records  show  no 
authority. 
3:599. 

An    apparently    valid    deed    de- 
pendent   upon    a    preceding    void 
tax  deed. 
5:672. 

Mortgage  by  one   in   possession 
with  an  option  to  buy. 
3:600. 

Outstanding  lease. 
7:642. 

A  lease  which  has  become  void 
on  account  of  non-compliance  with 
its  conditions. 
4:655. 

3.    Other  instruments  and  claims. 

Verbal   claim   of  ownership. 
8:647. 

Mere  assertion  of  a  claim. 
1:594;    12:476. 

Worthless      adverse      claim     of 
title. 

3:599. 

Foreclosure  proceedings  void  on 
their  face. 
2:526. 

An  unauthorized  sale  of  a  home- 
stead. 
7:642. 

Void  Judgment. 
2:526;    4:655;    11:501. 

Voidable  decree  for  the  sale  of 
real  estate. 
3 :  600. 
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Judgment   which  Is  only  an  ap- 
parent Hen  on  a  homestead. 
4:658;    7:642. 

Undocketed  Jud'gment. 
11 :  501. 

Sale    under    a    Judgment. 
10:579. 

Notice  of  lis  pendens. 
11:501. 

Incompleted    order    to    establish 
a  road  over  one's  land. 
4:658. 

Ordinance    for    the    enlargement 
of  a  park  system  without  any  at- 
tempt to  condemn  lands. 
11:501. 

Complaint   asserting   title   under 
a   destroyed   deed   which  was   dis- 
missed   without   a  hearing  on   its 
merits. 
5:672. 

Paper  merely  asserting  an  equi- 
table right,  improperly  admitted  to 
record. 
3:600. 

Attachment  against  grantor  pre- 
viously holding  as  trustee  for  the 
grantee. 
8:647. 

Irregular    levy   of    an    execution 
and   sale   thereunder. 
6:715. 

A    threatened    Illegal    execution 
sale. 

4:655. 

Illegal  assessment  of  tax. 
3:599. 

Unauthorized      assessment      for 
street  improvements. 
7:642. 

Certificate  of  tax  sale  based  up- 
on a  void  assessment. 
10:579. 

Tax   fiale   by   city    of    lands   an- 
nexed  to  it  under   an   unconstitu- 
tional statute. 
12:476. 


c.  Who    may   maintain   the   action. 

1.    In  general. 

To     authorize    the    action,     the 
plaintiff   must   have   a  substantial 
interest  in   the  land  and  no  ade- 
quate  remedy   at   law. 
2:526. 

Smallness  of  plaintiff's  interest, 
no  bar  to  his  right  of  action. 
6:715. 

Corporation  may. 
2:82. 

As  to  when  a  grantor  or  vendor 
may   maintain   the   action. 

4:655;         5:670;         8:644-646; 
10:579. 

A    land    owner    who    has    given 
an  option  to  purchase. 
10:579. 

Owner  of  equitable   title  or   in- 
terest. 

4:656;    7:642;    9:625. 

Remainder-men. 
5:673;    8:652;    9:625;    10:579. 

Grantees  of   devisees. 
3:599. 

Administrators  and  executors. 
2:680;   6:715;    10:579. 

Locator  of  a  mining  claim. 
7:629. 

Grantor      wrongfully      retaining 
possession. 
3:599. 

Beneficiaries    under    a    deed    of 
trust. 

9:625. 

Holder  of  a  mortgage  lien. 
9:625;    11:500. 

When  heir  may  maintain  action. 
3:599;    7:642. 

Holder  of  certificate  of  purchase 
at  an  execution  sale. 
10:579. 

One  having  merely  a  right  of  re- 
demption  from   a  tax  sale. 
10:579. 
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Judgment   creditor   whp   has   ac- 
quired title  by  sheriff's  deed. 
4:666. 

One  In  possession  through  force 
or  without  legal  or  equitable  title, 
cannot. 
2:623. 

The   owner  of   a   homestead   in- 
terest In  real  estate  may  maintain 
the  action. 
2:522  note. 

Husband  cannot  maintain  action 
against    grantee    of    his    wife   von 
ground   that   the   real   estate   was 
purchased  with  his  money. 
2 :  523. 

Mortgagor       cannot       maintain 
action   against  mortgagee   without 
paying  or  offering  to  pay  the  debt. 
2:523. 

Grantor   In    warranty    deed,    as 
against   third   persons   claiming   a 
paramount  interest,  adverse  to  his 
grantee. 
6:716. 

Holder  of  executory  contract  for 
the    purchase   of   land,    to    obtain 
construction  of  his  contract. 
10:579. 

A  vendor  of  land  who  has  con- 
veyed with  covenant  of  warranty 
may  maintain  an  action  to  prevent 
a  cloud  on  the  title  of  his  vendee 
In  possession. 
8:644,  646. 

Purchaser  of  land   who  has  as- 
sumed payment  of  taxes  may  quiet 
his  title  against  a  tax  deed  based 
on   Illegal  delinquent   taxes. 
9:625. 

2.    Possession    necessary. 

As  to  when  possession  by  plain- 
tiff is  necessary  and  what  pos- 
session Is  sufficient. 

1:594;  2:527;  3:597,  599;  4:657; 
5:671;  6:715,  716;  7:642, 
643;  8:648;  9:625,  626; 
10:579,    581;    11:600;    12:475. 

One  In  possession  without  title. 
9:625. 


Peaceable  possession  under  col- 
or   of    title,    as    against    one    not 
having  a  superior  title. 
5:670. 

One     taking     and     maintaining 
forcible    possession     for   the    pur- 
pose of  filing  the  suit. 
9:625. 

Action    to    cancel    title    paper — 
Plaintiff   must  have   either  a  per- 
fect paper   or  prescriptive  title. 
5:670. 

Title  based  on  adverse  posses- 
sion. 

3:697;    6:715;    12:475. 

New  Jersey  statute  constniea — 
Rights     of     person     in     peaceable 
possession      of      land — "Peaceable 
possession"  defined. 
6 :  640. 

II.  PROCEDURE. 

a.  In    general. 

A  replevin  action  is  not  a  prop- 
er  means  of   determining  title   to 
real  property. 
8:652. 

Jurisdiction  of  equity. 
1:594;    3:599;    11:502;    12:478. 

Jurisdiction  of  equity  in  New 
Jersey. 

3:599;   9:625,  629. 

Equitable  nature  of  the  action — 
Effect  of  statutes. 
10:580. 

Power  of  court  to  prevent  multi- 
plicity of  actions. 
3:597. 

Action  to  quiet  title  against  a 
valid  Hen — Payment  or  tender  of 
the  lien. 

6:715;    11:503. 

Effect    of    indefiniteness    of    de- 
scription in  deed,  under  which  ae- 
f  end  ant   claims. 
9:629. 

Right  to  jury  trial. 
2:525;   3:597;   7:646;   9:629. 
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Action   by   vendor    against   ven- 
dee  failing   to   complete  purchase 
— Vendor    must    return    purchase 
money. 
2:523. 

Action  against  inyalld  tax  title 
— Duty    of    plaintiff   to    reimburse 
purchaser. 
4:661. 

Plaintiff  Is  entitled  to  ludgment 
for  or  against  him  regardless  of  In- 
significance of  defendant's  claim. 
3:597. 

Validity  of  a  will  may  be  deter- 
mined. 
2:524. 

Questions   of  boundary  may  be 
adjudicated. 
4:662. 

Determining   liens. 
3:597. 

Genuineness   of   Mexican   grants 
under  which  the  parties  claim  Is 
a  proper  subject  of  Inquiry. 
1:583. 

Who  may  join  in  an  action  to 
quiet  title. 

2:524;   6:719. 

Joinder  of  action  to  quiet  title 
and  recover  possession. 
7:646. 

Injunction  against  sale  of  land 
by  the  defendant  pending  the 
action. 

7:646;   8:651. 

I>efendants   without   Interest   In 
the  property  are  not  Interested  In 
the  rights  of  the  plaintiffs  as  be- 
tween themselyes. 
7:646. 

A    party    specially    pleading   his 
title    Is   precluded   {from    proving 
any  other  title. 
2:525. 

Prayer    for    general    relief   does 
not    authorize    judgment    In    pai^ 
tltlon. 
3:614. 


Admissibility  of  answer  of  one 
defendant  against  co^efendant. 
6:719. 

When  judgment  In  former  action 
to  quiet  title  is  admissible. 
11:604. 

Who    may   open   judgment    ren- 
dered   on    service    by   publication. 
11:504. 

No  judgment  recoverable,  against 
a  defendant  as  to  whom  no  issue 
is  formed. 
12:477. 

Action  by  state — Right  to  assert 
defects  in  tax  title  emanating  from 
It. 

11:502. 

Dismissal  for  want  of  prosecu- 
tion. 

12:478. 

Conveyance    of    land    by    plain- 
tiff— Right    to   prosecute    action. 
1:596. 

Right  of  plaintiff  to  show  good 
faith  after  defendant  has  set  up 
title  under  a  prior  unrecorded 
deed. 

8:651. 

Right  of  defendant  whose  title 
has  been  adjudged  invalid  to  as- 
sert an  equitable  lien  for  money 
p3id  by  him  in  discharging  a  valid 
mortgage. 
8:651. 

Where   both   parties   claim    title 

it  is   too   late  after  judgment  for 

the  losing  party  to  assert  that  the 

proper  remedy  was  by  ejectment. 

2:525. 

Action  by  one  claiming  title  as 
purchaser  at  a  sale  under  a  me- 
chanlc's  lien^ — Right  to  litigate 
question  of  damages  for  detention 
of  possession,  or  enforce  his  right 
to  remove  the  buildings. 
9:629. 

Bill  in  equity  to  quiet  title  not 
maintainable  In  the  United  States 
court  where  the  plaintiff  has  ade- 
quate and  complete  remedy  at  law. 
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and   this   rule   is   not  affected   by 
state  legislation. 
1:352,  354. 

Statutes  of  limitations  and 
laches. 

1:595;    11:503;    12:477. 

Action  to  establish  title  under 
the  "Burnt  Records  Act"  of  Il- 
linois. 

2:525,  559;  3:634a;  *  5:743; 
7:646. 

Minnesota  statute  construed — 
Action  to  determine  adverse  claims 
to  real  estate. 

3:597,  599;  7:642;  8:651; 
9 :  629. 

Statutes  construed  and  new  stat- 
utes. 

6 : 715. 

Miscellaneous  statutes  con- 
strued. 

2:525;  3:598;  5:676;  6:719; 
7:646;  8:651;  9:629,  652; 
10:585;  11:503,  505;  12:477, 
479. 


b.  Complaint. 

As  to  what  are  necessary  ana 
sufficient  allegations  in  the  com- 
plaint or  petition. 

2:524;  3:597;  4:660;  5:674; 
6:717;  7:644;  8:649;  9:627; 
10:582;    11:503;    12:477. 

Sufficiency  of  allegation  as  to 
defendants  adverse  claim. 

1:595;  3:595-597;  4:660;  5:674; 
7:644;  8:649;  9:627;  10:582; 
11:503. 

Complaint  must  allege  title  in 
the  complainant. 

5:674;    7:644;    9:627. 

Complaint     must     allege     t>lain- 
tiff's  interest  in  the  land. 
9:625. 

Complainant  must  show  either  a 
good   legal   or   equitable   title. 
3:599. 

Pleading   equitable  title. 
4:661. 


0.  Parties. 

All  who  have  or  claim  title  or 
interest  in  the  premises. 

1:595;     2:524;     3:597;     5:675; 
.9:629;    10:683;    12:4?" 

Husband  or  wife. 
8:597. 

Administrator. 
6:676. 

Prior   grantors. 
4:659;    12:477. 

Mortgagee. 
12:477. 

The  sheriff,  where  the  action  is 
to  cancel  his  deed  on  account  of 
fraudulent  collusion  with  the  debt- 
or. 

10:583. 

Death     of    plaintiff— Revival    of 
action  in  name  of  his  heirs. 
8:615. 

Constitutionality  of  statute  mak- 
ing unascertained  or  unborn  per^ 
sons  parties  and  providing  for 
their  representation  by  a  guardian 
ad  litem. 
7:646. 

d.    Answer  and  disclaimer — De- 
fenses. 


Amendment 
answer. 
9:629. 


of 


defendant's 


Defenses  provable  under  a  gen- 
eral denial. 

9:629;    10:583. 

Tax  deed*  as  a  defense. 
8:650. 

Action  to  quiet  title  to  a  mining 
claim — What  may  be  shown  under 
general  denial. 
6:719. 

Disclaimer — Right    of   defendant 
to  make  and  effect. 
3:596;    4:662. 

Disclaimer    by   defendant   as    to 
part  of  the  land. 
7:645. 
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Answer    setting    up    that    plain- 
tiff's  deed  was  acquired   by  fraud 
is  not  a  cross  complaint. 
9:628. 

No  defense  to  show  that  plain- 
tiff   has    parted  with    title    since 
comm^cing  the  suit. 
2:525. 

Pendency  of  another  action,  In- 
volving validity  of  instrument  rep- 
resenting the  cloud. 
6:715. 

A  claim  of  absolute  title  by  de- 
fendant does  not  preclude  an  ad- 
judication   of   his    rights   under   a 
deed  Intended  as  a  mortgage. 
9:629. 

Action  by  daughter  to  set  aside 
her  mother's  conveyance  to  a  step- 
father— Inequitable       conduct       of 
daughter  as  a  defense. 
9:626. 

Defendant  must  assert  his  intei- 
est  before  he  can  put  plaintiff  up- 
on proof  touching  his  possession 
and  title. 

3:594-596. 

An   answer   showing  defendant's 
claim    to    be   Junior    to    the    plain- 
tiff's is  insufficient. 
6:676. 

Constitutionality    of    statute    re- 
quiring defendant  to  disclaim  Inter- 
est In   property  or  state  fully  his 
claim. 
6:719. 

Curing    defective    description    In 
complaint   by   defendant's   answer. 
8:661. 

Action  against  husband  and  wife 
^—Right  of  wife  to  set  up  her  in- 
choate dower. 
11:503. 

Oregon      statute     construed — Ef- 
fect •  ot    answer   by   defendant  al- 
leging ownership  in  fee  subject  to 
life  estate  of  plaintiff. 
10:579. 

Sufficiency  of  particular  answers. 
4:662;    11:503. 


e.  Counterclaim     and 

plaint. 


cross     com- 


A  counter  claim  setting  up  de- 
fendant's ownership  and  asking 
that  his  title  be  quieted  calls  for 
reply. 

7:645. 

Defendant  pleading  counter  claim 
may     be    granted     relief     without 
specific   demand    therefor. 
2:525. 

As  to  when  defendant  may  file 
a  cross  complaint  and  sufficiency 
thereof. 

2:525;   4:661;    9:628. 

One    out    of   possession    casnot 
maintain  cross  bill  after  dismissal 
of  the  original  bill. 
10:585. 

Rignt^s    of    the    parties    may    be 
adjudicated   upon  cross  complaint. 
5:676;    6:718. 

Action   by   persons   claiming  un- 
der a  will — Right  of  defendant  to 
assail    validity    of    the    will    by    a 
cross   complaint. 
6:718. 

Defendant  asserting  title  by 
cross  complaint  has  burden  of 
proof. 

7:645. 

Cross   complaint   barred   by  pre- 
vious   Judgment   In    ejectment    In 
favor  of  the  plaintiff. 
8:650. 

Necessity     of    service    of    cross 
complaint  upon   the  plaintiff. 
9:628. 

f.  Proof    required    of    plaintiff* 

Plaintiff  must  recover    upon  the 
strength  of  his  own   title. 
3:597;    4:661;    11:503. 

Proof  required  of  the  plaintiff. 
1:595;     2:526;     4:662;     5:676; 
6:719;     7:642,     646;      8:651; 
9:629;    11:503;    12:477. 

Competency  and   proof  to   estab- 
lish title  through  a  lost  deed. 
3:634a. 
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Proof  must  correspond   with  al- 
legations of  petition. 
4:660. 

Proof     of     equitable     title     by- 
plaintiff  alleging  title  in  fee. 
10:586. 

Tracing   title   back   to   eommon 
grantor. 
6:719. 

If    defendant    defends,    plainQlff 
need  not  show  that  he  claims  an 
interest  in  the  land. 
1:595. 

Action  to  quiet  title  by  purchas- 
er   at    execution    sale — Sufficiency 
of  proof  by  plaintiff. 
6:719. 

What  conEvtitutes  a  material  Tar- 
lance. 
6:719. 

g.  Judgment. 

Force  and      effect  of  judgment. 

1:595;    3:597;    10:584. 

Setting     aside     judgment     ren- 
dered on  service  by  publication. 
2:525. 

Indiana    statute    construed — Fil- 
ing transcript  of  decree   with   re- 
corder and  auditor. 
10:584. 

Power  of  court  to  render  judg- 
ment establishing  defendants  title 
without  counter  claim  or  cross 
complaint   demanding   such    rellei. 

'   3:597. 

III.  TRESPASS    TO    TRY    TITLE. 

In     Texas,     convicting     claims 
concerning  title  to  real  estate  are 
determined   by  an   action  of  tres- 
pass.    , 
1:595. 

Sufficiency  of  complaint  in  action 
to  try  title  to  a  mining  claim. 
6:720. 

Effect  of  plaintifTs  allegation  of 
title    by    limitation,    after    general 
allegation  of  ownership. 
1:528. 


Right  of  plaintiff  to  make  amend- 
ments. 
2:528. 

Rights  as  to  dismissal  and  effect. 
2:528. 

Prior  partition  proceeding  as  an 
adjudication. 
2:528. 

Rights   of  parties   in   action   be- 
tween vendor  and  vendee. 
2:190. 

Defenses     admissible     under     a 
plea  of  not' guilty. 
3:615. 

Facts  constituting  the  basis   of 
equitable   relief   must   be   pleaded. 
3:601. 

Rights     of     plaintiff     recovering 
part  of  land  sued  for. 
3:601. 

Direction   of  verdict  for   defend- 
ant. 

3:601. 

Right  to  recover  on  strength  of 
possession  alone. 
3:601. 

Recovery    upon    title    based    up- 
on a  pre-emption  claim. 
3:601. 

Effect    of   answer    showing    that 
defendant  has  simply  the  rights  of 
a  mortgagee  out  of  possession. 
3:601. 

Judgment  in   favor  of  defendant 
in    prior    action    of    forcible    entry 
and     detainer    brought    by    plain- 
tiff's tenant. 
5:677. 

Cross  complaint  by  defendant — 
Effect  of  dismissal   by  plaintiff. 
5:677. 

Action  by  state  against  railroad 
company — Receiver    of    the     com- 
pany  as  a  party. 
5:677. 

Effect    of    proof    by    plaintiff    of 
prior  possession  under  a  deed. 
7:647. 
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Proof    of    prior    possession    by 
plaintiff,    sufficient    against  a  mere 
trespasser. 
9:630. 

Force  and  effect  of  presumption 
in  favor  of  plaintiff  who  shows  a 
prior  'possession  under  claim  of 
title  as  against  one  who  has  wrong- 
fully and  forcibly  acquired  pos^ 
session. 
5 :  677. 

Effect  of  plaintiff's  alienation  of 
premises,  pending  the  action. 
7:647. 

Disclaimer  by  defendant  of  title 
to  part  of  the   premises. 
7 :  647. 

Appeal  in  action — Effect  oi 
agreement  by  parties  on  the  ques- 
tion which  is  to  determine  the 
case. 

9 :  630. 


Proof     of     title 
source — Defendant 


from     common 
may    show    su- 


perior title  through  such  a  source 
or  otherwise. 
2:528. 

Proof     of     title     from    common 
source — Effect    of    proof    of    title 
through  an  execution  sale  against 
the   common  grantor. 
3:601. 

EiVidence     held     insufficient     to 
sustain    a    claim    through    a    com- 
mon source  of  title. 
6:720. 

Sufficiency    of    evidence    to    sus- 
tain recovery. 

3:601;    5:677;    9:630. 


QUITCLAIM  DEEDS. 

See  Deeds,  VH. 


RAILROADS. 


I.  In  gei?ebal. 

II.  Right  of  wav  fob  bailboad. 
a.  In   general. 


b.  Grant  of  railroad  right  of  way. 

1.  In  general. 

2.  Construction,    in    general. 

3.  Condition,     covenants     and 

limitations. 

c.  Nature  of  estate. 

d.  Possession  and  use. 

e.  Abandonment  or  forfeiture. 

f.  Wrongful     entry     by     railroad 

— Acquiescence  —  Remedies, 

III.  Railroad    cbossings    and    in- 

TEBSECTI0N8. 

a.  Railroad      crossing      highway 

or  street. 

b.  ETxtending  streets  across  rail- 

road. 

c.  Intersecting     or    crossing    oi 

railroads     and     street     rail- 
roads. 

IV.  Street   railboads. 

a.  In  general. 

b.  Rights  of   abutting   owners. 

V.  Elevated  bailboads. 

a.  In   general. 

b.  Rights    of    abutting    owners. 

1.  In  general. 

2.  Recovery  of   damages. 

3.  Meastire   of   damages. 

Railroads  in  stbeets  ob  high- 
ways. 

In  general. 

Ordinances  and  statutes  regu- 
lating. 

c.  Contracts     and    grants     from 
abutting  owner. 

d.  Abutting     owner's     right     to 
damages. 

1.  In  general. 

2.  Change  of  grade. 

3.  Measure     of    damages — ^Ele- 
ments considered. 


VI. 

a. 
b. 


Damages  for  land  taken  for.  See 
Eminent  Domain,  VI«   g. 

Fencing.     See  Fences,  III. 

Fires   by.      See   B^res,   II. 

Grant  of  public  lands  to.  See 
Public  Land®,  IV. 

Judgment  liens.  See  Judgments, 
III,  b. 

Lien  upon.    See  Mechanics'  Liens, 

II,  b,  2. 

Surface  water.    See  Waters,  V,  e,  5. 

Taking  of  railroad  lands  by 
eminent  domain  for  other  pur- 
poses.      See     Eminent    Domain, 

III,  c,  2:  VI,  c. 
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I.  IN    GENERAL. 

Regulation  of  railroads. 
12:484. 

Power  of  equity  to  prevent  sev- 
erance of  operating  railroad. 
5:792. 

Injunction     against  construction 
of  railroad  in  park. 
12:225. 

Authority  to  construct  a  railroad 
does  not  permit  it  to  destroy  pub- 
lic highway. 
3:677. 

Liability  of  vendee  or  lessee  of 
railroad  for  injury  to  property. 
3:667. 

Recovery  for  injury  to  property 
in  the  vicinity  of  a  railroad  result- 
ing from  noise  and  disturbance. 
3:667. 

Assignment  of  right  to  damages 
on  account  of  taking  of   railroad 
right  of  way. 
5:785. 

Compelling   railroad   to    reestab- 
lish station. 
11:545. 

Deed  by  railway  company  with- 
out  restrictions   or   reservations — 
When    grantor   may    retain    track- 
age, embankments,  etc. 
11:283. 

Tax   sale  of  segregated   portion 
of  a  railroad. 
5:907. 

Preliminary  location  and  survey 
— ^Statutes   construed. 
2:634. 

II.   RIGHT    OF    WAY    FOR    RAIL- 

ROAD. 

a.- In   general. 

Acquisition  of  right  of  way  for 
railroad  by  adverse  possession. 
7:724;   8:737;   11:543;    12:483. 

Priority    of    right    between    rail- 
roads. 

12:480. 


Change  of  location. 
12:480. 

Width  of  right  of  way. 
12:480. 

Parallel  lines. 
12:480. 

Rights   of   owner   in   possession 
by  tenant. 
9:701. 

Duty  of  railroad  as  to  drainage. 
3:677;    12:484. 

Where  company  enters  rightful- 
ly,   landlord's   remedy   is   by   con- 
demnation. 
1:602. 

Recording  location  of  railroad — 
Rights  acquired  by. 
1:603. 

Railroad  entering,  presumed  to 
take  as  much  land  as  the  law  al- 
lows. 

2:642. 

Right   of  land   owner  to   action 
for  damages,  where  there  has  been 
no  statutory  appropriation. 
3:671. 

Estoppel  of  railroad  company  to 
claim  statutory  width  of  right  of 
way. 

5:784. 

Dtind  lawfully  acquired  for  rail- 
road right  of  way — Effect  of  its 
subsequent  annexation  to  a  city 
which  accepts  the  land  as  a  public 
street. 
3:677. 

Liability  for  construction  of  em- 
bankment   extending    beyond    its 
right  of  way. 
8:741. 

Release    of    damages    by    land 
owner — When  it  extends  to  subse- 
I  quent   injuries   resulting  from   op- 
!  eration  of  trains. 
9:701. 

Liability  of  company  succeeding 
to  the   rights  of  another  railroad 
company    to    pay    necessary   com- 
pensation. 
9:701. 
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Recovery  of  damages  caused  by 
the  operation  And   extension  of  a 
railroad. 
9:701. 

Statute    authorizing    building    of 
railroad  across  streams  is  not  ap- 
plicable to  a  drainage  ditch. 
12:480. 

Construction    of    statute    forbid- 
ding construction  of  railroad  upon 
"private  way." 
12:480. 

Filing  of  location  for  a  rallroaa 
— Injunction   against   another   rail- 
road  appropriating  the  land. 
12:482. 

b.  Grant  of  railroad    right  of  way. 

1.    In  general. 

Grant  of  fee  simple — Rights   of 
subsequent   consolidated   company. 
2 : 633. 

Rights  of  grantor  upon  abandon- 
ment by  grantee. 
8:735. 

Grantor  having  right  to  remove 
buildings  must  do  so  at  his  own 
expense.    ' 
4:739. 

Legislative  grant  of  right  of  way 
— No  rights  acquired  if  repealed 
before  location  and  constructiqii  of 
road. 

1 :  603. 

Remedies   for    breach    of   agree- 
ment to  convey  right  of  way. 
9:702. 

Grant  induced  by  fraudulent  rep- 
resentations as  to  location  of  road. 
3:666. 

Covenant   to   run   certain   trains 
as  a  consideration. 
8:735. 

What  is  sufficient  consideration 
for  agreement  to  donate  land  for  a 
right  of  way. 
10:654. 

How  far  grant  bars  recovery  by 
grantor    of   damages   arising  from 


the    construction    or    operation    of 
the  railroad. 

1:601;     2:633;     3:666;     6:813; 
7:725;    8:736;    9:704. 

Right  of  way  donated,  to  revert 
to  donor  if  road  Is  not  built,  can 
not  be  transferred  to  another  com- 
pany. 
1:601. 

A  grant  by  a  land  owner  of  a 
right  of  way  to  a  railroad  company 
doe9  not  authorize  it  to  grant  a 
portion  thereof  to  some  other  com- 
pany for  the  construction  and  op- 
eration of  a  second  road. 
1:391-393. 

2.     Construction,  in  general. 

Statutory   grant   of   "lands"   and 
"streams"   to   a   railroad   company 
construed. 
7:726. 

Grant  not  enlarged  by  construc- 
tion. 

2:633;   4:739. 

Void  grant  by  married  woman — 
Effect  of  estoppel. 
4:739. 

Effect  of  grant  of  right  of  way 
by  co-tenant. 
3:666. 

Remedy   for   breach   of  railroad 
agreement  to  construct  and  operate 
a  line  of  road. 
7:727. 

Stipulation   requiring  grantee  to 
build    a    crossing — Treated    as    a 
reservation  and  not  an  exception. 
8:736. 

Grant  of  franchise  to   construct 
road   on   a   public   street. 
4:747;    5:780. 

Deed   recognizing   plat — Estoppel 
of  company  to  deny  easem'^nt  of 
street  marked  thereon. 
8:736. 

No   specification    as    to    width — 
Not  necessarily  implied  that  com- 
pany takes  to  the  extent  it  might 
have  acquired  by  condemnation; 
1:601. 
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Stipulation  for  reversion  in  case 
of  **failure  or  abandonment  of  en- 
terprise"— Deflection  of  a  few  feet 
on  some  part  of  tbe  line  does  not 
authorize  a  forfeiture. 
10:667. 

Construction        of        particular 
grants. 

1:600;  2:633;  3:666;  4:739 
5:780;  6:813;  7:725;  8:736 
9:703,  704;  10:654,  657 
12:484. 


3.    Condition,   covenante  and  limi- 

toUions. 

Conditions   of   a  grant  must  be 
complied  witli. 
5:780. 

Covenant  regulating  drainage  of 
water. 
1:601. 

Condition  that  a  depot  shall  be 
maintained. 

3:666;   9:703;   10:657;   11:542. 

Condition  against  sale  of  right 
of  way — Lease  distinguished  from 
sale. 

4:752. 

Attempt    to    exclude    other    rail- 
roads, void. 
1 :  601. 

Covenant  as  to  fences  and  cross- 
ings—Running with  the  land. 

3:301,      666;       7:725;       8:735; 
9 :  703. 

Stipulation  to  pay  for  fruit  trees 
in  case  they  are  destroyed. 
8:736. 

Effect  of  condition  that  no  more 
land  shall  be  taken. 
1:601. 

Covenant  to  provide  grantor  with 
crossing— Right   of    grantor   as    to 
use  of  crossing. 
12:481. 

Covenant  to  provide  farm  cross- 
ing—Right of  railroad   to   abolish 
crossing. 
12:481. 


Measure  of  damages  for  discon- 
tinuance of  farm  crossing. 
12:481. 

Action  for  breach  of  covenant  to 
construct   farm   crossing — Measure 
of  damages  and  effect  of  Judgment. 
12:481. 

Notice  of  conditions  in  an  unre- 
corded grant  of  a  right  of  way. 
12:483. 

EiUforcement  of  condition  against 
subsequent  grantee  of  railroad. 
12:481. 

Covenants  and  conditions  as  to 
construction  and  operation  of  road. 
9 :  703. 

Specific    performance    of    cove- 
nants  and   conditions   in   a  grant 
of  railroad  right  of  way. 
7:727;    10:655. 

Right    of    railroad    company    4n 
possession   after   forfeiture  .of   its 
rights  under  a  grant. 
10:654. 

Railroad  accepting  a  deed  of  a 
right  of  way  is  bound  by  its  con- 
ditions. 
3:666. 

Reservation  of  right  of  way  over 
railroad    track — Rights   of   grantor 
upon  railroad  raising  its  track. 
12 :  48L 

Purchase    by    railroad    of    land 
designated    as    a    right    of   way — 
Rights    of    subsequent    purchaser 
from  railroad. 
12:483. 

Effect  of  non-compliance  with  un- 
authorized oral  conditions  upon 
which  agent  of  company  takes 
deed. 

8:736. 

Reversion  of  land  to  grantor 
when  not  used  for  railroad  pur- 
poses. 

.    1:601;    6:813. 

Construction  of  particular  stipu- 
lations as  covenants  or  conditions. 
3:301;    11:65. 
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c.  Nature  of  estate. 

Estate  granted. 
1:601;     3:666;     4:739;     5:780; 
6:814;  7:725;   9:704;  10:666; 
11:541. 

Right   of  grantor   to  use   build- 
ings on  the  land. 
9:704. 

Right  of  grantee  to  minerals. 
10:656. 

Estate      acquired      under      pre- 
sumption of  a  grant  created  by  a 
statute. 
6:814. 

Rights  of  subsequent  grantee  of 
quarrying  rights  from  owner. 
11:541. 

Missouri      statute      construed — 
Rights    acquired    by    plank    road 
company  constructing  toll  road  up- 
on  public  highway. 
6:814. 


d.  Possession  and  use. 

Rights  of  abutting  owner  owning 
the  fee  as  to  use  and  possession  of 
right  of  way. 

1:153,  516;  2:642;  11:544. 

Owner   of    the    fee   may   remove 
grass  or  cultivate  the  right  of  way. 
1:153;   7:728. 

Right  of  owner  of  fee  to  fence  in 
part  of  right  of  way. 
10:658. 

Right  of  land  owner  to  maintain 
crossing  over  railroad  right  of  way, 
discussed. 

2:629-632. 

Right  of  railroad  to  elevate  its 
tracks. 
9:704. 

Change  of  grade  and  relocation  of 
track  within  bounds  of  way. 
,      11:544. 

Right    of    railroad    company    to 
drill  oil  well  on  its  right  of  way. 
11:384. 


Right    of    railroad    to    construct 
telegraph    and    telephone   lines   on 
right  of  way. 
11:545. 

Power  of   railroad   to  grant  ex- 
clusive  right  to  a  telegraph  com- 
pany   to   establish   lines   along  Its 
right  of  way. 
5:80;  8:72. 

Right    of    grantee    to    construct 
passageway  beneath  its  track. 
•     7 :  728. 

Railroad  may  erect  any  building 
necessary  for  carrying  on  its  busi- 
ness. 

1:516. 


Right    of    railroad 
erect  water  tank. 
7:728. 


company    to 


Right   to    erect   hotel    or   eating 
house  on  right  of  way. 
8:738;   10:658. 

Use  which  railroad  company  may 
make  of  right  of  way. 

.  1:516;  2:633;  3:665;  4:740. 

Rights  acquired  by  public  using 
railroad  right  of  way. 
4:740. 

Railroad  company's  right  to  ex- 
clusive  possession. 
2:631. 

Right  to  exclusive  possession  as 
applied  to  railroad  In   streets  and 
highways. 
4:747. 

Right  of  railroad  to  sow  Bermuda 
grass  on  right  of  way  to  preserve 
embankment  and  liability  for  dam- 
ages resulting  therefrom. 
9:705. 

* 
Liability  of  railroad  for  damages 
resulting     from     accumulation     of 
stagnant  water. 
12:484. 

Right  of  railroad  to  narrow  an 
underground      passage     which      it 
agreed  to  furnish  a  land  owner. 
8:741. 
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Power  of  railroad  to  regulate  use 
of  Its  right  of  way  by  hackmen, 
and  to  grant  exclusive  use. 

6:814;   7:728;   8:739;   9:706. 

e.    Abandonment  or  forfeiture. 

Acquisition   of   title   to   right   of 
way  by  adverse  possession  by  abut- 
ting land  owner. 
5:788;   8:737. 

Abandonment    of    railroad    prop- 
erty. 
12:1. 

Abandonment  a  question  of  fact. 
3:676. 

Abandonment  need  not  be  shown 
by  matters  of  record. 
2:641. 

As  to  what  non-user  will  operate 
as  an  abandonment. 
3:676;   8:741. 

Abandonment  of  road — Effect  up- 
on recovery  of  damages  for  breach 
of  condition  •  In  grant  of  right  of 
way. 

10:657.' 

To    whose    benefit    an    abandon- 
ment inures  in  case  of  conveyance 
Of  the  fee. 
10:662. 

Injunction     against     a     railroad 
abandoning  its  right  of  way. 
12:483. 

Forfeiture  for  failure  to  com- 
mence or  build  road  within  a  cer- 
tain time. 

3:676;   4:750;    12:483. 

Loss   by   railroad   of  claim   to  a 
right  of  way  by  negligence  In  as- 
certaining its  rights.  • 
12:483. 

• 

Iowa    statute    construed — ^Rever- 
sion for  non-user. 
12:483. 

Construction  of  particular  grants 
as  to  forfeiture  and  abandonment. 
2:641;       3:676;       4:571,      750; 
7:728;  10:657,662;  12:483. 


f.     Wrongful    entry    by    railroad — 
Acquiescence — Remedies. 

Acquiescence   by   land   owner   in 

construction  of  railroad  across  his 

lands — Effect    upon    his    right    to 

maintain  ejectment  or  injunction. 

1:602;  2:640;  3:238,239;  6:238; 

7:200;  9:191;  10:178. 

Remedies  of  land  owner  who  has 
acquiesced  in  the  use  of  his  land 
by  a  railroad  company. 

2:640;     3:667;     4:746;     6:812; 
7:724;   8:734;   9:701.  ' 


Subsequent     vendee's     right 
damages  upon  condemnation. 
2:640. 


to 


Trespassing  railroad  cannot  rely 
on  statute  of  limitations. 
5:765. 

Sufficiency  of  complaint  for  dam- 
ages   for    the   wrongful    taking   of 
land  by  a  railroad  company. 
9:701. 

Mi.     RAILROAD  CROSSINGS  AND 
INTERSECTIONS. 

a.     Railroad    crossing    highway    or 

street- 
Legislative    power    as    to    police 
regulations. 
6:815. 

Mandamus  to  compel  compliance 
with  statute. 
10:661. 

Power   of  legislature  to   require 
alteration   of   dangerous   crossings. 
8:740. 

Statutory  duty  as  to  crossings 
applies  to  all  streets  laid  out  after 
the  road  was  built. 

7:729;    8:740;    9:708. 

Ownership  of  bridge  constructed 
by    a    railroad    company    over    its 
right  of  way  as  a  part  of  the  pub- 
lic highway. 
5:790. 

Power  of  municipality  to  require 
all   railroads  to  construct  elevated 
tracks  over  all  crossings. 
10:660. 
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Duty  of  railroad   to  keep  cross- 
ing   In    repair    and    maintain    ap- 
proaches— Approaches   defined. 
4:749. 

Duty  of  railroad  as  to  conform- 
ing   its    crossing    with    change    of 
grade  in  street 
7:729;    11:546. 

Construction  of  statute  requiring 
railroad   to  restore  street  or  high- 
way to  its  former  condition. 
5:790;   6:815;   8:740. 

Complaint     to     compel     perform- 
ance of  statutory  duty  of  railroad 
— Necessity  of  demand. 
7:729. 

Right   of   street   railroad   to   use 
public  crossing  over  railroad'  right 
of  way. 
12:482. 

Iowa  statute  held  not  to  include 
overhead   crossings. 
6:815. 

Statutes  construed.  ' 

7:729;   8:740;   11:546. 


b.     Extending  streets  across 
railroad. 

Highway    cannot    be    established 
across    railroad    without    its    per- 
mission   or    through    proper    con- 
demnation proceedings. 
5:790. 

Enforcing  a  right  to  have  cross- 
ing by  proceedings  under  eminent 
domain. 
5:791. 

Municipality   cannot  by  the  con- 
struction of  streets  deprive  a  rail- 
road company  of  the  right  to  use 
its  track. 
3:675. 

Extension  of  street  across  a  rail- 
road— Measure  of  damages. 
4:748. 

Establishing  of  highway  across 
railroad — Right  to  recover  for  ex- 
penditures required  by  statute  or 
ordinance. 

2:642;   3:273;   6:271;  10:208. 


c.     Intersecting  or  crossing  of  rail 
roads  and  street  railroads. 

The  state  may  authorize  the 
crossing  of  one  railroad  by  an- 
other. 

3 :  673. 

Measure  of  damages. 
3:674. 

Power  of  equity  to  determine 
disputes  between  railroad  com- 
panies in  the  matter  of  crossings. 

4:748.- 

Right  of  crossing  company  to  be 
protected   by   injunction  in   execut- 
ing its  plan  of  crossing. 
5:791. 

Rights  as  to  crossing  of  spur 
tracks. 

12:481. 

West  Virginia  statute  construed — 
Right  of  railroad  to  cross  electric 
railway. 
12:482. 

Crossing  of  one  railroad  by  an- 
other— General  principles  and  stat- 
utes construed. 

1:603;     3:673;     4:748;     7:729; 
8:740;    10:660;    11:545. 

Crossing  of  railroads  and  street 
railways — General     principles    and 
statutes  construed. 
4:748;   5:791. 

Street  railway  in  city  street — 
Right  to  cross  track  of  railroad 
company  crossing  the  street,  with- 
out condemnation  proceedings  or 
the  payment  of  damages. 
3:675;   5:790;   9:707. 

IV.     STREET    RAILROADS. 

a.     In  general. 

Power  of  legislature  to  authorize 

use  of  streets. 
3:16. 

Power  of  municipality  to  grant 
exclusive  franchise. 
3:113. 

Estate    and    rights    acquired    by 
grant  of  right  to  use  street. 
11:544. 
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Takes  franchise  subject  to  right 
of  abutter  to  compensation. 
1:462. 

Rights  of,  superior  to  rights  of 
telephone  company. 
2:204. 

Road  must  be  constructed  in  ac- 
cordance with  franchise. 
6:51. 

Use   of  bridge   forming  part   of 
highway  over  railway  track. 
5:5. 

Right    to    construct    street    rail- 
way on  country  highway. 
4:4-8. 

As  to  when  injunction  will  He 
against  the  construction  and  opera- 
tion of  a  street  railway. 

2:12;    4:8    note;    6:51;    8:10; 
10:7. 

Statute  granting  powers  to  mu- 
nicipalities concerning  street  rail- 
ways does  not  authorize  the  con- 
struction of  an  ordinary  railroad 
in  a  street. 
6:51. 

Right  to  construct  a  street  rail- 
way  over  lands   acquired  by   pur- 
chase outside  the  street  limits. 
9:6. 

Liability  of  railway  for  accident 
caused    by    rail    projecting    above 
level  of  street. 
9:6. 

Rights  of  traveler  as  to  part  of 
street  occupied  by  street  railroad 
tracks. 
10:8. 

Right  of  municipality  to  remove 
tracks,  upon  failure  of  company  to 
comply  with  condition  on  which  it 
is  given  a  right  of  way. 
10:7. 

Power  of  municipality  to  repeal 
an     ordinance     granting     use     of 
streets  to  a  street  railway. 
10:7. 

Occupation    of    street    by   street 
railway — ^Rights  of  municipality  as 
to  use  of  street. 
3:677. 


Liability  of  city  for  unauthorized 
change  of  grade  made  by  a  street 
railway  company. 
5:10. 

Loss  of  franchise  by  delay. 
11:548. 

Ordinances     and     statutes     con- 
strued. 
5:6. 

New    York    statute    construed — 
Consent    of    municipal    authorities 
and  abutting  owners. 
7:7;   8:10. 

Michigan   street   railway   statute 
does  not  apply  to  construction  of 
street     railroad     alongside     of     a 
country,  highway. 
2:12. 

Miscellaneous  statutes  construed. 
9:6;   10:7;    11:6. 


b.     Rights  of  abutting  owners. 

Rights   of   istreet   tailway    com- 
pany    as    against   abutting   owner 
constructing  railroad  track  across 
a  street. 
11:7. 

When     not    liable    to    abutting 
owner  for  exemplary  damages. 
6:51. 

Abutting  owner's  right  to  dam- 
ages  does  not   depend   upon   road 
being  additional  burden. 
7:7. 

Right  of  abutting  owner  to  re- 
cover    damages     resulting     from 
maintenance  of  street  railway  turn- 
table near  his  property. 
8:10. 

Joinder   of   abutting   owners   in 
action   to  abate  street  railway   as 
nuisance  or  recover  damages. 
9:6. 

Abutting  owner  cannot  recover 
damages  because  increased  facili- 
ties for  travel  caused  fewer  people 
to  pass  along  or  congregate  on  his 
street. 
9:6. 
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Statute  requiring  consent  of 
abutting  owners — Such  consent  Is. 
not  a  property  right  which  can  be 
taken  under  eminent  domain;  it 
may  be  withheld  or  given;  or  may 
be  given  for  a  consideration. 
10:7. 


V.     ELEVATED    RAILROADS. 


a.     In  general. 


Elevated 
railroad. 
3:18. 


railroad    ae    a    street 


Right  to  condemn  property  given 
by   city    ordinance   limited   to   the 
route  specified  by  it. 
4:17. 

What  will  sustain  an  action  of 
ejectment     against     elevated     rail- 
road. 
4 : 1.7. 

Construction  of  statute  requiring 
consent  of  abutting  owners  to  con- 
struction of  elevated  railroad. 
6:62. 

Power  of  city  to  remove  limita- 
tions imposed  by  an  ordinance  as 
to  width  and  location  of  elevated 
railroad. 
6:62. 

The  use  of  a  street  for  the  con- 
struction and  operation  of  elevated 
railway  is  inconsistent  with  the 
purpose  for  which  streets  are  de- 
signed. 
2:13. 

b.     Rights  of  abutting  owners. 

1.    In  general. 

Elevated    railroad    as    an    addi- 
tional servitude. 
11:8. 

Barring    claim    to    damages    by 
prescriptive  right. 
12:226. 

Effect  of  conditional  consent  by 
abutting  owner. 
12:226. 


When  injunction  will  lie  against 
construction  iand  operation  of  ele- 
vated railroad. 

2:13;  6:7;  6:62;   12:132. 

What    amounts    to    consent    by 
abutting  owner  to  construction  of 
elevated  railroad. 
7:8. 

Sale  of  property  pending  an  ac- 
tion for  damages  and  injunction — 
Right  of  purchaser  to  be  Joined  as 
plalntlfP. 
7:8. 

Railroad   not   liable   to  abutting 
owner  for  damages  caused  by  ex- 
tension of  its  structures  by  order 
of  the  state. 
9:7. 

2.  Recovery  of  damages. 

Right  of  abutting  owner  to  re- 
cover damages. 
11:8. 

BIffect  of  death  of  owner  pending 
action  for  damages. 
3:18. 

Facts  which  will  create  presump- 
tion that  injury  to  property  results 
from  operation  of  elevated  railroad. 

7:8. 

Waiver  of  right  to  damages. 
3:18;    6:7;    6:52. 

Action   by  lessor   for  damages — 
Presumption  that  future  rents  will 
be  diminished  on  account  of  opera- 
tion of  railroad. 
8:11. 

Right  of  lessee  to  recover  dam- 
ages. 

4:17;   6:7;   11:8. 

Right  of  owner,  who  has  leased 
his  premises  after  construction  of 
road,  to  recover  damages. 
2:13. 

Evidence  admissible  in  actions 
for  damages. 

3:18;  6:7;  6:52;  9:7;  12:226. 

3.  Measure  of  damages. 

Measure  of  damages. 
3:18;   5:7. 
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Benefits  may   be  deducted   from 
consequential  damages. 
3:18;  4:17. 

Diminution     In 
value  of  premises. 
12:160. 


the     mortgage 


Damages   confined    to    what   the 
railroad   Is  authorized  to  take  or 
Interfere  with. 
2:13. 

Damages   may   be   recovered   for 
diminution  In  the  rental  value,  al- 
though   the    usable    value    of   the 
property  Is  undiminished. 
3:18. 

Injury   to  customers   of  tenants 
by  frightening  of  their  teams. 
11:8. 

Noise. 
3:18;  11:8. 

Particular  cases. 
3:18. 


VI.     RAILROADS  IN  STREETS 
OR   HIGHWAYS. 

a.    In  ganaral- 

As  *  an     additional     burden.    See 
Eminent  Domain,  IV,  e,  2. 

Right  of   contractor   engaged   to 
build  a  state  capitol  to  construct 
railway  In  street  to  transport  ma- 
terials. 
2:10. 

wiien  construction  of  railroad  in 
an  alley   will  be  treated  as  addi- 
tional burden. 
7:4. 

Railroads  In  streets    established 
by  dedication. 
6:50. 

Acquisition  of  right  by  user  for 
the  prescriptive  period. 
8:6.  737. 

Change  by  municipality  of  grade 
of   street   on   which    is   located    a 
railroad — Apportionment  of  cost. 
8:6. 


Power  of  city  to  Interfere  with 
rights    of    railroad    by    changing 
grade  of  street. 
3 :  677. 

.  Grant  of  right  to  place  railroad 
in    highway    as    an    abandlonment 
thereof. 
11 :  548. 


Injuries  to  abutting  property  are 
embraced  in  an  "assumption"  by 
one  railroad  company  of  the  obli- 
gations, debts,  and  liabilities  of  an- 
other. 
9:6. 

If  the   abutting  owner   has   the 
fee,   he   may  sue   for  damages   or 
maintain  injunction. 
3:11;  5:3. 

When  abutting  owner  may  have 
Injunction. 

2:10;     3:11;     5:3;     7:4;     8:6; 
10:5;   11:6;   12:225. 

b.    Ordinances  and  statutes 
regulating. 

Municipality  cannot  authorize 
occupation  of  street  or  highway  by 
railroad  without  legislative  au- 
thority, 

1:12;   6:47;   12:224. 

A  municipal   corporation   cannot 
enlarge    by    ordinances    statutory 
rights  of  a  railway  company. 
2:7. 

Rights  conferred  by,  against 
abutting  owners. 

1:462;    3:14;    7:4;     8:7;    9:3; 
10:5. 

The  city  has  no  power  by  ordi- 
nance to  authorize  a  railway  com- 
pany to  use  a  street  for  a  station 
or  side  track  for  storing  cars. 
4:16. 

Municipal  grant  of  right  to  con- 
struct railroad  in  street  does  not 
confer  right  to  destroy  the  street 
or  have  exclusive  use  of  it 

8:7;  10:5. 

Power  of  municipality  to  grant 
permit  to  lay  tracks  in  street  to 
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connect  business  house  with  main 
line  of  railroad. 
10:5;   11:545. 

Enforcement  of  forfeiture  where 
ordinance  Is  silent  as  to  forfeiture. 
2:7. 

Power  of   municipality   to   regu- 
late railroad,  after  grant  of  a  right 
of  way  on  Its  streets. 
12:484. 

Ordinances    construed — ^Rlght    to 
construct  additional  tracks. 
2:7. 

Statutory   provisions  construed. 
3:14;     6:47;     7:4;     8:7;     9:3; 
11:7. 

c.    Contracts  and   grants  from 
abutting  owner. 

Validity   of   contract   with   abut- 
ting owner. 
9:4. 

Construction  of  grant  by  abut- 
ting owners  of  right  to  construct 
railroad  in  streets. 

7:5;   9:3;   10:5;   11:542. 

Construction  of  statute  requiring 
consent  of  abutting  owners  to  con- 
struction of  railroad  In  street 
7:7;  8:10;  10:5,  7. 

Grant  by  abutting  owner  to  rail- 
road of  right  to  operate — ^Rlght  of 
company  to  construct  viaduct,  as 
agalnet  subsequent  grantee  of  such 
owner. 
11:6. 


d.    Abutting  owner's  right  to  dam- 
ages. 

1.    In  general. 

Abutting     owner     may     recover 
damages,    although    the   municipal 
grant  does  not  so  provide. 
4:15. 

An  abutting  owner's  right  to  re- 
cover is  not  afFected  by  the  fact 
that  as  a  member  of  the  city  coun- 
cil he  voted  to  authorize  the  use  of 
the  street  for  railway  purposes. 
2:7. 


Where  an  abutting  owner  owns 

the  fee  In  a  highway  or  street,  he 

Is  entitled  to  compensation  for  the 

construction  of  a  railroad  therein. 

1:4-7. 

Abutting  owner  having  jfee  )to 
the  center  of  street — ^Rlght  to  dam- 
ages for  construction  of  railroad 
on  opposite  side  of  street,  limited 
to  special  Injuries. 
3:7. 

Where  the  public  holds  the  fee 
In  a  street  or  highway,  an  abutung 
owner  cannot  recover  damages  on 
account  of  the  construction  of  a 
railroad  therein,  unless  he  suffers 
special  Injuries. 

I:8rl5;  2:10;  6:49;  9:6. 

Construction  of  railroad  in  street 
* — Rights  of  abutting  owner  as  to 
compensation,  whether  he  owns  the 
fee  In  the  street  or  only  an  ease- 
ment therein,  exhaustively  discuss- 
ed. 

1:4-16;  3:11. 

Abutting   owner    Is   entitled    to 
damages  for  special  Injuries. 
1:16.  17a;  2:11;  3:U. 

Where    recovery    Is    sought    for 
special  damages  they  must  be  spec- 
ially pleaded. 
6:48. 

An  abutter's  right  to  damages  for 
special    Injuries   Is   limited    to   In- 
juries suffered  by  him  distinct  from 
those  suffered  by  the  public 
6:47,  49. 

What .  obstruction    of    street    by 
construction    of    railroad    entitles 
abutting  owner  to  damages. 
1:462;  2:7;  8:12;  8:9;  11:6. 

What  obstruction  to  Ingress  and 
egress  will  entitle  abutting  owner 
to  damages. 

1:16;   3:12;   6:49;  7:6;  9:5. 

Action  by  abutting  owner  for 
damages — ^Admissibility  In  evidence 
of  receipt  executed  by  him  to  the 
railroad  for  damages  to  his  other 
lands. 
1:18. 
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When   state  owns   the   fee   In   a 
street,  and  also  the  abutting  land, 
it  Is  entitled  to  compensation. 
3:11. 

Rights  as  against  laying  of  tem- 
porary track. 
4:15. 

Rights  of  abutting  owner  on  an 
intersecting  street. 
3:11. 

Abutting     owner     may     recover 
damages  for  negligent  obstruction 
of  culvert  in  a  street. 
4:15. 

Right    to    damages    belongs    to 
owner  of  abutting  property  at  the 
time  of  appropriation  of  the  street. 
4:15. 

Effect  of  abutting  owner's  acqui- 
escence in  construction  of  railroad 
in  street. 
1:462. 

A  mill  owner  occupying  a  street 
by  the  construction  of  a  switch 
from  the  main  line  of  a  railroad 
to  his  mill  is  liable  to  the  abutting 
owners  for  damages. 
5:3. 

Right  of  subsequent  purchaser  of 
abutting  property  to  recover  dam- 
ages. 
6:48. 

Rights   of   subsequent   purchaser 
of  abutting  property  as  against  the 
laying  of  additional  tracks  by  fail- 
road. 
5:4. 

The  remedy  of  an  abutting 
owner,  injured  by  railroad  com- 
pany occupying  a  street  under 
municipal  authority,  Is  against  the 
company. 
6:48. 

Right  of  abutting  *  owner  to   re- 
cover damages  from  a  railroad  for 
its  closing  a  street  not  Immediately 
in  front  of  his  premises. 
8:9. 

Injuries    resulting    from    a    rail- 
road company  complying  with  stat- 
utory regulations. 
9:5;   10:6. 


Effect  of  subsequent  lease  of  rail- 
road  by  company  constructing  it  in 
street.  ^ 

10:6. 

Burden  of  proof. 
6:48. 

Miscellaneous  statutes  construed. 
3:15. 

2.    OTiange   of  grade. 

Liability  of  railroad  for  damages 
resulting  from  its  altering  the 
grade  of  a  street. 

1:18  note;  3:13;  10:6;  11:6.  7. 

Right  of  abutter  to  recover  dam- 
ages resulting  from  change  of 
grade  by  a  railroad  changing  its 
tracks  in  pursuance  of  a  municipal 
ordinance. 
10:10. 

Right  of  abutting  owner  to  in- 
junction to  restore  grade. 
5:12. 

Measure  of  damages. 
6:54. 

3.    Measure  of  damages — Elements 
considered. 

Right  to  set  off  benefits. 
2:11;   12:225. 

Measure  of  damages  to  lot  occu- 
pied by  a  mill. 
8:8. 

Depreciation    of     the    value    of 
abutter's  land. 
.  7:6;  9:5. 

No  recovery  can  be  had  for  in- 
juries due  to  increased  traffic. 
11:7. 

Loss   occasioned   by   inability   to 
rent  property. 
1:16. 

Diminution  in  rental  value. 
10:6. 

Increased  danger  from  fire. 
6:49. 

Speculative  damages  not  allowed. 

1:16. 
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Probable  future  damages. 
9:5. 

Right  to  recover  damages  on  ac 
count  of  annoyance  and  discomfort 
resulting  from  smoke,  cinders,  and 
noise. 

1:16;     2:11;    7:6;    8:8;    10:6; 
11:7;  12:134. 

Construction   of  interurban   rail- 
road in  street  or  highway. 
12:226. 

Mere    inconvenience    o(r    discom- 
fort to  the  occupants  of  adjacent 
property. 
12:134. 

Damages     recoverable     for     con- 
struction of  railroad  on  an  embank- 
ment or  in  an  excavation. 
12:224. 

Particular  cases. 
8:8;    12:224,  225. 


VII.    Appeals  in  beai,  actions. 

a.  In  general. 

b.  Who  may  appeal. 

c.  Reversal  of  Judgment. 


REAL  ACTIONS. 


I.      JXTBISDIOnOK. 

a.  In  general. 

b.  Lands  in  another  county  or  in 

several  counties. 

c.  Lands  in  another  state. 

d.  Particular  actions  and  partic- 

ular courts. 

e.  Depending  on  action  involving 

title  or  a  freehold. 

f.  Legal  or  equitable  Jurisdiction. 

g.  State  and  federal  courts. 

II.  Notice  by  publication. 

a.  In  general. 

b.  Actions  maintainable  on. 

c.  Form  and  sufficiency  of  notice. 

III.  Demand  and  tendeb. 

a.  Necessity  and   sufficiency. 

b.  Waiver. 

IV.  Pabties  to  beal  actions. 

a.  In  general. 

b.  Plaintiffs. 

c.  Defendants. 

V.  Pleading  and  pbactice. 

a.  In  general. 

b.  Answer. 

VI.  Attobney's   fees   in  beal  ao- 
.  .  tions. 

a.  Contracts  to  pay  and  lien  for. 

b.  In  what  actions  recoverable. 


Actions   for  purchase  money.    See 
.  Vendor  and  Vendee,  VI,  c. 
Assignment  of  dower.    See  Curtesy 

and  Dower,  VII. 
Condemnation   of   land.    See   Bml- 

nent  Domain,  VII. 
BJectment.    See  Ejectment 
Evidence  In  real  actions.    See  Evl- 

d^ice. 
Forcible  entry.  See  Forcible  Entry 

and  Detainer. 
Former     adjudication.    See     Judg- 
ments, II. 
Injunctions.    See  Injunctions. 
Judgment.    See  Judgments* 
Law    of    place.     See     Conflict     of 

Laws. 
Partition.    See  Partition. 
Quieting  title.    See  Quieting  Title. 
Receivers.    See  Receivers. 
Reformation.    See  Reformation. 
Specific  performance.    See  Specific 

Performance. 


h    JUmSDICTION. 

a.     In  general. 

When  presumed. 
2:333a. 

How  Jurisdiction   of  the  person 
may  be  acquired. 
4:671. 

Sufficiency  of   recitals  In  record 
to  show  Jurisdiction. 
3:606. 

Want'bf  Jurisdiction  must  be  ob- 
jected to  in  the  court  below. 
2:337. 

Enjoining  acts  of  non-residents. 
6:725. 

Power  pf  court  having  JuriBdi& 
tion    of    lands    over    non-resident 
parties. 
5:686. 
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Jurisdiction      depending       upon 
amount    involved — Uniting    several 
distinct  claims. 
9:652. 

Conferring  jurisdiction  by  agree- 
ment or  waiver  of  want  of  jurisdic- 
tion. 

2:336;  5:678. 

Construction    of    statute   irequlr- 
ing  action  to  be  brought  in  county 
where  land  is  situated. 
2:334,  336;  4:673. 

Jurisdiction  over  unborn  or  un- 
ascertained parties  through  repre- 
sentation by  trustee,  or  owner  in 
being. 

8:257;  9:237;   10:586. 

Conflict  between  courts  of  con- 
current jurisdiction — Right  of 
court  first  acquiring  jurisdiction  to 
retain  it  until  the  end  of  the 'liti- 
gation. 
6:721. 

Statute  denying  justice  jurisdic- 
tion to  try  action  on  "contracts  for 
real  estate/'  construed. 
2:332. 

When  a  court  has  jurisdiction  of 
the  subject-matter. 
2:333. 

Boundaries  of  municipality  not 
extended  by  reason  of  owners  of 
land  therein  having  appurtenant 
rights  extending  beyond  such 
boundaries. 
2:336. 

Jurisdiction  of  equity  over  per- 
son in  case  of  breach  of  trust  or 
of  contract  although  lands  affected 
are  not  within  its  jurisdiction. 
3:604. 

b.     Lands  in  another  county  or  In 
severai    counties. 

Setting    aside    fraudulent    mort- 
gage of  land  in  another  county. 
7:650. 

A    court   having  jurisdiction   of 
the  i>arties  may  decree  a  sale  of 
the  land  in  another  county. 
7:650. 


Decede>nts*      estates — Power      of 
court  to  decree  a  sale  or  make  par- 
tition among  heirs  or  devisees  of 
land  in  another  county. 
7:650. 

Court     having     jurisdiction     of 
guardianship— Power  to  order  sale 
of  ward's  land  in  another  county. 
3:604. 

Deed  to  land  in  one  county  de- 
posited in  escrow  in  another  county 
— Latter  county  has  jurisdiction  of 
cause  of  action  for  nondelivery  of 
the  deed. 
7 : 650. 

Foreclosure  of  mortgage  upon 
real  estate  in  another  jurisdiction 
— Power  of  court  to  compel  mort- 
gagor to  convey  equity  of  redemp- 
tion to  the  mortgagee,  upon  default 
in  pasrment. 
3:604. 

Enjoining  a  threatened  trespass 
upon  lands  lying  in  another  county. 
6:725. 

Land  in  several  counties — ^Action 
to    recover    may    be    brought    in 
either. 
1:266. 

Land  In  several  counties — ^Juris- 
diction of  action  to  partition. 
2:336. 

Injury    by    pollution    of    stream 
through   deposit   of   injurious   ma- 
terials made  In  a  different  county — 
Jurisdiction  in  either  county. 
2:336. 

Land  in  different  counties — Stat- 
ute authorizing  foreclosure  suit  in 
any  one  of  the  counties. 
4:673. 

Several  mortgages  upon  lands  in 
different  counties — Treating  as  one 
instrument  for  the  purpose  of  giv- 
ing jurisdiction  to  court  in  either 
county  to  foreclose  them. 
6:725. 

Statutes  construed. 
7:650. 
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c.  ,  Lands  In   another  state. 

In  what  cases  a  court  of  equity 
may    affect    real    estate    in    other 
states  by  Its  decree. 
2:335. 

Foreclosure  of  Hen  on  lands  ly- 
ing in  another  state. 
9:633. 

Distribution   of  lands   owned   by 
testator  in  another  state. 
9:633. 

Enforcement  of  decrees  in  other 
states  as  obligations. 
4:665,  668.  670. 

Enforcement    of    trust    or    per- 
formance of   contracts   relating   to 
land  in  another  state. 
1:263,  265;  4:669. 

Action  to  rescind  contract  made 
within  a  state  concerning  foreign 
hind. 

1:486. 

Power   of  cpurt  having  jurisdic- 
tion   of   parties   to    render    decree 
affecting  title  to  real  property  in 
another  state. 
8:656;   9:633. 

Power  of  court  having  jurisdic- 
tion of  parties  to  decree  convey- 
ance of  land  in  another  state. 

1:263;  4:663-670;  8:656;  9:633. 

Power  of  court  to  compel  heirs 
of  an  insolvent  intestate  to  convey 
land  iu  a  foreign  state  to  a  com- 
missioner appointed  by  such  court 
to  have  the  land  sold  to  pay  debts. 
8:656. 

Jurisdiction     to     foreclose    trust 
mortgage    on    a    railroad    though 
part  of  its  line  is  outside  the  state. 
4:669;  6:725. 

Setting     aside     conveyances     of 
land  in  another  state  as  a  fraud 
upon  creditors. 
7:650. 

Jurisdiction     of    courts    of    one 
state  to  determine  validity  of  con- 
veyance of  lands  in  another  state. 
8:657. 


Action  to  determine  the  title  and 
right  to   use  waters   of   a   stream 
which  rises  in  another  state. 
9:633. 

Action  to  recover  damages  for 
injuries  to  lands  situated  in  an- 
other state. 

2:335;   3:604;   5:6«5. 

Decrees  concerning  lands  in  an- 
other state  affect  the  parties  and 
not  the  land. 

3:604;   4:669;   5:685. 

Power  of  court  having  jurisdic- 
tion of  party  to  enjoin  prosecution 
of  action  in  another  state  affecting 
property  therein. 
5:687. 

d.     Particular  actions  and   particu- 
lar courts. 

Action  to  quiet  title  or  enforce 
liens. 

2:336. 

Action  of  trespass  for  injury  to 
real  estate. 
5:684. 

Action    by   vendee   to   enforce   a 
lien  against  a  vendor  who  has  re- 
scinded his  contract. 
5 : 684. 

Action   for   specific  performance. 
5:684;  10:687. 

Action  for  destruction  of  growing 
crops. 

5:684. 

Action  to  declare  a  mortgage  a 
prior  lien. 
8:656. 

Action  to  declare  one  a  trustee 
of  lands. 

9:633;   11:512. 

Action  to  <^ancel  a  mortgage. 
9:633;   10:589. 

Action  to  enforce  bond  given  for 
purchase  price. 
10:589. 

Action   to   set  aside   administra- 
tor's sale. 
8:656. 
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Action    to    compel    specific    per- 
formance. 
10:589. 

Action  on  sherlfTs  bond  for  tree- 
pass  committed  by  his  deputy. 
10:589. 

Action  to  vacate  Judgment. 
10:589. 

Jurisdiction  of  particular  courts 
and  of  particular  actions. 

2:332;  3:606;  5:683;  6:726; 
7:651;   8:655. 

Mlscellaneoufl  statutes  construed. 
3:606;     5:683;     6:726;     7:651; 
8:655. 

e.     Depending   on   action   Invoiving 
title   or  a   freehold. 

As  to  when  title  Is  Involved  in 
an  action,  in  determining  the  ques- 
tion of  jurisdiction. 

1:624;  2:334;  3:602;  4:671 
5:680;  6:722;  7:648;  8:654 
9:632;  10:587;  11:506,  636 
12:7,  247. 

How, it  is  determined  whether  or 
not  title  is  involved. 
5:679. 

When   it  must  appear  from  the 
evidence  that  title  is  Involved. 
11:512. 

Jurisdiction  depending  upon 
action  involving  a  free-hold — Ab  to 
when  a  free-hold  is  involved. 

1:624;  3:603,  625;  4:689; 
5:€80;  6:722;  7:648;  8:654; 
9:632;  10:587;  11:501;  12:7. 
371,  560. 

f-     Legal  or  equitable  Juried Ictio/i. 

Concurrent    Jurisdiction    in    case 
of  fraud. 
1:264. 

Changing    action     at    law     into 
equity  by  amendment. 
1:251,  264. 

Equity  will  not  aid  persons  seek- 
ing to  evade  the  law. 
3:289. 


When  equity  will  aid  an  execu- 
tion creditor. 
5:325;   9:279. 

Existence  of  adequate  remedy  at 
law  as  a  bar  to  equity  Jurisdiction. 
2:337;     3:289;     5:690;     6:724; 
11:143. 

One   may    invoke   equity   to   en- 
force a  lien  without  exhausting'  his 
legal  remedies. 
5:472. 

Legal  and  equitable  Jurisdiction 
distinguished — ^What  actions  are 
within  the  Jurisdiction  of  courts 
of  equity  and  what  actions  are 
within  the  Jurisdiction  of  courts 
of  law, 

1:264;  2:337;  3:603;  4:675; 
5:690;  6:724;  7:649;  8:658; 
9:634;   10:588. 

Defects    of    title,    occasioned    by 
want  of  seals  of  public  officers,  may 
be  cured  by  a  suit  in  equity. 
^:283. 

Equity  may  give  relief  where  ILn 
instrument  fails  to  express  the  in- 
tentions of  the  parties  or  fraud 
will  result  upon  giving  it  Its  legal 
effect. 
3:283. 

Jurisdiction  of  equity  to  award 
writ   of   aseistanoe  to   put   one   in 
possession. 
10:588. 

Jurisdiction  of  equity  over 
boundary  dispute. 

4:675;  6:724;  7:649;  11:513. 

Waiver  of  right  to  transfer  from 
equity. 

11:513. 

One  seeking  the  aid  of  a  court 
of    equity    must   be    diligent,    free 
from  fraud,  and  must  do  equity. 
3:289. 

When  equity  will  retain  Jurisdic- 
tion having  once  acquired  It. 

1:264;  2:337;  3:603;  5:691; 
6:724. 

Miscellaneous  notes  on  equitable 
principles. 
3:289. 
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g.      State    and    federal    courts. 

Federal  jurisdiction  over  inland 
lakes. 

1:266. 

Jurisdiction    of    state   court   not 
divested   by   appointment  of  a   re- 
ceiver by  a  federal  court. 
.4:674;  5:708;  6:723. 

Foreclosure  of  tax  lien  in  state 
court  pending  attachment  of  prop- 
erty in  federal  court. 
9:631. 

Jurisdiction     of     federal     courts 
over  lands  ceded  by  the  state  to  the 
United  States  for  federal  buildings. 
6:723. 

Conflict  between  state  and  fed- 
eral courts — Right  of  court  first 
Acquiring  jurisdiction  to  retain  the 
same. 

4:674;   5:681. 

Jurisdiction  of  state  court  to  en- 
join execution  sale  of  land  under 
aftachment  issued  from  thje  federal 
court. 

12:164. 

Action  in  federal  court  to  enforce 
meohanic-s'   lien — No  bar  to  subse- 
quent action  in  state  court  to  fore- 
close a  mortgage. 
8:653. 

Pendency  of  bankruptcy  proceed- 
ings in  a  federal  court  bars  action 
in  state  court  involving  title  based 
on  the  assignee's  sale  thereunder. 
8:653. 

State   legislation   cannot  enlarge 
equity  powers  of  the  federal  courts. 
1:354. 

Cloud    on   title   created   by   sale 
under    federal   judgment — ^Jurisdic- 
tion of  state  court  to  remove. 
1:266. 


II.     NOTICE     BY     PUBLICATION. 

a-     In  general. 

Personal     judgment     cannot     be 
rendered  upon. 
1:576. 


False     affldaivit     for     procuring 
service,    ground    for    setting   aside 
judgment  by  default. 
2:494. 

Effect  of  recital  in  judgment  as 
to  service  of  notice. 
2:490. 

When  service  is  complete. 
7:591. 

Collateral  attack  upon  service  by 
publication. 

7:591;  8:592. 

Right  of  clerk  and  master  of  a 
chancery  court,  who  is  complain- 
ant in  a  cause  to  make  affidavit  of 
non-residence  and  issue  order  for 
publication. 
8:592. 

Jurisdiction    limited    to   proceed- 
ings of  which  notice  is  given. 
10:521. 

Right  to  vacate  a  decree  render- 
ed against  one  on  notice  by  publica- 
tion is  assignable. 
5:688. 

Recital  in  judgment  as  to  notice 
given  by  publication — Sufficiency  to 
prevent  collateral  attack. 
5:688. 

Service  by  publication  cannot  be 
authorized  as  to  resident  defend^ 
ants. 

2:331  note. 

A  statute  may  authorize  the  serv- 
ice of  process  by  publication  upon 
unknown  claimants. 
2:331. 

Constitutionality  of  statute  au- 
thorizing notice  by  publication  in 
proceedings  to  foreclose  a  mort- 
gage. 

1:576. 

Miscellaneous  statutes  construed. 
3:549;     4:566;     5:688;     6:659; 
7:591;   8:592. 

b.    Actions  maintainable  on. 

Action  to  quiet  title. 

1:326,  595;  2:329-331,  525. 

Action  to  cancel  a  deed. 
6:659. 
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Action    to    set   asicte   fraudulent 
conveyance. 
2:494. 

Action  to  reform  a  deed. 
3 :  549. 

Suit   for   specific   performance. 
4:565. 

Proceedings  to  sell  a  life  estate 
in  lands. 
9:569. 

Proceedings  for  establishment  of 
highway. 

2:331  note. 


c.     Form  and  sufficiency  of  notice. 

Who  may  make  the  affidavit  for 
publication. 
6:659. 

Affidavit  for  publication — Setting 
forth  cause  of  action. 
5:688. 

Aflkiavlt  by  attorney  of  party. 
3:549. 


Affidavit 
and  belief. 
9:569. 


made    on    information 


What  constitutes  a  newspaper. 
3:550;    5:689;   8:592;    10:521.     ' 

What   constitutes   sufficient   pub- 
lication. 
1 :  576. 

Notice  muflt  be  for  the  full  per- 
iod required  by  the  statute. 
2:494. 

Making  one  of  the  publications 
on  a  legal  holiday. 
3:549. 

Sufficiency  as  to  designation  of 
the  person  by  name  and  effect  of 
misnomer. 

4:565;   6:659;   7:591;  8:592. 

Construction    of    statute    requir- 
ing publication  "for  six  successive 
weeks,  at  least  once  in  each  week. 
6:615. 


»f 


Service  by  publication  must  be 
made  in  strict  accordance  with  the 
statute. 

4:565;  7:591. 

Affidavit  of  proof  of  publication 
— Necessity  of  signature  of  officer 
to  the  jurat. 
7:591. 

Validity  of  order  based  on  affi- 
davit previously  made. 
9:569. 

Illinois    statute   construed — Suffi- 
ciency of  certificate  of  publication 
of  notice. 
5:688. 

Maine   statute  construed — Certifi- 
cate of  notice  by  publication. 
2:494. 

Particular  cases  as  to  sufficiency 
of  notice. 

7:591;   8:592;   9:669. 

Ill-     DEMAND  AND  TENDER. 

a.    Necessity    and    sufficiency. 

Effect  of  absence  from  the  state 
of  party  upon  whom  demand  is  to 
be  made. 
3 :  607. 

Action  for  withholding  possession 
of  a  building  which  one  has  a  right 
to    remove — Demand    necessary    to 
give  right  of  action. 
3:607. 

Demand  and  tender  made  at  such 
an  hour  of  the  day  as  to  render 
compliance  practically  Impossible 
on  account  of  banks  being  closed, 
not  sufficient. 
2:536. 

What  constitutes  a  sufficient 
tender. 

3:607;     4:677;     6:731;     7:656; 
10:594. 

Keeping  tender  good. 
3:607;  5:699;  8:663. 

Conditional  tender. 
7:656;   10:694. 
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Who  may  take  advantage  of  fail- 
ure to  make  tender. 
3 :  607. 

Cancellation     of    conveyance    or 
mortgage— Tender    of    amount    re- 
ceived on  account  of  it. 
3 :  607. 

ResclsBion      of     contract — Wlien 
tender  Is  necessary. 
3:607. 

When  vendor  must  make  tender 
of  deed  before  declaring  forfeiture 
of  contract. 
4:677. 

Action  by  vendor  to  rescind  con- 
veyance     for      fraud — ^Tender     of 
money  paid  by  grantee. 
5:697. 

Tender  in  action  for  accounting 
and  redemption  by  mortgagor. 
2:536. 

California   statute   construed. 
2:536. 

b.  Waiver* 

Waiver  of  tender. 
4:677. 

Party    excused    from    tender    by 
refusal  of  the  other  party  to  per- 
form his  part  of  the  contract. 
8:663. 

Tender   of   purchase   money   and 
demand  for  deed  by  vendee — ^Defect 
In   title   of  vendor   as   excuse   for 
not  making. 
4:677. 

When  plaintiff  Is   excused  from 
formal   tender  or   demand   on   ac- 
count  of   inability  of   other   party 
to  perform  his   contract. 
5:698. 

IV.  PARTIES  TO  REAL  ACTIONS, 
a*  In  general. 

Survival    of    action    based    upon 
fraud  and  deceit. 
2:537. 

Actions  afTectlng  trusts. 
3:613;    4:678;   6:741;   7:664. 


Government  or  state. 
4:678;    9:651: 

Actions  to  protect  water  rights. 
4:679;   10:604. 

Unborn  persons  or  persons  born 
pendente  lite — ^Binding  of  by  rep- 
resentation. 

3:618;    8:257;    9:237;    10:586. 

Parties  to  action  between  les^ 
sees. 

11:333. 

b.     Plaintiffs. 

Several    persons    having    rights 
growing  out  of  reservation  In  deed 
— One  may  sue  alone  for  an  Inter- 
ference. 
1:505. 

When  husband  and  wife  may  Join 
as  plaintiffs. 
4:678;    6:741. 

Joinder  of  parties  plaintiff. 
5:713;    8:671;    9:651. 

One    retaining    title    to    secure 
purchase   money  has   such  an   In- 
terest as  will  sustain  an  action. 
3:613. 

When   heir  may   sue  instead  of 
administrator. 
3:613. 


c.  Defendants 

Action  by  wife  to  redeem  from 
a  mortgage. 
7:664. 

Joinder   of   principal   and   agent 
as  defendants. 
6:741. 

Pendente  lite  purchaser. 
9:651. 

Action  to  cancel  deed — Wife    of 
grantor,  a  necessary  party. 
2:537. 

Action  concerning  wife's  land — 
When  husband  a  proper  defendanu 
10:604. 
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Proceedings  by  executors  to  can- 
cel a  deed. 
5:714. 

Parties  acquiring  an  interest  in 
land  pendente  lite. 
5:714. 

Cancellation  of    forged     deed' — 

Officer     taking  certificate    of    ac- 
knowledgment. 
6:741. 

Cancellation    of   deed    for    fraud 
— Making    defendant's    vendee     a 
party. 
4:678. 

Action  to  review  confirmation  of 
a  Judicial  sale — ^Furchaser  a  neces- 
sary party. 
4:678. 

Action  affecting  title  to  land  of 
decedent   descending  to   his   heirs 
— ^Administrator  a  party. 
4:679. 

Action    for    contribution    by    a 
surety — Personal'     frepresentatives 
6f   co-sureties   as  parties. 
3:613. 

Heirs     of     decedent     necessary 
parties  to  action  affecting  title  to 
his  real  estate. 
8:613. 

Action    to    compel    executor    to 
convert  the  estate  into  money  up- 
on   death    of    life    tenant — ^Testa- 
tor's heirs  as  defendants. 
6:741. 

Mandamus  proceeding  to  compel 
an  officer  making  an  execution  sale 
to  receive  bid  of  purchaser. 
8:671. 

Action  to  subject  interest  of  a 
Joint  tenant  to  a  Judgment. 
8:671. 

Action  to  cancel  trust  deed  giv- 
en to  secure  notes. 
9:651. 

Action    to   foreclose   assessment 
for    improvements — Mortgagee    a& 
defendant. 
6:741. 


V.     PLEADING    AND    PRACTICE. 

a.     In  general. 

Trial    may    be    had  on  a  legal 
holiday. 
1:19. 

Nonsuits. 
5:720. 

Striking  out  pleadings. 
5:720. 

Joinder  of  actions. 
3:614;   6:715;   10:605. 

One  seeking  relief  in  a  court  of 
equity  must  do  equity. 
6:286;    7:249. 

Joinder  of  actions — Action  to  es- 
tablish a  way  of  necessity  and  to 
reform  a  contract. 
7>664. 

Party    bound   by   the    theory   oi 
his  pleading. 
5:718. 

Party  boimd  by    chain  of    title 
set  forth  in  his  pleading. 
5 : 718. 

Presenting     defense     of     former 
adjudication  by  demurrer. 
11:507. 

Action  to  set  aside  deed  on  the 
ground  of  fraud>— -All  of  plaintiff's 
affirmative  evidence  should  be  first 
introduced. 
11:512. 

South  Carolina  statute  construed 
— Survival  of  cause  of  action  for 
injury  to  property. 
9:652. 

Sufficiency  of  complaint. 
5:715;    6:742;    11:512. 

Amendments  of  pleadings — Gen- 
eral principles  and  particular 
cases. 

1:282,      614;      4:681;      5:719; 
6:744;    7:665;    8:671;    9:652. 

Proceedings     after      final     Judg- 
ment— Necessity  of  notice. 
4:676. 
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Ck)nstnictlon  of  statutes  permit- 
ting new  trials  as  a  matter  of 
right 

2:645;  3:616;  4:687;  6:722; 
6:746;  7:666;  8:674;  9:648; 
10:608;    11:149.  610. 

b*  Answer. 

Sufficiency  of  answer. 
.5:716;    6:743. 

Oonclusiveness  of  answer  under 
oath  to  bill  of  equity. 
8:678. 

Inconsistent  defenses. 
3:615. 

A  defense  based  upon  the  asser- 
tion  that   a  deed    is   a   mortgage 
must  be  pleaded. 
11:612. 

'   Arkansas     statute     construed — 
Sufficiency  of  denial. 
11:612. 

In  an  action  on  a  contract,  evi- 
dence of  its  illegal  consideration 
may  be  glyen  under  a  general  de- 
nial. 

2:68a. 

Counter  claims  and  cross  bills. 
5:717;    6:744;    8:672. 


VI.  ATTORNEY'S  FEES  IN   REAL 
ACTIONS. 

a.  Contracts   to    pay   and    lien   for* 

Contract  to  pay  attorney's  fees — 
ETnforcement  in   state  where  it  Is 
not  yalld. 
6:745. 

Georgia  statute  construed — Fore- 
closure  of   mortgage  is   a   "recov- 
ery*' of  property. 
1:292. 

Lrien    of    attorney    employed    by 
beneficiaries    to    obtain    from    the 
trustees  the  income  due  them. 
12:590. 

Statutes  construed. 
6:746. 


b.  In    what   actions    recoverable. 

Foreclosure    of     Mechanic's  lien. 

See  Mechanics'  Liens,    IX,  d,  9. 

Foreclosure     of     Mortgage.  See 

Mortgages,  DC,  p. 

In  the   absence  of  contract  the 
right    to    recover    attorney's    fees 
is  strictly  statutory. 
4:686;    8:675. 

Action  upon  fire  insurance  pollc>. 
7:667. 

Action  for  rent,   when  lease   so 
stipulates. 
1:547a. 

Action    by    land    owner    to    re- 
cover cost  of  fencing  railway  track. 
10:266. 

Right    of   plaintiff    in   ejectment 
to  recover  attorney's  fees  as  pare 
of  his   damages. 
8:254. 

Constitutionality    of   statute    au- 
thorizing   recovery    of    attorney  & 
fees  in  action  of  ejectment  against, 
railway   company. 
5:220;   10:178. 

Not    allowed    to    purchaser    at 
Judicial  sale  upon  the  over-ruling 
of  exceptions  to  the  report  of  sale. 
2:323. 

Action  for  damages  upon  disso- 
lution  of  injunction — ^Recovery    of 
attorney's  fees  by  city  employing 
attorney   on   an  annual  salary. 
8:675. 

Action  by  purchaser  under  pow- 
er of  sale  in  a  mortgage  to  com- 
pel   mortgagor    to    affirm    or    dis- 
affirm. 
7:667. 

Liability   of   one   made   a   party 
after  commencement  of  the  suit. 
4:686. 

Power  of  probate  court  to  allow 
attorney's  fees  for  service  render- 
ed heirs  in  a  suit  to  prevent  the 
administrator  from'  selling  lands 
to  pay  debts. 
8:676. 
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VII.     APPEALS  IN   REAL 
ACTIONS. 

a.    In  gananil. 

Parties  to  appeal. 
4:688. 

Appeal    suspends     further     pro- 
ceedings. 
4:688. 

Trial  anew   on  appeal — ^Jurisdic- 
tion of  appellate  court. 
9:650. 

Parties    bound    by    theory    upon 
which  action  was  tried. 
4:688,  690. 

Appeal  bond  not  complying  with 
statutory  requirements,  good  as  a 
common  law  agreement. 
1:472. 

Right  of  supreme  court  to  con- 
sider  previous   decision   by   it   be- 
tween the  same  parties. 
3:608. 

Judgment    by    landlord    against 
his  tenant  for  possession — Eiffectof 
appeal. 
5:453. 

When  remote  grantor  is  made  a 
party  to  an  action  against  a  cove- 
nantee the  latter  can  not  dismiss 
an  appeal  from  an  adverse  decision. 
8:97. 

Decree  ordering  conveyance  of 
real  estate — Surrender  of  posses- 
sion to  reduce  bond,  not  such  a 
performance  las  will  prevent  an 
appeal. 
2:40. 

As  to  when  a  freehold  or  title 
is  involved  in  determining  the 
jurisdiction  of  an  appeal. 

1:472;  2:41;  3:625;  4:689; 
6:748;  7:«48;  8:654;  9:632; 
10:587. 

b.    Who   may  appeal. 

As  to  when  the  right  to  appeal 
exists 

2:40.    ^ 


Right  to  appea)  is  statutory. 
1:472;  4:688. 


Power    of   legislature 
right  of  appeal. 
5:728. 


to     limit 


Right  limited  to  formal  parties. 
5:728. 

Interlocutory  orders. 
5:729. 

Party    brought    in    by    summary 
application  after  Judgment. 
1:472. 

Party  accepting  benefit  of  decree 
can  not  appeal. 
1:472. 

Statutes    construed    and    miscel- 
laneous cases. 

3:625;     4:688;     5:730;     6:748; 
7:669;  8:676;  9:650. 


0-     Reversal    of   Judgment. 

Decree  of  partition — ^Effect  of  re- 
versal. 
1:471. 

Reversal   of  Judgment  depriving 
one  of  possession — ^Rights  of  party 
against  persons  entering  since  his 
dispossession. 
1:471. 

Title  of  third  person  purchasing 
not  affected   by   reversal   of    Judg- 
ment if  court  had  Jurisdiction. 
1:471. 

Reversal    defeats    title    of    party 
or  privy  purchasing. 
1:471. 

Reversal    of   Judgment    directing 
sale  of  land  does  not  divest  title. 
1:544. 

Restitution  upon  reversal  of 
Judgment. 

2:42;   3:626;   4:690;  8:676. 

Effect  of  reversal  upon  title  of 
purchaser.  See  Judicial  Sales,  V, 
b. 
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REAL  ESTATE. 


Crops.     See  Craps. 

Description.     See   Boundaries   and 

Description,  VII. 
Equitable  conversion.     See  Equity, 

II. 
Fixtures.    See  Fixtures. 
Hereditaments.     See  Definitions. 
Manure.     See  Manure. 
Money  treated  as.     See  Equity,  II. 
,  Trees.     See  Trees. 


I.     WHAT    CONSTITUTES. 

Common    law    definition    of   real 
estate. 
1:109. 

What  constitutes  real  estate. 
4; 827. 

As    to    when    manure    will    be 
treated  as  real  estate. 

1:111;         4:316;         8:313-315; 
10 : 278. 

Water  mains  as  real   estate. 
3:199. 

A  rent  charge  or  ground  rent. 
4:427;   8:178;    11:537. 

« 

A  water  right  is  real  estate. 
7:165. 

Nursery  stock. 
1:493;  10:274. 

Growing  crops. 
1:493. 

Growing  grass.. 
3:1»9. 

Petroleum  or  mineral  oil,  while 
in  the  ground. 

3:199;    7:165;    8:178. 

Sand    and   gravel,    while   in    its 
original   bed. 
6:212. 

Possessory  rights  to  a  ditch  and 
water  rights. 
6:212. 


An   embankment,  ties,  and  rails 
placed   by  a  railroad  on   land  be- 
longing to  it. 
10:150. 

A  pier  built  out  from  a  wharf. 
7:165. 

When     a     store-house    .will    be 
treated  as  real  estate. 

4:170. 

Rails  temporarily  in  a  line  fence 
upon  land  of  adjoining  owner,  per- 
sonal property. 
1:535. 

Right  to  the  use  and  possession 
of  improvements  is  not  an  interest 
in  real  estate. 
4:379. 

A  lease  is  personal  property. 
1:551. 

Statutes  defining  real  property. 
1:110;  11:125. 


REAL    ESTATE    AGENTS. 

See  Brokers. 


RECEIVERS. 


I.  Appointment  of,  in  general. 

II.  Title,  power  and  duty. 

III.  Rents:    Rights    and   liabili- 

ties. 

IV.  Suits  by  and  against. 


In     foreclosure    proceedings.     See 
Mortgages,  IX,  o. 


I.     APPOINTMENT    OF,    IN    QEN- 

ERAL. 

Appointment    without    notice  to 
parties. 
8:668. 

In  actions  of  ejectment. 

3:612;    6:739;     9:644;     10:602; 

11:511. 

-I 

In  action  for  sale  of  partnership 
real  estate. 
8:668. 
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Appointment   in    action   to   fore- 
close mechanics'  lien. 
7:662. 

Appointment   in   action   to   fore- 
close vendor's  lien. 
7:662. 

Appointment  of  receiver  in  an  ac- 
tion to  set  aside  fraudulent  convey- 
ance. 

7:337;   8:346;   9:328. 

Appointment  of   receiver  on  ap- 
plication of  remainder-man. 
9:645. 

Appointment     in     supplementary 
proceedings. 
5:708.  712. 

Superseding     apointment   of    re- 
ceiver during  appeal. 
5:708. 

Injunction  against  Bale  of  lands 
under  a  mortgage,  not  a  bar  to 
appointment  of  receiver  for  the 
land. 

9:639. 

Right  of  mortgagee  to  have  re- 
ceiver for  rents  and  profits  during 
the  year  for  redemption. 
7:662. 

Right   of   attaching   creditors   to 
receiver  upon  death  of  debtor. 
8:668. 

Appeal     from    order    appointing 
receiver. 
8:669. 

Pending  proceedings  to  partition 
of  mining  daim. 
9:644. 

Expenses  of  receiver  Improperly 
procured. 

10:602. 

Appointment   of    same    receiver 
by  co-ordinate  courts  in  action  be- 
tween the  same  parties. 
10:602. 

Erroneous  appointment   can   not 
be  attacked  collaterally. 
7:662. 

Appointment  of  receiver  to  take 
charge  of  oil  and  gas  lands,  pend- 


ing  an    action    to    establish   tltla 
thereto. 

11: oil;  12:442. 

Effect  of  order  of  court  directing 
parties  in  receivership  proceedings 
to  convey  property. 
11:311. 

Particular  cases  Illustrating  when 
a  receiver  may  be  appointed. 

3:612;  4:684;  5:708;  6:739; 
7:662;  8:668;  9:644;  10:602; 
11:511. 

II.     TITLE,    POWER   AND   DUTY- 

Title  of  receiver. 
7:663. 

Takes  property  subject  to  exist- 
ing liens. 

7:663;    8:670;    9:646;   10:602. 

Receiver    of    crops — Ck)nstructive 
possession  of  the  land. 
8 :  670. 

Right   of  receiver   as  to   posses- 
sion of  property. 
4:684;    5:708. 

Effect  of  order  directing  receiv- 
er to  take  possession  of  property. 
10:602. 

Claim    for    services    subject    to 
prior  mortgage. 
9:646. 

Trust  relationship  of  receiver. 
11:671. 

Receiver  appointed  upon  pro- 
ceedings supplemental  to  execu- 
tion. 

2:533. 

Power   conferred    upon    receiver 
given    authority   to   sell   a   certain 
lot   of  land  at  a  named   price  to 
designated  parties. 
12:286. 

Sale  of  property  in  the  hands  of 
receiver. 

5:711;    7:663;    8:670;   9:648. 

III.     RENTS:     RIGHTS  AND 
LIABILITIES. 

Rights  and  liabilities  of  receiv- 
ers in  reference  to  rents. 

7:711;  9:691;  10:643,  646. 
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Application  of  rents  collected  by 
receiver. 
7:711. 

Receiver    appointed    in    foreclos- 
ure proceedings  to  take  charge  of 
leased    property — Rights   of   lessor 
as  to  his  claim  for  rent. 
9:636. 

As  to  what  occupancy  by  a  re- 
ceiver of  the  lessee  will  be  treat- 
ed as  an  adoption  of  the  lease. 

•  7:711. 

Receiver  of  lessee — Liability  for 
rent. 

4:685. 

Receiver  of  lessee  corporation — 
Rights  and  liabilities. 
4:433;    8:437. 

Repudiation  of  lease  by  receiver 
— Rights  of  lessor. 
7:489. 

Repudiation  of  lease  by  receiver 
— Liability  for  rent 
8:437. 

Right    of    receiver    of    insolvent 
lessee  to  surrender  lease. 
8:437. 


IV.     SUITS   BY  AND  AGAINST. 

Action  by  foreign  receiver. 
9:647. 

Action  against  receiver  continu- 
ing a  nuisance. 
9:646. 

Suits  affecting  lands  in  hands  of 
receiver. 
5:710. 

Suits  against  receivers  appointed 
by  a  federal  court. 
6:740;    8:670. 

Receiver   of   partnership— Action 
by  to  cancel  deed  by  partner  of  his 
Individual  property. 
9:646. 

Action  by  receiver  to  set  aside 
fraudulent  mortgage — Necessary  al- 
legations of  complaint. 
7:663. 


Alabama  statute  construed — Suit 
against  receiver  without  obtaining 
consent  of  court. 
10:602. 


RECITALS   IN   DEEDS. 

See  Deeds,  VI,  e. 


RECORDING       I  N  S  T  R  U- 
MENTS. 


L     In  gejxe&aIm 

II.    What    msTBUMENXs 


MAT      BE 


a. 

b. 

c. 
III. 

a. 

b. 
IV. 

a. 

b. 

V. 

VI. 

a^ 
b. 

c. 
d. 
e. 

f. 

g. 

VII. 

a. 

b. 


BECOBDED. 

In  general. 

Particular  Instruments. 

Proof  of  execution. 

Time  given  fob  BECOBDiifG. 

In  general — Priorities. 

Law  by  states. 

What   constitutes  becobding. 

In  general. 

Delivery  of  instrument  to  of- 
ficer. 
Officeb's      neglect,      mistake 
and  wbongful  acts. 

ReCOBDS  as  notice  of  BIGHTS 
AND  titles. 

In  general. 

Recitals  in  Instrument  and 
reference  to  other  instru- 
ments. 

Instruments  not  entitled  to 
record. 

Instruments  out  of  chain  of 
title. 

Errors  or  omissions  in  instru- 
ments or  record. 

Failure  to  index  and  errors. 

Destroyed  records. 
Unbecobded   instbuments. 

Notice  of. 

Validity  and  priority. 


Abstracter's   use    of   records. 

Abstracts  of  Title,  VII. 
Lost  deeds.     See  Deeds,  X. 
Records     as     evidence.     See 

dence,  V. 


See 


Bvl- 


I*     IN  GENERAL. 

Recording  statutes  are  remedial. 
2:659. 


RBOORDINQ  INSTOUMENTS,  II,  a-b. 


595 


Place  of  recording. 
3:633;    5:745;    11:523;   12:487. 

Place  of  recording  where  land  is 
in  more  than  one  county  or  there 
is  a  change  in  the  boundaries  of 
the  county. 

3:637;   8:694;   10:616;   11:523. 

Mandamus  to  compel  cancellation 
of  record. 
1:596. 

Waiver  of  prepayment  of  fees  by 
officer. 
6:764. 

Correction   of   fraudulent  altera- 
tions in  judicial  records. 
5:745. 

Marginal  note  by  recording  offi- 
cer— Effect   on   validity   of   instru- 
ment. 
1:366. 

Right  of  public  to  examine  rec- 
ords. 

3:637;  12:486. 

Statutes  amended  and  new  stat- 
utes. 

6:764;  7:679. 


II.     WHAT    INSTRUMENTS    MAY 
BE    RECORDED. 

a.     In  general. 

Constitutionality  and  construc- 
tion of  statutes  requiring  payment 
of  taxes  as  a  prerequisite  to  record- 
ing a  deed. 

3:632;    5:746;    8:694. 

Copies  of  instruments. 
8:687;  10:616;  11:522. 

Forged   instruments. 
8:687. 

Mutilated  instruments. 
12:485. 

Will  not  a  "conveyance." 
11:523. 

Instrument  must  be  acknowl- 
edged or  proved. 

1:596;    5:740;    12:486. 


Instruments  defectively  acknowl- 
edged or  witnessed. 

2:558;     5:740;     7:675;     8:687; 
10:616;   11:522. 

Deed  of  two  persons  the  acknowl- 
edgment of  which  is  good  as  to  one 
of  them. 

2:558;   6:757. 

Deed     acknowledged     t)ut     not 
signed  by  grantor. 
7:675. 

Recording  foreign  wills. 
6:757;    8:687;    9:663. 

Retrospective  effect  of  registry 
law. 

8:687;  10:616. 

Affidavits     accompanying     appli- 
cation to  record  old  deed. 
12:485. 

Recording  will  before  probate. 
7:«75. 

b.     Particular  instruments. 

Agreement  for  extension  of  mort- 
gage. 

11:523. 

Assignment  of  mortgage. 
4:710;   10:616;   11:523. 

Assignment  of  a  lease. 
10:616. 

Assignment    of    an     unrecorded 
contract  for  the  sale  of  land. 
10:616. 

Assignment   of   purchase   money 
notes  secured  by  a  lien. 
10:616. 

Bond  for  tiUe. 
8:687. 

Contract  of  sale  of  real  estate. 
6:757;   11:523;   12:486. 

Deed  of  assignment. 
2:558;  8:45. 

Grant  of  an  easement. 
1:111;  9:662. 

Leases. 

7:710. 
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Party  wall  contracts. 
7:675. 

Receipt  given  by  child  to  parent 
for  an  adTancement. 
9:662. 

Release  of  obligation  for  person- 
al support. 
11:523. 

c.     Proof  of  execution. 

Proof  of  execution   by  attesting 
witness. 
4:288. 

Ck)n8truction  of  statutes  provid- 
ing for  proof  of  deed  by  subscrib- 
ing  witnesses. 

3:23;   4:21;   5:21. 

Treating  officer  who  signs  an  in- 
sufficient certificate  of  acknowledg- 
ment as  an  attesting  witness. 
8:274. 

Proof  of  eitecution  of  wife's  con- 
veyance by  her  husband  who  joined 
with  her  in   its  execution. 
8:274. 

Deed  proved  by  subscribing  wit- 
ness where  certificate  fails  to  com- 
ply with  statute  requiring  it  to 
state  the  place  of  residence  of  the 
subscribing  witness. 
1:431. 

111.     TIME   GIVEN    FOR    RECORD- 
ING. 

a.     In   general — Priorities. 

Statute  giving  effect  to  instru- 
ments from  time  of  their  recording 
— Priority  of  assignment  for  bene- 
fit of  creditors  executed  after  a 
mortgage  but  filed  in  the  Probate 
Court  before  the  recording  of  the 
mortgage. 
2:561. 

Deed   not   recorded    w^ithin   time 
provided  by  statute — ^Rights  of  sub- 
sequent bona  fide  purchaser. 
2:561. 

Forged  instruments  do  not  gain 
any  priority  by  being  recorded. 
5:745. 


Priority  claimed    through    regis- 
tration must  be  based  upon  a  valid 
claim. 
3:636. 


Validity    of     statutes 
time  for  recording. 
6:764. 


extending 


Preference    given    deeds    on    ac- 
count of  registration  applies  only 
to  instruments  made  upon  a  valu- 
able consideration. 
8:690. 

Two  instruments  delivered  to  re- 
cording officer  at  the  same  time. 
9:663. 

• 
Rules    for    establishing    priority 
in  absence  of  statutory  provisions. 
3:636. 

Laches  of  a  prior  grantee  in  re- 
cording his  deed  do  not  give  any 
validity  to  a  void  title. 
1:596. 

b>    Law  by  states. 

Statutory    provisions    and    deci- 
sions of  the  several  states  compiled 
and  arranged'  by  states,  concerning 
the    time    allowed     for     recording 
deeds  and  other  instruments. 
Alabama. 
2:563;     3:638;     5:746;     6:765; 
7:680;  8:695;  10:623; 

11:522;  12:485. 

Arizona. 

2:564;  8:696. 

Arkansas. 

2:565;    4:717;    10:624. 

California. 
2:566;   8:697. 

Colorado. 
2:567;   5:747;   9:668. 

Connecticut. 
2:568;    7:681. 

Delaware. 
2:570. 

Florida. 

2:571;   5:748. 

Georgia. 
2:572;  6:766;  8:698;  10:626. 
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Idaho. 
2:573. 

Illinois. 
2:574;    5:749;     6:767;     7:682; 
10:626. 

Indiana. 
2:575;     5:750;     6*768;     9:669; 
10:627. 

Iowa. 
2:576;    3:689;    9:670. 

Kansas. 
2:577;  6:769. 

Kentucky. 

2:578;   7:683;   9:671;   12:486. 

Louisiana. 
2:579. 

Maine. 
2:680. 

Maryl&nd. 
2:581;   3:640;  7:684. 

Massachusetts. 

2:582;    3:641;     4:718;     6:770; 
7:686. 

Michigan. 

2:583;    7:686;  8:699;  10:628. 

Minnesota. 
2:584;   6:771;   7:687;   8:700. 

Mississippi. 
2:585;  4:719. 

Missouri. 
2:586;   5:751;   7:688;   8:701. 

Montana. 
2:587;  4:720;  5:762. 

Nehraska 
2:588;     3:642;     5:753;     6:772; 
7:689;    9:672. 

Nevada. 

2:589;   6:754. 

New  Hampshire. 
2:590. 

New  Jersey.  ^ 

2:591;  6:773;  7:690;  9:678, 

New  Mexico. 
2:592. 


New  York. 

2:593;   3:643;   4:721;   7:691. 

North  Oarolina. 
2:594;     3:644;     4:722;     5:755; 
6:774;    7:692;    8:702;    9:674; 
10:629;  11:522;  12:485. 

North  Dakota. 

5:756;   8:703;    10:630. 

Ohio. 
2:696;   6:775;   7:693;  8:704. 

Oklahoma. 
2:597;   6:757;  6:776. 

Oregon. 

2:598;   6:777. 

Oregon — Construction   of   statute 
concerning  time  allowed  for  record- 
ing patent. 
1:346. 

Pennsylvania. 
2:599;  3:645. 

Rhode  Island. 
2:600;    8:705. 

South  Carolina. 

2:601;  3:646;  7:694;  9:67K. 

South  Dakota. 
6:778;  8:706. 

Tennessee. 
2:603. 

Texas. 
2:604;   6:779;   8:707;  9:676. 

Utah. 

2:605;    6:780. 

Vermont. 
2:606. 

Virginia. 

2:607;     3:647;     6:781;     7:695; 
8:708. 

Washington. 

2:C08;  5:758,"  8:709. 

West  Virginia. 
2:609;   8:710. 

Wisconsin. 

2:610;     3:648;     5:759;     6:782; 
8:711. 
Wyoming. 

2:611. 
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IV.     WHAT  CONSTITUTES 
RECORD!  Na 

a.    In  genaraL 

Effect  Qf  statutory  proviflions  des- 
ignating book  in  which  record  shall 
be  made. 
3:638. 

•1 
Curing    defect    of    recording   in- 
strument in  a  wrong  book. 
3:633. 

Presumptions    arising    from    re- 
citals In  the  probate  of  a  mortgage. 
3:633. 

Mortgage  embracing  both  realty 
and    personalty — ^Effect   of   reoordr 
ing  in  one  record. 
4:711.     • 

Entry  of  the  filing  of  two  deeds 
between  same  parties — ^Use  of  "ditto 
marks." 
6:758. 

To  be  effective  the  record  must 
be  made  by  the  proper  officer  and 
according  to  law. 
3:638. 

What  is  a  sufficient  designation 
on   a  record  of  a  seal   forming  a 
necessary  part  of  an  instrument. 
3:633;    4:711;    8:688;    11:522. 


b.     Delivery  of  Instrument  to 
officer. 

Endorsement   of  date  of   receipt 
presumably   true. 
3:633. 

Instrument    must    be   filed    with 
such   accompaniments   as  make   it 
the  duty  of  the  officer  to  receive  it. 
3:633. 

Delivery  of  deed  to  recording  of- 
ficer— Neglect  of  officer  to  record — 
Effect  as  notice,  discussed. 
2:554,  555. 

When  delivery  of  an  instrument 
to  a  recording  officer  will  have  the 
effect  of  a  recording. 

1:596;     3:635;    6:758;     7:676; 
8:688;  9:663;  10:617;  11:522. 


Deposit    with    recording    officer 
at  a  time  when  the  office  is  not 
open  to  the  general  public. 
8:688. 

Effect  of  withdrawal  of  deed  after 
filing  for  record  but  before  its  re- 
cording. 

2 :  488-490. 

V.     OFFICER'S     NEGLECT,     MIS- 
TAKE   AND    WRONGFUL 
ACTS. 

An  officer  has  no  power  to  change 
the  record'  of  an  instrument 
3:637. 

Action    for   recording   forged  re- 
ceipt— Knowledge   and   corrupt   In- 
tent muet  be  shown. 
1:366. 

Officer  liable  on  his  bond  for  mis- 
registration of  instruments. 
1:596;   11:522. 

L4ability  of  officer  for  failure  to 

Index  instruments. 
7:677;  8:689. 

Vi.     RECORDS  AS  NOTICE   OF 
RIGHTS  AND  TITLES. 

a.    In  general. 

When  purchaser  may  rely  on  in- 
dex. 

10:620;  11:526. 

Record  of  deed  containing  minor 
defects. 
4:714. 

Instrument   filed  for  record  but 
incorrectly  recorded. 
5:744. 

Record  of  vendor's  lien  as  notice. 
6:759;   11:525. 

Conveyance    between     covenants 
as  notice  of  previous  partition. 
6:759. 

Dating  notice  from  date  of  the 
instrument. 
6:759. 

Record  of  mortgage  as  notice  of 
debts  secured. 
8 :  690. 
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Instruments    bearing    eimilarlty 
of  names. 
9:663. 

Record  of  deed  of  growing  trees. 
9:663. 

Deed  by  beneficiary  in  a  trust 
deed. 

10:618. 

Deed  intended  as  a  mortgage. 
2:560;   3:635;   9:663;   11:447. 

Defect  in  names. 
9:663. 

Instrument   withdrawn   after  fil- 
ing but  before  recording. 
9:663. 

Extent     of     constructive     notice 
from  record  of  instrument. 
3 :  547. 

• 

Record   of  voluntary  conveyance 
as  constructive  notice. 
10:293. 

Record  as  notice  to  purchaser  of 
homestead  land. 
12:483. 

Covenants  in  prior  deed  which  do 
not  run  with  the  land. 
12:488. 

Record  of  title  bond. 
11:525. 

Record  of  assignment  of  mort- 
gage as  notice  of  contents  of  mort- 
gage. 

11 :  525. 

Record  of  fraudulent  deed. 
11:525. 

Who  bound  by  record  of  instru- 
ment. 

11:525. 

Record  of  tax  deed  as  notice  of 
redemption. 
12:428. 

Variance  in   names   as  affecting 
the  effect  of  records  as  notice. 
12:428. 

Notice   arising  from   designation 
of  grantee  In  a  deed  as  "Trustee." 
3:547. 


Duty  of  purchaser  as  to  search- 
ing records  back  of  his  grantor's 
tlUe. 

3:635;  6:769. 

When    rule    exempting    grantee 
from  searching  the    records    back 
does  not  apply. 
8:690. 

One  taking  conveyance  is  charged 
with  those  facts  apparent  upoh  the 
land  record  concerning  the  chain  of 
title  to  the  property. 
10:618. 

Contract     of     sale — Not     notice 
after  vendee's  right  of  recovery  is 
barred  by  limitation. 
1:827. 

Purchaser   charged    with   notice 
of  contents  of  records — ^Right  to  re- 
ly upon  abstract  of  title. 
4:562. 

Decree  construing  will  which  de- 
clares legacy  a  lien — Eiffect  as  no- 
tice. 

2:493. 

Record    of   mortgage    describing 
note  sufliclent,   though    amount  is 
not  stated. 
2:493. 

As  to  how  far  notice  Is  limited 
to  matters  appearing  on  face  of  in- 
strument. 
4:711. 

Existing  rights  not  affected  by 
subsequent  recording. 

6:759;    7:677;    9:663;   10:618. 

Record  of  Instrument  not  notice 
of  after-acquired  title  or  rights. 
4:714;   7:677. 

Effect  of  ofi[icer's  changing  entry 
of  the  filing  of  the  Instrument  for 
record. 
8:689. 

Mortgage  appearing  to  be  barred 
by  the  statute  of  limitations. 
4:714;  5:744. 

Record  of  mortgage — Not  notice 
of  stipulation  in  .bonds  secured  as 
to  attorney's  fees. 
4:714. 
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Recording   of   levy   of   execution 
against  vendor  as  notice  to  vendee 
in  possession  under  an  unrecorded 
contract. 
4:714. 

Record  of  deed  containing  agree- 
ment to  pay  grantor  an  annuity — 
Notice  of  lien  therefor. 
4:714. 

.Record  of  real  estate  mortgage, 
not  notice  of  mortgage  of  chattels 
contained  therein. 
4:714;  9:663. 

Deed   recorded  after  addition  of 
omitted     certificate — Notice     from 
last  recording. 
6:759. 

Record  of  mortgage  or  trust  deed 
hy  grantee  whose  conveyance  has 
not  been  recorded. 

4:714;   6:759;   7:677;    8:690. 

Record    of    deed    as    notice    to 
grantor  of  claim  by  grantee  to  land 
fraudulently  included  in  it. 
7:677. 

Record  of  a  mortgage  as  notice 
on  behalf  of  one  holding  an  unre- 
corded assignment  thereof. 
7:677. 

Burden   of  proof  resting  on  one 
taking     from     a     Junior     grantee 
whose  deed  is  first  recorded. 
8:690. 

Record   of  mortgage   given   trus- 
tees of  a  church  not  purporting  to 
be  the  deed  of  the  corporation. 
9:663. 

Instrument  bearing  date  earlier 
than  the  date  of  Its  acknowledg- 
ment. 

9 :  663. 

Record  of  mortgage  stating  con- 
dition   of    the    conveyance — Notice 
only  of  the  mortgagee's  Hen  subject 
to  the  condition. 
9:663. 

Notice  given  by  record  does  not 
impair  right  to  impeach  the  instru- 
ment for  fraud. 
10:618. 


Two  deeds  of  the  same  land  by 
the  same  grantor — ^Rights  of  one 
claiming  under  junior  deed  prior 
In  record. 

4:715;   6:760. 

Purchaser     from     record     owner 
not  charged  with  notice  of  the  as- 
assessment  of  the  land  in  the  name 
of  another  for  taxes. 
3:547. 

Conveyance  of  wife's  land  to  hus- 
band through  third  party  to  enable 
husband  to  borrow  on  it 
12:488. 

Record   of   conveyance   by   mort- 
gagor— Not  notice  to  mortgagee  of 
adverse  holding. 
12:48^. 

Purchaser  charged  with  notice  of 
rights  of  holder  of  recorded  mort- 
gage. 

12:376. 

Record     of     sheriffs     deed — Not 
constructive  notice  of  finding  and 
decree  not  referred  to  in  it. 
11:447. 

Release  by   husband  of  his  cur- 
tesy in  mortgage  by  the  wife — Not 
notice  of  agreement  to  convey  his 
interest. 
11:447. 

Purchaser  from  one  of  the  de- 
fendants in  a  suit  to  foreclose  a 
mortgage — Effect  of  notice  of  an 
assignment  upon  the  record  of  the 
judgment  to  one  of  the  surety  de- 
fendants. 
12:428. 

Deed  by  one  having  record  title 

to  an  undivided  interest  in  land — 

Not   notice   of   prior   deed   to   him 

from  holders  of  the  other  interests. 

10:618. 

Bona  fide  grantee  of  one  taking 
conveyance  to  defraud  creditors — 
Charging  with  notice  of  interven- 
ing sheriff's  deed  against  original 
owner. 
8:690. 

Particular  cases. 
11:447;    12:428. 
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b.     Recitals  In  Instruments  and  ref- 
erence to  other  Instruments. 

Recitals  in  recorded  deed. 
6:759. 

Recitals  In  instrument  as  to 
liens. 

11:526. 

Recitals    in    a    purchase    money 
mortgage   indicating  its   character 
as  such. 
7:677. 

Reference  to  decree  in  recorded 
instrument  as  notice. 
4:718. 

Recitals  in   recorded   instrument 
outside  the  chain  of  title. 
1:575;    12:428. 

Instrument  in  chain  of  title,  no- 
tice   of   the   facts   and   references 
contained  in  its  recitals. 
1:576. 

Reference   to  other  instrumenis. 
8 :  690. 

Effect    of    references    in    instru- 
ment   to    other    instruments    "for 
more  particular  description.** 
7:67. 

* 

c.     Instruments  not  entitled  to 
record. 

The  record  of  an  instrument  not 
entitled  to  record  does  not  impan 
notice. 

1:575.  596;  2:493,  558;  3:635; 
5:612,  744;  6:759;  7:677; 
8:691;    9:662;    11:525. 

Effect  of  actual  notice  of  instru- 
ment not  entitled  to  record. 
12:428. 

Effect  of  statute  curing  defects 
in  instruments  improperly  record- 
ed. 

8:691. 

Forged  Instruments. 

10:619. 

Record  of  will  not  properly  cer- 
tified. 

0:663;   12:488. 


Designation    of   wrong   state    in 
venue  of  certificate  of  acknowledg- 
ment. 
9:663. 

Missouri  statute  construed — Un- 
acknowledged deed  recorded  for  a 
year. 

11:525. 

The  record  of  an  instrument,  the 
certificate  of  the  acknowledgment 
of  which  shows  the  name  of  tne 
party  making  the  acknowledgment 
and  the  name  of  the  officer  taking 
it  to  be  the  same,  does  not  impart 
notice. 
6:59. 

One  claiming  under  an  instru- 
ment, the  acknowledgment  ot 
which  is  invalid  on  account  of  the 
interest  of  the  ofllcer  taking  it, 
with  notice  of  such  invalidity,  has 
no  right  superior  to  a  subsequent 
bona  fide  purchaser. 
9:18. 


d.     Instruments    out    of    chain    of 

title. 

The  record  of  a  conveyance  out 
of  the  established  chain  of  title 
does  not  constitute  notice. 

2:493;        3:547,     635;        7:677; 
9:663;    10:618,   619;    11:526. 

Probate    records    outside    of   the 
chain   of  title. 
9:665. 

Purchaser  from  one  in  possession 
outside  the  chain  of  title  charged 
with  notice  of  his  prior  recorded 
deed. 

12:489. 

Effect  of  actual  notice  of  instru- 
ment out  of  chain  of  title. 
12:428. 


e.     Errors  or  omissions   In   Instru- 
ments or   record. 

Erroneous    or    defective    descrip- 
tion. 

5:744;     7:677;     8:691;     9:663; 
10:618;  12:488. 
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Reoord    of  mortgage    of  lot    16, 
block  67 — Not  notice  of  mortgage 
on  lot  16,  block  57. 
5:744. 

Effects  of  mistakes  in  record.    * 
4:714,    716;    12:488. 

Clerical    mistakes   in    transcrllH 
ing. 

5:7^4. 

Instruments     recorded     in     the 
wrong  record. 

1:596;     3:547;     7:677;     9:664; 
12:488. 

Omission  of  record  to  represent 
seal   on   instrument. 
2:559;  3:547. 

Effect   of  errors   or  variance   in 
names  of  parties  to  instrument. 
3 :  548. 

Indorsement  of  names  of  parties 
to  a  deed  on  the  back  thereof  as 
a  part  of  the  deed — Effect  of  filing 
for  record  of  a  deed  so  endorsed 
with  names  of  persons  not  in  fact 
parties  to  the  deed. 
10:615. 


f.     Failure  to   Index  and   errors. 

Effect  of  officer's  failure  to  in- 
dex instruments. 

2:556,      557;      3:635;       4:714; 
11 :  526. 

Liability  of  officer  for  failure  to 
index  instrument. 
4:716;   11:526. 

Effect  of  errors  or  variance  in 
names  of  parties  to  Instrument. 
3:548,  635. 

Use   of  initials   "B.  Q."  for  the 
christian  name  "Elinor  G." 
10:620. 

Effect  of  omission  of  middle  in- 
itial. 

2:493. 

An  entry    in    an    index    not    re- 
quired   by    law    is   not    notice. 
2:557,  note. 


Index  correct  as  to  names  but 
defective  as  to  description  of  prop- 
erty. 

5:744. 

Use  of  ditto  marks  in  Index. 
12:489. 

g.     Destroyed  records. 

Destroyed  records  as  notice. 
3:635;     9:663;     5:743;     4:713; 
11:522;  12:485. 

Destroyed     records — Index     and 
file  books  as  notice. 
2:557,  note. 

Restoration  of  destroyed  records. 
4:713. 

Effect  of  failure  to  restore  rec- 
ord  of   mortgage   as   provided   by 
statute. 
3:634. 

Texas    statute    construed* — Re-re- 
cordlng  of  instruments  In  case  of 
destruction  of  record. 
2:560;  3:635. 

EiVidence    admissible    to    restore 
destroyed  records. 
3:634a. 

VII.     UNRECORDED   INSTRU- 
MENTS. 

a.    Notice   of. 

Possession  as  notice.  See  Pos- 
sessions, II,  c. 

Burden  of  proof  as  to  notice  of 
unrecorded   conveyance. 

3:634}     5:741;     7:678;     8:693. 
9:667;   10:621;   11:524. 

What    constitutes    notice    of   an 
unrecorded   deed   or  instrument. 
1:596;      3:550;      4:49;      5:742; 
6:763;   8:692;   9:667. 

Payment  of  taxes. 
11:524. 

Notice  not  lightly   inferred. 
3:634;    5:742. 

Notice   to  secretary   of  a  build- 
ing and   loan  association. 
7:678. 
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Notice  to  trustees  in  a  deed  of 
trust. 
8:692. 

Notice    by   letter    written    In    a 
language  which  the  person  receiv- 
ing could  not  read. 
12:487. 

Reservation  In  deed  of  lands  con- 
veyed to  other  persons  Is  notice. 
2:562. 

Title  of  one  taking  without  no- 
tice of  water  right  reserved  In  a 
deed. 

12:619. 

Effect  of  failure  to  comply  with 
statute  requiring  recording  of  wills. 
2:559. 

Possession  as  notice  of  an  un- 
recorded deed. 

1:596;  2:507;  9:667;  11:524; 
12:487. 

Possession  and  enclosure  by  rail- 
road company  of  part  of  land  con- 
veyed to  It  for  a  right  of  way  under 
deed  not  recorded,  not  constructive 
notice  of  its  additional  rights  un- 
der such  deed. 
2:508. 

b.     Validity  and   priority. 

An  unrecorded  deed  is  good  be- 
tween the  parties  and  persons  hav- 
ing notice  thereof. 

1:575;  2:562;  3:634;  5:741; 
6:761;    7:678;    9:666;    11:524. 

Not  valid  as  against  one  taking 
in  good  faith  without  notice. 
3:634;    5:741;    6:761. 

Priority  of  unrecorded  convey- 
ance over  attachment  or  judgment 
lien. 

3:457;  4:712;  5:469;  10:622. 

Priorities       between      attaching 
creditor  and  one  holding  under  un- 
recorded   Instrument. 
4:457,    712;    10:622. 

Force  and  effect  as  against  per- 
sons claiming  under  attachment  or 
execution  sale. 

4:712;  5:741;  6:761;  7:678; 
8:692;  9:666;  10:621,  622; 
11:524. 


Force  and  effect  as  against  as- 
signee for  the  benefit  of  creditors. 
6:761;  7:678. 

Force  and  effect  as  against  judg- 
ment creditors. 

3:684;     4:712;     6:741;     6:761; 
7:678;  8:692;  9:666;  10:621. 

Force  and  effect  as  against  cred- 
itors without  liens. 

3:634;    6:761;    7:678;   10:621. 

Force  and  effect  as  against  pur- 
chaser at  foreclosure  or  judicial 
sale. 

9:66ff;   11:524. 

Rights  of  assignee  of  a  vendor  in 
an  unrecorded  land  contract. 
6:761. 

Rights  of  heirs  of  grantor. 
4:712. 

As  against  general  creditors  of 
a  decedent. 
7:678. 


Unrecorded      purchase 
mortgage. 

5:741;     6:762. 


money 


Prevail  over  conveyance  taken  In 
settlement  of  pre-existing  debt. 
3:52. 

Priority  between  unrecorded  con- 
veyance and  execution  Hen. 
3:458. 

Priority  over  mechanics'  liens. 
3:634. 

Subcontractors  not  bound  by  "no 
lien"  provision  In  their  contractor's 
unrecorded   contract. 
12:488. 

Prevail   over   deed   without  con- 
sideration. 
7:678. 

Priority    between    several    unre- 
corded   conveyances. 
10:621. 

Unrecorded  trust. 
11:524. 

Recording    of   a   void    tax   deed 
gives  it  no  priority  over  a  subse- 
quent unrecorded  quit-claim  deed. 
12:488. 


604 


RECORDING  INSTRUMENTS— REDEMPTION,  I. 


Unrecorded    deed     by    guardian 
given    to   correct   omlsBlon   In    his 
prior  deed — Rights  of  Intervening 
purchaser  from  the  ward. 
12 : 487. 

Loss  of  rights  under  prior  unre- 
corded   deed    by    laches. 
11:524. 

Rights    of    grantee    under    unre- 
corded deed  as  against  persons  ob- 
taining a  rescission  of  the  convey- 
ance to  his  grantor. 
11:524. 

Death  of  grantor — Deed  not  valid 
against  subsequent  grantee  of  the 
grantor's  heir  taking  without  no- 
tice. 

2:562. 

One  subsequently  commencing  a 
suit  against  the  holder  of  the  legal 
title  not  treated  as  a  purchaser. 
10:621. 

Purchaser    of    reversion    taking 
formal  assignment  of  an  unrecord- 
ed lease. 
6:761. 

Unrecorded  lease — Effect  of  stip- 
ulation in,  against  crop  mortgagee 
of  lessee. 
8:692. 

Unrecorded  conveyance  by  one 
subsequently  deceased — ^Validity  as 
against  subsequent  grantee  or  his 
heir. 

3:634;  9:666. 

Priority  of  subsequent  mortgage, 
not  affected  by  notice  after  mort- 
gagee has  parted  with  the  consider- 
ation of  the  mortgage,  but  before 
it  was  recorded. 
2:478. 

An  unrecorded  mortgage  given 
by  an  ancestor  retains  Its  prior- 
ity over  judgment  against  the  heir 
at  law,  during  the  lifetime  of  the 
ancestor. 

2:368,  note. 

An  unrecorded  mortgage,  valid 
between  the  parties,  executed  and 
delivered    prior    to    the    docketing 


of  a  Judgment,   has  priority  over 
such  Judgment. 
2:363-368. 

Judgment  creditors  not  regarded 
as   purchasers  in   good   faith,   and 
for  a  valuable  consideration  within 
the  meaning  of  registry  law. 
2:363-368. 

Mortgagee  treated   as   purchaser 
in  good  faith  as  against  prior  un- 
recorded mortgage. 
11:406. 

Unrecorded  sheriff's  deed  valid 
against  judgment  debtor  and  his 
heirs. 

1:531. 

Statutes  construed. 
2:369,  562;   12:487. 


REDEMPTION. 


I.  In  general. 

II.  The  bight  of  BEDEMprioif  and 

WHO  MAT   EXERCISE   IT. 

a.  The     right     in     general     and 

from  what  sales  redemption 
may  be  made. 

b.  As  to   who  may   redeem. 

c.  Judgment  creditors. 

III.  Agreements  concerning. 

IV.  Time  for  redemption. 

V.  Procedure. 

a.  In    general. 

b.  Amount  to  be  paid  and  pay- 

ment. 

VI.  Change   in    redemption    stat- 
utes. 


From    mortgage    foreclosure.      See 

Mortgages,  XIII. 
Prom    tax    sales.    See    Taxes    and 

Tax   TlUes,   VII. 


1.     IN   GENERAL. 

Redemption   from   sale   void  for 
want  of  Jurisdiction. 
3:654. 

Indiana     statute     construed — ^Re- 
sale   upon    redemption    made    by 
owner. 

8:712. 


REDESMPTION,  II,  a. 
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Party        receiving        redemption 
money  cannot  question  the  right  to 
redeem. 
1:597. 

Rights  of  one  redeeming  to  claim 
benefit  of  special  remedies  g^ven  to 
the  holder  of  the  judgment. 
6:793. 

ESffect   of   redemption   by   owner 
assuming  to  redeem  as  a  judgment 
creditor. 
8:717. 

The  right  to  appurtenances  and 
privileges  incident  to  land  passes 
by    an    exercise    of    the    right    to 
redeem. 
5:761. 

Mortgage  by  husband  and  wife 
on  land  held  as  co tenants — Rights 
of  wife  who  is  surety,  upon  re- 
demption by  mortgagee  from  a 
prior  judgment  lien  on  the  hus- 
band's interest. 

.    9:679. 

Where  land  sold  under  an  execu- 
tion sale  sella  for  less  than  the 
amount  of  the  judgment,  a  redemp- 
tion by  a  subsequent  grantee  of 
the  judgment  debtor  reinstates  the 
lien  of  the  judgment  and  the  prop- 
erty may  be  resold. 
6:783-787. 

Statutes  amended  and  new  stat- 
utes. 

6:794. 

II.     THE    RIGHT    OF    REDEMP- 
TION AND  WHO  MAY  EX- 
ERCISE  IT. 

a.     The  right  in  general  and  from 

what  sales  redemption  may  be 

made. 

Equity  of  redemption   and   right 
to  redeem,  distinguished. 
2:618. 

Redemption      statutes      liberally 
construed. 
4:724. 

Statutory    right    oannot    be    cut 
ofT  by   stipulation  In  decree. 
2:614. 


Nature   of  the   right   to   redeem 
from  an  execution  sale. 
8:712. 

Fraudulent  interference  with 
right  to  redemption — Equitable  re- 
lief. 

7:700. 

Right  to  redeem  not  barred  be- 
cause the  instrument  was  intended 
to  defraud  creditors. 
7:698. 

Loss  of  right  to  redeem  by  ad- 
verse  possession   for   the  prescrip- 
tive period. 
3:652. 

Loss  of  equitable  right  to  redeem 
by  laches. 

5:765;   7:698. 

Right  to  redeem  not  lost  by  con- 
veyance to  defraud  creditors. 
7:698. 

Waiver  of  right  to  redeem  by  ex- 
ecution  debtor   taking   lease   from 
purchaser. 
12:163. 

Redemption   of    property   owned 
by  tenants  in  common.  . 
10:632. 

Assignment  of  right. 
10:632;  11:529. 

Miscellaneous  statutes  construed. 
3:651;    5:761;    7:698;    10:632. 

Held   that  no  redemption  exists 
from  a  receiver's  sale. 
1:597. 

No  redemption  from  a  sale  made 
to   execute   a   trust   which   can   be 
fulfilled    only    by    converting    the 
lands  into  money. 
2:613,  note. 

Sale    under  equity    decree — ^Re- 
demption   not  allowed    except   by 
statute. 
2:614. 

No  right  of  redemption  from   a 
void  sale  or  a  sale  which  has  been 
set  aside. 
I         2:618. 
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REDEMPTION,  II-,  b. 


Redemption  from  sale  under  In- 
solvency proceedings. 
5:765. 

Redemption   from   sale   under   a 
decree  for  alimony. 
2:612.  613. 

Redemption  from  execution  sale 
— Statutes  construed. 
12:165. 

A  mortgagor  at  whose  suit  a 
sale  Is  decreed  null  and  void,  and 
who  Is  given  the  right  to  redeem 
by  paying  the  amount  due.  In  de- 
fault of  which  the  bill  was  to  be 
dismissed,  Is  bound  by  subsequent 
decree  dismissing  the  bill  for  his 
failure  to  make  such  payment. 
2:486. 


b.     As  to  who  may  redeem. 

Redemption   by   agent. 
10 : 632. 

Rights  of  surviving  husband. 
10:632. 

Rights    of   Junior    Incumbrancer. 
8:712. 

Holder  of  an  unrecorded  second 
vendor's  lien. 
9:678. 

Rights     Of     several     successive 
lien  holders. 
3:650. 

Life  tenant. 
6:789. 

Redemption  by  attorney  for  his 
client. 
5:761. 

Only  party  having  an  Interest  In 
the  estate. 
2:615. 

Right    of    administrator    to    re- 
deem. 

11:527. 

Grantee  In  a  fraudulent  convey- 
ance. 

11:248. 


Vendor    retaining   legal   title    to 
secure  purchase  money. 
10:632. 

One  tenant  in  common  may  make 
redemption  of  the  entire  estate. 
2:615. 

Levy  upon  and  sale  of  land  as 
property    of   Judgment   debtor    as 
evidence  of  his  having  a  redeem- 
able interest  therein. 
6:793. 

Right  of  holder  of  mortgage  to 
redeem   from    sale    under    an    im- 
provement assessment. 
9:678. 

Mortgagor  whose  equity  of  re- 
demption has  been  previously  sold 
on  execution — Right  to  redeem  in 
order  to  claim  surplus  on  foreclos- 
ure. 

5:761. 

Redemption   by  one   not  having 
the  right  to  redeem' — Effect  of  pur- 
chaser '     accepting        redemption 
money. 
4:724. 

A   sub-vendee,  from  proceedings 
to  foreclose  vendor's  Hen. 
2:614. 

Grantee  of  execution  debtor  ac- 
quiring Interest  after  right  of  Jun- 
ior llenholder  to  redeem  is  barred. 
2:615. 

Implied   authority  of  relative  to 
make   redemption   for   absent  per- 
son having  the  right  to  redeem. 
2:616. 

Right    of    one    having    equitable 
mortgage  in  the  form  of  an  abso- 
lute conveyance  to  redeem  as  "a 
creditor  having  a  lien." 
8:712. 

Senior  lien  holder  cannot  re- 
deem from  sale  of  junior  lien  hold- 
er. 

4:724. 

A  warrantor  of  title  cannot  ex- 
ercise the  right  of  redemption  to 
invalidate  his  title. 
2:618. 


REDEMPTION.  II,  c— V,  a. 
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Minnesota  statute  construed. 
2:616. 

c.    Judgment   creditors. 

Right  of  judgment  creditor  to  re- 
deem. 

1:597;  2:614;  3:649,  650; 
6:762;  6:788;  7:699;  8:713; 
10:632;  11:527. 

Holder  of  Judgment  the  lien  of 
which  has  expired. 
4:724. 

Right  of  Judgment  creditor  to  re- 
deem— Passing   of   to    assignee   of 
Judgment. 
12:162. 

Alabama  statute  construed. 
2:615. 

III.  AGREEMENTS    CONCERN- 

ING. 

Conferring   right   to   redeem   by 
agreement. 

1:544;    6:791;   8:715;   9:681. 

Agreement  surrendering  redemp- 
tion rights  made  in   ignorance  of 
their  existence. 
6:790. 

Agreement  of  mortgagor  with  his 
mortgagee  to  bid  in  premises  and 
permit  mortgagor  to  redeem. 
10:633. 

Agreement  by  purchaser  to  per- 
mit redemption — When  binding  on 
a  subsequent  purchaser. 
6:791. 

IV.  TIME    FOR    REDEMPTION. 

When     redemption     should     be 
made. 

11:528. 

When  time  for  redemption  may 
be  extended. 
8:714. 

Power  of  court  to  extend   stat- 
utory period  of  redemption. 
3:653. 

Time  not  extended  by  failure  of 
purchaser  to  pay  deed. 
7:698. 


Statutory  time  not  extended  to 
await  an  accounting  in  equity. 
2:618. 

Redemption  by  infant  becoming 
of  age  after  expiration  of  statutory 
period. 
7:698. 

Agreement  for  extension  of  time. 
1:597;     3:653;     4:725;     6:791; 
11:529. 

Parol  agreement  to  extend  time. 
4:725;    9:681. 

Who    may    sue   for   damages   to 
property   during   time   allowed   for 
]|edemptlon. 
1:597. 

Statutes  construed. 
6:793;  8:717. 

V.     PROCEDURE. 

a.     In  general. 

Bill    must    show     complainant's 
right  to  redeem. 
9:683. 

Compliance    with    statutory    re- 
quirements necessary. 

2:613,     note,     614,     616,     617; 
6:792. 

Redemption  where  several  tracts 
are  sold  en  masse. 
3:652. 

Discharged  guardian  as  a  neces- 
sary  party. 
8:716. 

Discretion  of  equity  as  to  terms 
of  redemption. 
3:649. 

Deed  of  officer  after  proper  steps 
to  redeem  have  been  taken. 
5:765. 

Assignment  of  certificate  of  pur- 
chase to  one  entitled  to  redeem — 
Not  a  redemption. 
3:652;  5:764. 

Effect   of   failure    of    certificate 
of  redemption  to  stale  the  amount 
claimed  to  be  due  on  the  lien. 
3:652. 
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REDEMPTION— REFORMATION  OF  INSTRUMENTS. 


Recovery   of   redemption   money 
paid    by   one    on    erroneous    belief 
that  property  belonged   to  him  at 
the  time  of  sale. 
3:652. 

Recovery  of  money  paid  by  way 
of  redemption  from  a  void  sale. 
3:652. 

Erroneous  acceptance  of  redemp- 
tion money  by  holder  of  certificate 
of    sale — Effect   where    he    returns 
same  promptly. 
3:652. 

Purchaser  of  purchaser's   rights 
under  his  bid — When  treated  as  a 
redemption. 
6:793. 

Requisites  of  a  redemption. 
11:528. 

Statutes  construed. 
8:716. 

b*     Amount  to  be  patd  and  pay- 
ment. 

Kind  of  money  with  which  pay- 
ment may  be  made. 
5:764. 

Payment  by  check. 
1:597;    10:635. 


No     right     to     pay 
money  in  portions. 
2:614. 


redemption 


Bill    to    redeem    must    aver   the 
necessary  tender. 
3:652;   4:726. 

Actual  tender  not  required  where 
right  of  redemption  is  denied. 
6:792. 

Equitable  rights  of  one  who  has 
made    statutory    tender. 
6:792. 

Effect    of    refusal    of    officer    to 
accept  tender  without  objection  as 
to  character  of  currency. 
3:652. 

Tender  within  time  given  for  re- 
demption will*  support  bill  brought 
afterwards. 
4:726. 


Grantee   of   purchaser   at   execu- 
tion sale — Right  to  receive  redemp- 
tion  money. 
6:792. 

Right   as    to   withdrawal    of   de- 
posit in   court  when  the   right  to 
redeem  Is  denied. 
7:701. 

Waiver  of  defects  in  procedure 
by      acceptance      of      redemption 
money. 
7:701. 

Redemption  from  parties  having 
a  joint  interest — Payment  must  be 
made  to  both. 
1:597. 


Reimbursement 
ments. 

6:792;    9:683. 


for      Improve- 


VI.     CHANGE     IN     REDEMPTION 
STATUTES. 

Retroactive  effect  of  statutes 
giving  right  to  redeem  or  mak- 
ing changes  in  the  law. 

3:651;      4:723;      6:760;    6:793; 
7:697;    g:715;    9:682;    10:635. 

Changing  of  redemption  statutes 
as  an  Impairing  of  the  obligation 
of    contracts. 

4:723;   5:760;    7:697. 

Statute  reducing  rate  of  Interest 
to   be  paid  by  redemptloner,  con- 
stitutional. 
2:618. 


REFORMATION      OF     IN- 
STRUMENTS. 


I. 


What  instbumewts  mat 

FORMED. 

II.    What    mistakes    mat 

FORMED. 

a.  In  general. 

b.  Particular  mistakes  and  omis- 

sions. 

c.  Erroneous   descriptions. 
Procedure  to    oBr^nf    refor- 
mation. 

In    general. 


III. 


REFORMATION  OF  INSTRUMENTS,   I— -II,  a. 
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b.  Evidence   and   proof. 

c.  Ck)unterclaims   and    defenses. 


I.     WHAT  INSTRUMENTS  MAY 
BE  REFORMED. 

Certificate  of  acknowledgment. 
2:620. 

Ck)ntracts  fixing  boundary  lines. 
7:705. 

Contract   to  convey. 
1:371. 

Deeds  of  trust. 
3:658. 

Deeds  of  married  women. 

1:299,      598;       5:769;       7:705; 
8:718;    10:640. 

Family  settlements. 
9:684. 

Insurance  policy. 
1:252,   369;    11:293. 

Judgments  and  orders  of  court. 
7:703;  8:718. 

Reformation  by  state  of  deed  to 
it    approved    by   its   Attorney-Gen- 
eral. • 
8:718. 

Leases. 
8:718;   11:532;   12:316,  491. 

A  lease  will  not  be  reformed  in 
order  to  enforce  a  forfeiture  there- 
under. 
5:464. 

Mortgages. 
2:620.622;  4:727;  5:768;  7:702; 
9:684. 

Recorded  town  plat. 
1:371. 
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Release  of  a  mortgage. 
7:702. 

Sheriff's  deed. 
9:684. 

Tax   deed. 
12:560. 


Void    inotrument. 
11:395. 

Voluntary  deed. 

2:620;    8:718;    12:492. 

Wills. 

3:655;  4:727;  10:636. 

Particular  contracts  held  subject 
to   reformation   on   the   ground   of 
being  unconscionable. 
9 : 410. 

Effect  of  reformation  of  mistake 
by  which  deed  was  executed  to  a 
widow  alone  instead  of  to  her  and 
her  children. 
11:534. 

II.     WHAT    MISTAKES    MAY    BE 
REFORMED. 

a-     In  general. 

Power  of  equity  to  reform  instru- 
ments. 
2:619. 

As  to  when  equity  will  grant 
relief  from  a  mlsrtake  of  law. 

2:620.621;  3:284;  5:260;  7:247; 
9:222;  10:213;  11:531. 

As  to  when  mistake  must  be 
mutual  in  order  to  authorize  refor- 
mation. 

1:598;  4:728;  5:767;  6:796; 
7:704;  8:718;  9:685;  10:637; 
11:533;  12:492. 

Where    mistake    is    not   mutual, 
court  may  grant  relief  by  cancel- 
lation. 
3:284. 

Reformation  unnecessary,  where 
mistake    is    inefTectlye. 
12:491.  • 

Clerical  mistakes  of  draughts- 
man. 

1:371;  2:619;  3:655;  9:684; 
10:636;  11:531;  12:491. 

Mistakes  resulting  from  one's  il- 
literacy. 

3:655;    6:795;    12:491. 

Omission  of  property  from  a  deed 
or  mortgage. 

4:727;  5:768;  6:797;  11:531. 
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REFORMATION  OP  INSTRUMENTS.  II.  b. 


Mistakes  knowingly  made. 
5:772;    7:702. 

Relief  from  mistakes  negligently 
made. 

5:258;  11:634. 

Mistakes  arising  from  Improper 
use  of  technical  terms. 
3:655;  4:727;  9:684. 

Mistake  must  be  material  to  the 
transaction. 
5:256. 

Mistakes-  arising  from  the  misuse 
of  language  to  effect  the  Intention 
of  the  parties. 

•3:655;  7:702;  11:532. 

Instruments  will  not  be  changed 
as  to  matters  fully  understood  by 
the   parties. 
9:684. 

Omission  of  provUlons  regarded 
as  unnecessary  by  the   parties  at 
the  time  of  the  execution  of  the 
Instrument. 
3:655. 

Equity  will  not  grant  any  relief 
between  parties  guilty  of  fraud. 
5:256. 

Omission  of  word  which  Is  self- 
eyldent. 
12:491. 

Mistakes  resulting  from  one's  as^ 
sumption     of     knowledge     which 
might  have  been  corrected  by  his 
examining  his  title  papers. 
7:702. 

When  parties  signing  Instrument 
without  reading  It  may  have  refor- 
mation. 
8:718. 

Deed  conveying  land  of  wife  at 
the  Instance  of  her  husband  under 
his  misapprehension  as  to  the  law 
of  descent. 
7:702. 

Reformation  -  against  junior  pat- 
entee who  has  been  In  adverse  pos- 
session for  the  prescriptive  period. 
4:727. 


Restrictions  Inserted  In  deed  ac- 
cepted by  one  with  understanding 
that  he  was  receiving  ordinary 
deed. 

12:491. 

Action  will  not  He  to  reform 
dee*d  of  a  vendor  under  an  execu- 
tory contract  of  sale,  where  It  ap- 
pears that  the  minds  of  the  parties 
never  met. 
5:770. 

Grantee  In  a  voluntary  deed  can- 
not maintain  action  to  reform  It. 
2:620. 

Relief  win  not  be  given  to  the 
Injury  of  Innocent  third  persons. 
7:702. 

Barring  right  to  reformation  by 
ratification. 
6:795. 

California  statute  construed — 
Time  to  which  mistake  must  re- 
late. 

1:371. 

b.     Particular   mistakes   and   omis- 
sions. 

Omission  of  seal. 
6:795. 

Omission  of  a  building  from  the 
description. 
3:284. 
Mistakes  as  to  quantity  of  land. 
5:259;    6:284;    7:247. 

As  to  existence  of  vein  of  coal 
in  land. 
3:284. 

An    erroneous    reference   to    the 
land  as  belonging  to  another. 
3:284. 

Mistake  resulting  from  erroneous 
designation  of  lands. 
5:257. 

Mistake   in    proceedings    to   sell 
lands    of    decedent. 
6:257. 

Mistake  in  a  description  of  prop- 
erty in  a  mortgage. 
2:620. 
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Mistake   by   wife   as   to  amount 
of  her  husband's  indebtedness,  for 
the    payment    of    which    she    has 
conveyed  her  property. 
7:247. 

Commissioner's     deed — Including 
property    not    authorized    by    the 
Judgment  to  be  sold. 
10:686. 

Omission  of  husband's  name  from 
conveying  clause  in  his  wife's  mort- 
gage. 
3:666. 

Oihisslon  of  reservation  of  lien 
for  purchase  money. 
3:656. 

Omission  of  reservation  of  crop 
by  grantor. 
11:532. 

Failure   of  wife   to  join  In   her 
husband's  deed  through  erroneous 
advice  of  officer. 
3:666. 

Erroneous  Inclusion  of  property 
in  deed,  not  Intended  to  be  con- 
veyed. 
3:666. 

Clerical   error  In   description   of 
a  note  In  a  mortgage. 
7:702. 

Erroneous   inclusion   of   land  In 
vendor's  title  bond. 
8:718. 

Omission  of  a  reservation  of  a 
passageway. 
6:796. 

Correction  of  a  lease  by  inserting 
an  option  to  purchase,  omitted  by 
mutual  mistake. 
10:638. 

Omission    of    release    of    home- 
stead. 
3:394. 

Substitution   of  husband's  name 
as  grantee  in  deed  instead  of  name 
of  his  wife. 
1:371. 

Misapprehensions  in  regard  to  a 
collateral  matter. 
5:266. 


Particular  cases. 
3:655;    10:636;    12:491. 

c     Erroneous    descriptions. 

Erroneous  description^  resulting 
from  false   measure   furnished   by 
one  of  the  partlea. 
1:370. 

As  to  what  errors  in  description 
may  be  reformed. 

1:370,  509;  2:620;  3:655;  4:727; 
5:768;  6:797;  7:705;  8:719; 
9:686;  10:639,  640;  11:531; 
12:490. 

Description    in    deed    by    court 
commissioner  or  sheriff. 
1:509;  7:705. 

Mistake   In   description  in   deed 
by  married  woman. 
7:705;    10:640. 

Omission  .in    description    in    a 
deed  which  is  a  simple  gratuity. 
9:686. 

Changing  description  in  sheriff's 
deed. 

1:509;    9:684;    12:490. 

lii.     PROCEDURE    TO    OBTAIN 
REFORMATION. 

a-     In  general. 

Only  courts  of  equity  can  reform 
written  instruments. 
1:371;   9:684. 

E#qulty  reforms  Instruments  only 
between    the    original    parties    or 
persons  claiming  under  them. 
1:371;  6:795;  11:535. 

Right   of   third   parties   to  have 
a  reformation  of  a  deed. 
10:636. 

Sufficiency  of  complaint — General 
principles   and   particular   cases. 
1:598;     2:623;     3:656;     5:772; 
8:720;         10:641;         11:535; 
12:494. 

Who  are  necessary  parties. 
2:623;   3:656;   6:798;   8:720. 

Necessity  of  previous  demand. 
3:607,  656;  6:697. 
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REFORMATION  OF  INSTRUMENTS—REGISTRATION. 


Reformation  and  enforcement  of 
instrument  in  the  same  action. 
2:623;   3:656;   7:706;    10:641. 

Reformation    may   be   had    after 
foreclosure  sale. 
2:623. 

Who  may  maintain  the  action. 
5:771. 

Grantee  for  whose  benefit  a  deed 
Is  made  may  have  reformation. 
3:656. 

Action  to  reform  by  one  not  8 
party  to  the  Instrument. 
5:771. 

Court  cannot  make  a  new  con- 
tract between   the   parties. 
7:702. 

Reformation    cannot    be    had    to 
the  injury  of  third  parties. 
4:727;    7:702,  704;    11:534. 

Power  of  court  to  correct  defects 
not  mentioned  in  the  complaint. 
6:798. 

Power  of  court  to  grant  addition- 
al relief. 
10:641. 

Mortgage  will  not  be  reformed  so 
as  to  increase  burden  of  the  lien. 
12:493. 

Reformation    against   subsequent 
mortgagee    having    notice    of    the 
mistake. 
11:532. 

Limitations. 
11:535;    12:494. 

Loss  of  right  by  laches. 
3:656;  7:247. 

Eiffect  of  reformation. 
12:498. 

Joinder  of  claim  for  reformation 
of  deed  and  for  damages  for  breach 
of  its  covenants  as  amended. 
2:623. 

Relief   allowed   in   action   to   re- 
form a  lease. 
12:316. 


One   seeking   cancellation   of  in- 
strument for  mutual  mistake  must 
show  willingness  to  place  the  other 
party  in  statu     quo. 
5:256. 

Decree  of  reformation  having  the 
effect  of  a  cancellation. 
9:684. 

b.     Evidence  and   proof. 

Parol   evidence   held   not   admis- 
sible. 

1:527. 

Degree  of  proof  required  to  autti- 
orize   reformation. 

1:369,  370,  598;  2:623;  3:657 
4:727,  729;  5:772;  6:798 
7:706;  8:721;  9:687;  10:642 
11:535;  12:494. 


Particular  cases  illustrating  suf 
ciency  of  evidence. 

1:370;  2:623;  3:657;  4:729 
5:772;  6:798;  7:706;  8:721 
9:687;  10:642;  11:535 
12:494. 

c.    Counterclaims    and    defenses. 


Action    by   mortgagor   to   reform 
a       mortgage^ — Counterclaim       by 
mortgagee   to  foreclose. 
4:680. 

Action  for  purchase  money — Mu- 
tual mistake  as  to  quantity  of  land 
may    be    reformed     upon     counter- 
claim. 
2:620. 

Action  to  reform  and  foreclose  a 
mortgage — The  fact  that  the  mort- 
gagor only  owned  a  fraction  of  the 
land  is  no  bar  to  reformation. 
11:532. 

Action  to   reform  a  mistake   in 
deed' — No    defense    to    set    up    a 
mistake  in  another  deed. 
2:623. 


REGISTRATION     OF 
TITLE. 

See  Title.  VI. 
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RELICTION. 

See   Waters,   IV,  g. 


REMAINDERS. 

See  Estates.  VI. 


RENTS. 


I.      Iir    GENEBAL. 

II.  Rights  and  ijabilities  as  to 

BENTS    AND    PB0FIT8. 

a.*  In    general. 

b.  Liability    of     particular    per- 

fions  for  rent. 

c.  Vendor  and  vendee. 

d.  Mortgagor  and  mortgagee. 

e.  Purchasers  at  execution,  fore- 

closure and  judicial  sales. 

III.  Action  fob  bent. 

a.  When   the   action    will   He. 

b.  Procedure,  in  general. 

c.  Defenses. 

d.  Counterclaim  and  set-ofT. 

e.  Evidence  and  proof. 

f.  Attachment  or  distress. 

IV.  Eviction  fob  nonpayment. 


Executors  and  administrators.  See 
Executors  and  Administrators, 
I,  d. 


I.     IN    GENERAL. 

Basis     of      determining     rental 
value  of  property. 
3:438. 

Duty  of  one  as  to  leasing  proper- 
ty for  the  rents  of  which  he  is  to 
be  held  accountable. 
3:538. 

Assignment  of  rents. 
6:804;   8:722;   9:688. 

Rent  in  arrear  Is  a  chose  in  ac- 
tion. 

7:716. 

A   "ground   rent"    is  a   right  to 
real  estate. 

4:427;   8:178;    11:587. 


II.     RIQHT8    AND       LIABILITIES 
AS  TO   RENTS  AND  PROFITS- 

a.  In    general- 
Receivers.     See  Receivers,  III. 

Assignment   of   landlord's    claim 
for  rent. 
12:302. 

Right  of  part  owner. 
11:538. 

Recovery  for  use  and  occupation 
pending  appeal   in  ejectment. 
8:724. 

One  having  lien  to  secure  a  leg- 
acy not  entitled  to  rents  and  prof- 
its. 

5:472. 

Creation  of  liability  for  rent  by 
the  encroachment  of  a  building. 
6:799. 

Liability  for  rent  not  affected  by 
tenant's  abandonment  of  the  prem- 
ises during  term. 
2:353. 

The  right  to  the  "rents  and  prof- 
its" of  land  embraces  both  surface 
and  subsurface  estate. 
10:643. 

Ordinarily,  rent  is  not  due  until 
the  end  of  the  term. 
3:438. 

Stipulation   in  deed  of  standing 
timber   requiring  payment  of  rent 
by  grantee  after  a  certain  time. 
6 :  799: 

What  occupation  creates  liability 
to  pay  rent. 
11:314. 

When    subtenant   becomes   liable 
to  original  lessee. 
9 :  690. 

Right   of   tenant   to   refuse   pay- 
ment because  of  excessive  demand. 
3:438. 

The  mere  levy  of  an  attachment 
does  not  give  an  owner  of  the  land 
the   right  to  recover  for   use  and 
occupation. 
4:427. 
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Rent  not  recoverable  for  use  of 
Improyements     erected     by     good 
faith  occupant. 
4:427. 

Liability  of  lessee  who  after- 
ward becomes  a  member  of  a  part- 
nership which  occupies  the  prem- 
ises. 

11:538. 

A  guarantor  of  the  payment  of 
rent   is   released   by  any  material 
change  in  the  terms  of  the  lease. 
2:70. 

Construction  of  particular  guar- 
anty of  payment  of  rent 
9:690. 

Right   of  lessor  to  recover  rent 
where    he    fails    to    give   complete 
possession. 
10:646. 

RiglLts   of  Judgment  plaintiff  in 
possession   of   land   on   which   his 
judgment  is  a  lien. 
7:716. 

Particular  cases. 
6:450;   11:538. 

b.     Liability  of   particular   persons 
for  rent. 

Party  in  possession. 
4:427. 

Third    party     occupying     leased 
premises. 
10:646. 

Husband   occupying     his     wife's 
lands  with  her. 

6:799;   7:710;   10:646. 

Husband  occupying  land  of  wife 
as  a  homestead. 
3:438. 

One  occupying  property  under  in- 
valid lease. 

2:353;  9:690. 

A  lessee,  after  eviction. 
4:427. 

Officers   holding     possession     of 
premises  to  serve  writ. 
3:428. 


Fraudulent  grantee  of  debtor. 
6:450. 

One   wrongfully    occupying   land 
under  a  void  tax  sale. 
3:438. 

One  holding  under  tax  deed  ad- 
Judged   invalid. 
8:724. 

Purchaser    under    void    foreclos- 
ure. 

4:427. 

Occupant   of   an   estate   in   com- 
mon under  lease  from  part  of  co- 
tenants. 
3:438. 

Occupation  by  parent    of    lands 
conveyed   to  child  as  an  advance- 
ment. 
6; 799. 

One  given   possession  to  satisfy 
a  lien  for  improvements  who  con- 
tinues  the  possession  after     time 
fixed*  by  the  decree. 
5:450. 

Liability  of  one  entering  without 
authority  or  right. 
9:690. 

Liability  of  one  who  has  ousted 
the  owner  from  possession. 

7:710. 

Creation    of   liability   for     occu- 
pancy of  premises  during  one's  in- 
fancy. 
7:710. 

Lessee   taking   conveyance    from 
lessor — Liability  for  rent. 
1:599. 

Rights  of  lessee  assigning  his  In- 
terest in  the  lease  to  his  co-tenant. 
6:799. 

Lessee   continuing  in  possession 
awaiting  performance  of  covenant 
as  to  appraisement  of  building. 
8:417. 

Lessee,   after   lessor  declares     a 
forfeiture  and  makes  a  r&entry. 
5:450. 

Failure  of  tenant  from  year  to 
year  quitting  before  the  end  of  the 
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year    to    give   notice   to    landlord, 
does  not  render  him  liable  for  the 
subsequent  year's  rent. 
2:353. 

Grazing  stock  upon  land  of  an- 
other after  notice  that  rent  will  be 
demanded. 
10:646. 

Occupancy  of  house  by  widow  of 
decedent  does  not  render  his  estate 
liable  for  rent. 
9:690. 

One  entering  upon   premises  by 
consent  of  owner  as  successor   of 
his  lessee. 
6:799. 

Liability  of  '  city  lessee  where 
lease  stipulates  that  there  should 
be  no  liability  thereon  unless  the 
city  council  should  make  an  ap- 
propriation therefor. 
10:646. 

Alabama  statute  construed — ^Lia- 
bility of  persons     holding     under 
color  of  title. 
6:799. 


c.  Vendor   and    vendee.  ^ 

One    occupying    under    executory 
contract  of  purchase. 
1:599. 

Application  of  doctrine  that  one 
entering  as  a  purchaser  is  not  lia- 
ble for  rent. 
8:724. 

Vendee  occupying  after  breach  of 
contract. 
9:690. 

Liability  of  vendor  retaining  pos- 
session. 

3:438;   11:538. 

Rights  of  vendor  and  vendee  as 
to  rents. 

1:599;  8:438. 

Right  of  vendee  to  rents  subse- 
quently accruing  under  a  natural 
gas  lease. 
7:707. 


Rights   acquired   by   vendee     by 
conveyance   from     lessor     without 
reservation  of  rent. 
10:647. 

Rights  upon  cancellation  of  deed 
by  vendor. 
11:538. 


d.  Mortgagor  and    mortgagee. 

When   mortgagee   in     possession 
will  be  held  accountable  for  rents. 
1:599;     3:519;     4:526;     5:450; 
10:644. 

Mortgagee      in     ^possession — ^Ao- 
counting  for  rents  and  allowance 
for  Improvements. 
9:689. 

Right  to  rents  during  period  of 
redemption. 

7:707;    8:723;    10:644;    11:433; 
12:409. 

Right  of  mortgagor  to  rents  dur- 
ing period     of     redemption — How 
waiver  thereof  may  be  made. 
7:708. 

Rights   of  grantee  in     a     trust 
deed. 

7:707. 

Right  of  mortgagor  in  possession 
to  rents. 
7:708. 


Mortgage  conveying  legal  titU 
Right  of  mortgagor  to  an  account- 
ing. 

8:723. 

Right  of  mortgagor  to  rents. 
8:723. 

Mortgagor   remaining   in   posses- 
sion after  foreclosure. 
9:689. 

Rents   accruing    before   foreclos- 
ure while  premises  are  In  posses- 
sion of  one  holding  them  In  trust. 
10:644. 

Validity  of  stipulation  empower- 
ing mortgagee  to  collect  rents  and 
profits. 
4:526. 
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Effect     of     accounting     between 
first  and  second  mortgagee  on  re- 
demption. 
11:537. 

Junior   mortgagee    cannot    claim 
rents  until  senior  mortgage  is  sat- 
isfied. 
1:599. 

Effect  of  instrument  by  mortga- 
gor assigning  the  rents  to  mortga- 
gee. 

9:689. 

Devise  by  mortgagor  of  his  right 
to  rents  to  one  of  several  mortga- 
gees. 

7:707. 

Purchase  at  foreclosure  by  mort- 
gagee— Liability  to  account  to  jun- 
ior mortgagee  for  rents  and  profits. 
6:804;   7:709. 

e.  Purchasers    at    execution^    fore^ 
closure  and  Judicial   sales. 

Rights  of  purchaser  at  judicial 
sale. 

7:709. 

Rights  of  purchaser  at  sheriff's 
sale. 

7:402. 

Rights  of  purchaser  at  execution 
sale. 

1:599;    8:722. 

Rights  of  purchaser  at  execution 
sale    of   mortgagor's    interest. 
8:723. 

Purchaser  of  lands   of  decedent, 
at  a  sale  to  pay  his  debts. 
9:688. 

Rights  of  purchaser  at  foreclos- 
ure sale  against  lessee. 
6:804. 

Rights  of  purchaser  at  foreclos- 
ure sale. 

3:438;   9:688;   10:645;    12:287. 

Effect    of    purchaser's    delay   Hn 
making  payment  of  purchase  price. 
12:287. 

Statutes  construed. 
7:709. 


III.     ACTION    FOR   RENT. 

a*  When  the  action  will  Me. 

Action  by  agent  of  land  owner. 
7:712. 

When  tenant,  at  sufferance  is  lia- 
ble to  action  for  rent. 
10:366. 

Rights  of  assignee  of  lessor. 
6:463. 

One    entitled   to    possession,   but 
w]iose  demand  is  relused. 
4:427. 

Title  sufficient  to  sustain  action. 
4:427. 

Action     by     corporation     where 
lease  is  ultra  vlretf. 
5:451. 

Liability   of   third    person. 
12:302. 

To  sustain  the  action  the  conven- 
tional relation  of  landlord  and  ten- 
ant must  exist. 

2:353;    3:438;      4:427;      5:451; 
11:314,    538. 

To  sustain  the  action  one  must 
have    title  to   the   land   or   be   the 
assiignee  of  the   rents  and   profits. 
1:599. 

Recovery  of  rent  accrued  under 
a   lease    by   third   party,   by   proof 
of  transfer  of  debt  to  him. 
8:722. 

A  lease  containing  an  insufficient 
description    will    not    support    the 
action. 
7:710. 

Action    upon    agreement   to    pay 
rent  though  tenant  has'  not  taken 
possession  of  or  used  the  premises. 
6:800;   7:713. 

Lease   by   tenants   in    common — 
Joinder  in  action  of  one  co-tenant 
and   grantee   of   another. 
8:725. 

Right    of    administrator    to    sue 
on  one's  covenant  to  become  sure- 
ty for  rent. 
5:451. 


RENTS,  III,  b-c. 


617 


Including  sum  to  be  paid  by  ten- 
ant as  hire  for  animals  to  be  used 
on    the    rented   premises. 
12:302. 

b.     Procedure,    In    general. 

Sufficiency  of  complaint. 
7:712. 

Separate  action  for  each  install- 
ment of  rent. 
7:712;    8:725. 

Action     limited     to     parties     to 
written   lease. 
4:427. 

Recovery   limited   to   amount   of 
rent  due. 
5:451. 

Judgment  by   confession. 
5:451. 

Opening    up    Judgment    by    con- 
fession. 
9:692. 

Recovery   of   attorney's   fees. 
6:800;     11:538. 

Judgment   against   joint   lessees. 
4:427. 

BfTect  of  cancellation  of  contract 
upon  pending  action. 
4 :  427. 

Setting    asid^    Judgment    recov- 
ered on  lease  of  property  for  gam- 
bling  purposes. 
11:537. 

Particular  case  as  to  amount  of 
rent  recoverable. 
12:302. 

Jurisdiction    of    Justice    of    the 
peace  in  Arkansas. 
12:302. 

Indiana  statute    construed — Re- 
covery of  rents  in  action  for  pos- 
session. 
9 : 688. 

Wisconsin     statute     construed — i 
Action  against  tenant  holding  over 
for  double  rent. 
7:712. 


e.  Defenses. 

Defenses  in  actions  for  rent — 
General  principles  and  particular 
cases. 

3:438;  4:427;  5:451;  6:802; 
7*713;  8:726;  9:693;  10:647; 
11:540. 

Prior  agreement  to  reduce  rent. 
10:647. 

Attornment   to  another. 
6:802. 

Conveyance   by  lessor. 
10:647. 

Defendant  can  not  deny  lessor's 
title. 

10:647. 

Defect  in  lessors  title. 
4:427. 

Invalidity  of  lease  as  a  defense. 
6:802. 

Eviction  of  tenant. 
4:427;    5:451. 

Forfeiture   of  lessee's   estate. 
4:427. 

Insufficiency    of     description     of 
premises  in  a  lease. 
7:710. 

Termination    of    lease    as    a   de- 
fense. 
1:599. 

Failure  of  lessor  to  furnish  heat 
— Burden  of  proof. 
6:802. 

Abandonment  of  premises  is  not. 
1:551. 

Abandonment     of    premises    for 
failure  of  water  supply. 
6:802. 

Default  of  lessor  in  his  contract 
as  a  vendee. 
6:802. 

Breach    of    lessor's    parol    war- 
ranty as  to  con-dition  of  premises. 
7:713. 

Surrender  of  premises  or  rescis- 
sion of  lease. 
7:713. 
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Breach  of  lessor's  covenant  to  re- 
pair. 

7:713;    8:726;    9:693;    11:331; 
12:304. 

Breach  by  lessor  of  Implied  cov- 
enant for  quiet  enjoyment. 
7:713. 

Untenantable  condition  of  prem- 
ises. 

7:713. 

Appropriation    of    part     of     the 
premises   for  public   use. 
8:726. 

Statute  of  limitations. 
8:726. 

Previous  lease  by  lessor  to  an- 
other who  is  in  possefision. 
9:693. 

Occupation  of  premises  by  own- 
er for  a  part  of  the  time. 
9 :  693. 

Parol    agreement    by    lessor    to 
surrender   all    rights   under   lease. 
10:647. 

Tender   of   payment  of   rent   by 
check. 

10:647. 

Notice  to  executors  of  subletting 
of    premises    in    violation    of    the 
terms  of  lease. 
9:693. 

Deprivation   of  use  of   premises 
during    repairs    by    owner    of    an 
easement   therein. 
6:802. 

Defendant  not  liable  for  rent  for 
period   during  which   he  was  pre- 
vented   from    collecting    rents    by 
the  plaintifT. 
1:599. 

Lease  of  premises  for  a  saloon 
— The    fact    that    the    law    forbids 
their  use  for  that  purpose  as  a  de- 
fense. 
8:726. 

Failure    of    landlord    to    set    up 
claim    for    rent    in     prior    action 
against  him  for  personal  injuries. 
9:693. 


Action  by  corporation  lessor  on 
guaranty  of  third  person — Defense 
that    acquisition    of    property    by 
lessor  was  ultra  vires. 
10:647. 

Effect  of  prior  judgment  con- 
firming oral  lease  given  to  defend- 
ant. 

11:540. 

Payment  is  a  matter  of  defense. 
11:540. 

d.  Counterclaim  and  set  off. 

Assertion   of   claim   for   rent   by 
counterclaim. 
8:725. 

Counterclaims  in  actions  for 
rent. 

4:427;     5:451;     6:803;     7:713; 
8:726;  9:693;  11:540. 

Counterclaim      for      breach      of 
lessor's  agreement  to  repair. 
8:726. 

Counterclaim  for  damages  on 
account  of  lessor  procuring  lease 
by  fraud. 

2:70;    4:438;    7:713;    11:540. 

Improvements  may  be  set  off. 
1:599. 

Damages  arising  out  of  fraud  In 
a  procurement  of  a  lease  may  be 
set  off. 
1:551. 

Right  of  tenant  to  set  off  dam- 
ages resulting  from  lessor's  inter- 
ference with  his  possession. 
12:302. 

e>  Evidence   and    proof. 

Admissiblity  and  sufficiency  of 
evidence. 

6:801;     7:714;     8:727;       9:694. 

Burden  of  proof. 
7:714. 

Proof  of  title   required. 
9:692. 

Admissibility    of   parol  evidence. 
4:427. 
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Action    on  a     written     lease — 

Proof   of   oral  agreement,   a   vari- 
ance. 

5:451. 

Admissiblity  of  a  previous  lease 
to  show  rental  value. 
4:294. 

Proof  of  character  of  inmates 
and  reputation  of  house  to  show 
it  was  leased  for  In^moral  pur- 
pose. 

8:727. 

Presumption  arising  from  a  re- 
ceipt for  rent  covering  a  particu- 
lar month. 
7:716. 


f.  Attachment    or   distress. 

Collection  of  rent  by  attach- 
ment or  distress — General  princi- 
ples  and   statutes   construed. 

2:352;     7:715;     8:728;     9:695; 
10:648;     11:539. 

Claim  must  be  definite. 
3 :  438. 

Who     may     maintain     summary 
proceedings. 
3:438. 

Distress   can   not   embrace   debt 
other  than  rent. 
3:438. 

Enforcement  of  covenant  to  pay 
water  rent  by. 
10:648. 

Property  subject  to  attachment. 
3:438. 

Levy   of   distress   upon   property 
in  hands  of  lessee's  assignee. 
4:427. 

Including     in     distress     warrant 
damages  for  poor  husbandry. 
12:302. 

Counterclaim  for  wrongful  suing 
out  of  attachment 
11:347. 

Collection  of  rent  by  attachment 
or  distress — Rights  of  assignee  of 


rent  note  who  is  not  the  assignee 
of  the  reversion. 

7:715. 

• 
Collection  of  rent  by  attachment 
or   distress — BSfFect   of   assignment 
of  leasehold  estate  and  sub-letting 
by  assignee. 
9:695. 

Joint    lease    by    several    owners 
of   separate  tracts  of  land — Right 
of  one  to  institute  summary  pro- 
ceedings. 
9:409. 

Miscellaneous  statutes  construed. 
3:438;   4:427;     5:451;      12:302. 

IV.     EVICTION      FOR     NON-PAY- 
MENT. 

When    landlord    may    evict   ten- 
ant for  non-payment  of  rent. 
7:422;    8:421. 

Defense  to  action. 
4:429. 

Mlcnlgan     statute — Effect     upon 
common  law  right  of  re-entry  for 
default  in  payment  of  rent. 
6:461. 

Statute    construed. 
2:347. 


REPAIRS. 

See  Landlord  and  Tenant,  III,  f. 


REPLEVIN. 


For  deeds. 
11:124. 

When  replevin  will  lie  to  recover 
possession  of  a  house. 
4:682. 


RESCISSION. 


See   Vendor   and  Vendee,   IV. 
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RESERVATIONS— SIGNS. 


RESERVATIONS. 

See  Deeds,  VI,  c. 


RESTRAINTS  ON  ALIENA- 
TION   OR    LIABILITY 
FOR  DEBTS, 

In  deeds.     See  Deeds,  VI.  d,  1. 
Perpetuities.     See   Perpetuities. 
Spendthrift  trust.     See  Trusts,  II, 
a,  4. 


RESTRICTIONS. 

See   Deeds,   VI,   d. 


RESULTING  TRUSTS. 

See  Trusts,  IV. 


RIPARIAN  OWNERS. 

See  Waters,  IV. 


RULE    IN    SHELLEY^S 
CASE. 

See    Estates,    IV. 


SCHOOL  LANDS, 

See  Public  Lands,    V. 


SEAL. 


Recording  seal  on  deed. 
2:559;    3:633;     4:711. 


SERVICE     BY      PUBLICA 

TION. 

See  Real  Actions,  II. 


SEWERS. 

See  Waters,  VIII,  b. 


SHADE  TREES. 

See  Trees,  IV. 


SHELLEY'S  CASE. 

See   Estates,   IV. 


See  Deeds,  III,  d.     See  Taxes  and 
Tax  Titles,  VIII,  b. 


Definition  of. 
4:134. 


SHERIFF'S  DEED. 

See  Execution  Sales,  V. 


SIGNATURE. 


Initials  not  a. 
11:100. 

Of   contracts. 
11:56. 

Of  deeds. 

2:122;   11:100. 


SIGNS. 


Easement  for,  acquired  by  lessee 
of  upstairs  ofDce. 
9:180. 

Right  of  abutter   to   swing  oyer 
sidewalk. 

9:2;   10:2. 
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SPECIFIC  PERFORMANCE. 


I.  Nature  Aim  gbounds  of  bemedt. 

II.  Contracts  enfoeceable. 

a.  In  generaL 

b.  Particular  contracts. 

c.  Contracts  to  convey  or  devise 

real  estate. 

1.  In  general. 

2.  Contracts  of  married  women. 

III.      GrOOD   FAITH    AIVD   DII^IGENCE. 

a.  In  general. 

b.  Demand  and  tender. 
IV.    Procedure. 

a.  In  general. 

b.  Parties. 

c.  Complaint 

d.  Counterclaims       and       cross- 

biUa. 

e.  Defenses. 

1.  In  general. 

2.  Deficiency   in    quantity    and 

defects  in  title. 

f.  Evidence    and    proof. 


Jurisdiction.     See  Real  Actions,  I. 


I.  NATURE  AND  GROUNDS  OF 
REMEDY. 

To  what  extent  specific  per- 
formance rests  in  the  discretion  of 
the  court. 

1:604;     3:689;     5:802;     6:831; 
4:765;    7:738;    9:726;    11:573. 

Will  not  lie  where  there  is  ade- 
quate legal  remedy. 
1:604. 

Adequacy  of  damages  as  a  rem- 
edy— How  determined. 
4:765. 

Right  to  action  for  damages  as 
a  bar. 

10 : 681. 

Stipulation  for  payment  of  liqui- 
dated damages  as  a  bar  to  specific 
performance. 

3:696;    9:730;    11:566;    12:499. 

Will  not  be  enforced  to  the  in- 
Jury  of  a  subsequent  bona  fide  pur- 
chaser. 
1:604. 


Equity  can  not  alter  or  enlarge 
contracts. 
3 :  689. 

Specific  performance  of  impossi- 
ble acts  will  not  be  decreed. 
6:831;    8:752. 

Court   must   not   decree   specific 
performance    unless    satisfied   that 
it  is  right  for  it  to  do  so. 
7:738. 

Consideration    given    to    relative 
benefit   to   plaintiff   and    injury   to 
defendant  in  determining  the  right 
to  specific  performance. 
7:738. 

Equity  will  not  decree  a  specific 
performance  of  a  contract,  the  en- 
forcement of  which  will  require  its 
continuous    supervision. 
2:655. 

II.     CONTRACTS  ENFORCEABLE. 

a.  In   general. 

Contract  must  be  fair  and  free 
from  fraud  or  illegality. 

1:604;  2:655;  3:689;  5:803; 
6:832;  7:739;  8:752;  9:726; 
11:569,  571;   12:503. 

Mutuality    of    contract    required. 
1:604;     2:655;     3:691;     4!767; 
5:802,     803;      7:739;     8:752; 
10:682;    11:567. 

Contract  must  be  concluded. 
2:655. 

Contract  must  not  violate  public 
policy. 

3:690;   4:765. 

Contract    must    be    based    upon 
consideration. 

3:689;    4:765;    7:739;    11:566. 

Contract    must    be    certain    and 
definite. 

1:399;  2:655;  3:689,  690; 
4:766;  5:803;  7:739;  10:681; 
12:500. 

Contract  must  contain  sufficient 
description  of  property. 
3:690. 

Agreements   among    heirs    made 
before  death  of  the  ancestor. 
1:487. 
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Contract  by  correspondence. 
5:803. 

Contracts    Involylng    a    continu- 
ous long  series  of  acts. 

8:752. 

Deed  in  escrow  can  not  be  the 
basis  of  the  action. 
3:693. 

b.  Particular   contracts. 

Contracts     concerning    personal 
property  may  be. 
1 :  604. 

Abandoned  contracts. 
4:765;  7:729. 

Contract  to  take   down  and  re- 
move a  building. 
9:727. 

Contract   for   the    digging   of   a 
well. 

3:690. 

A  mere  unaccepted  offer. 
5:803. 

Family  settlements. 
6:832;  11:566. 

Ante-nuptial  contracts. 
6:402,  834. 

Contract  by  cestui  que  trust  in 
violation  of  the  trust. 
8:752. 

Agreement    to    make    child    an 
heir. 

5:806;   7:740;   12:502. 

Contract  by   parents  with   third 
persons   to   adopt   their   child   and 
convey  property  to  it — Specific  per- 
formance by  child. 
3:689. 

Contracts     InvoMng     personal 
service  or  labor. 
11:566. 

Contract  to  give  a  mortgage  on 
land. 

12 : 499. 

Contract    to    be    performed     on 
death  of  one  of  the  parties. 
12:499. 


Agreement    among    heirs    made 
before  death  of  ancestor. 
1 :  604. 

Contracts    by    corporations    not 
clearly  appearing  to  have  been  au- 
thorized. 
6:832. 

Agreement    to    pay.  a    divorced 
wife  a  certain  amount  of  alimony 
quarterly. 
6:832. 

Stipulation    in    lease    obligating 
lessor  to  purchase  building  erected 
by  lessee. 
6:832. 

Stipulation     in    lease    providing 
for  the  determination  of  rental  by 
appraisers. 
6:832. 

Stipulation  in  lease  giving  lessee 
first  right  to  purchase  the  prop- 
erty 

il:568;    12:500. 

Covenant  in  lease  to  deliver  pos- 
session of  part  of  a  basement  in  a 
building  to  be  erected  and  to  "rea- 
sonably" heat  and  light  the  same. 
4:766. 

Agreement  of  one  as  to  disposi- 
tion of  property  to  which  he  takes 
a  deed  as  a  substitute  for  a  will. 
7:740. 

Agreement     between    competing 
land  buyers  that  one  shall  buy  for 
both  and  then  divide  the  lands  be- 
tween them. 
8:753. 

Agreement  by  land  owner  to  no- 
tify   adjacent    owner   of    intention 
to  sell   and  give  him  an  opportu- 
nity to  purchase. 
9:727. 

Particular  cases  illustrating 
what  contracts  will  be  specifically 
performed. 

4:768;     5:806;     6:832;     7:740; 
8:753;  9:727;  10:681;  12:499. 
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c.  Contracts   to    convey   or   devise 
real  estate. 

1.    In  general, 

Deflnlteness  of  contract  required. 
7:741;     8:754;     9:729;    10:684; 
11:568;    12:500. 

Sufficiency  of  description  of 
property. 

3:693;    9:729;    10:684;    11:668. 

Contract  procured  by  misrepre- 
sentation. 

7:741;    8:754. 

Contracts  signed  only  by  one 
party. 

7:741;    11:567. 

Rights  of  assignee  of  contract. 
8:754. 

Contract   ^by    trustee    in    excess 
of  his  powers. 
9:728. 

Stipulation  for  liquidated  dam- 
ages as  a  bar  to  specific  perform- 
ance. 

3:696;     9:730;    11:566;    12:499. 

Grant    to    corporation    unauthor- 
ized to  take. 
7:740. 

Effect  of  death  of  vendor. 
11:684. 

Whole  consideration  need  not  be 
recited  in  contract. 
5:803. 

Specific  performance  against  a 
subsequent  purchaser. 

2:710;      4:768;      5:789,      805; 
11:566. 

Rights  of  parties,  where  vendor 
is  only  a  partial  owner. 
12:499. 

Conveyancej    by    vendor    to    his 
wife,  pending  negotiations  for  sale 
of  the  property — Effect  of  his  sub- 
sequently accepting  offer. 
5:803. 

Effect  of  stipulation  giving  ven- 
dee right  of  selection  of  lots  to  be 
conveyed. 
9:728. 


Decreeing     elecution     of     deed 
without  regard  to  whether  its  cov- 
enants    can     be     specifically    per- 
formed. 
3:690. 

Enforcement    by    vendor    when 
land   is   subject  to  a  dower  right 
of  his  wife. 
4:765. 

Specific  performance  where  only 
partial   performance   is   possible. 
8:752. 

Barring  vendor's  right  to  specific 
performance  by  existence  of  mort- 
gages on  land. 
5:806. 

■Contract  to  convey  land  in  con- 
sideration of  rendition  of  services 
— EiUforcement     by     assignee     of 
vendee. 
3:696. 

A  vendor  may  have  specific  per- 
formance   of    a    contract    for    the 
purchase  of  land. 
3:696;   5:802. 

Contract   of   purchase   by   city- 
Effect  of  subsequent  ordinance  for- 
bidding purchase. 
11:566. 

Purchaser's     right    to,    not    de- 
feated   by    fraudulent    attachment 
or  levy  of  execution. 
2:655. 

Title  bond  conditioned  upon  pay- 
ment of  purchase  price — Specific 
performance*  by  holder  whose 
lessee  obtained  title  to  the  prom- 
issory notes  given  for  the  purchase 
money. 
5:804. 

Registered   terms   for  a  sale  of 
land  In  Louisiana. 
12 : 499. 

Contract  for  sale  of  homestead. 
9:728. 

Contract  to  convey  land  in  con- 
sideration of  services   or   support. 
1:604;      6:833;      7:741;     8:753, 
755;   9:727,  728. 
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Contract  by  husband   to  convey 
land  in  consideration  of  dismissal 
of   divorce   proceedings. 
3:689;  10:682. 

Contract  dependent  upon  vendee 
purchasing  other  designated  lands. 
9:728. 

Contract   to  execute   conveyance 
upon   vendee  giving  such  security 
for   deferred   payments   as   parties 
may  agree  upon. 
9:729. 

Contract    by    parent    to    convey 
land  of  child  if  he  will  take  pos- 
session  and   improve   it. 
3:689. 

Contracts  between  partners  as  to 
conveyance  of  partnership  real  es- 
tate. 

2:655;   12:586. 

Will      revoked      by      subsequent 
marriage  of  testator — Specific  per- 
formance as  contract  to  convey. 
5 :  806. 

Vendor  having   right  to   declare 
forfeiture  may  enforce  contract. 
11:682. 

Specific  performance  of  option 
contract. 

3:689,  691;  6:832;  9:728; 
11:567;    12:501. 

Specific  performance  of  parol 
agreements. 

1:611;  2:655;  3:689;  4:769; 
5:826;  9:725;  11:566; 

12:499,  500. 

Particular  cases  Illustrating  what 
contracts  to  convey  land  will  be 
specifically   enforced. 

1:604;  2:655;  4:768;  6:833; 
7:741;  8:754;  9:728;  10:683; 
11:566-568;     12:499. 

Contract  to  devise  real  estate. 
3:784:  5:978,979;  7:917;  8:923; 
9:879;    10:829;    11:566,    692; 
12:638. 

2.    Contracts    of    married    loomen. 

Specific  performance  of  contracts 
of  married  woman. 

1:606;  3:695;  4:770;  6:835; 
10:681;    11:570. 


Parol   sale   of   land    by   married 
woman. 
9:727. 

Married  woman  offering  to  per- 
form bond  for  title — Right  to  speci- 
fic performance. 
5:806. 

A  married  woman  performing  her 
part   of   the   contract  not   enforce- 
able against  her  may  enforce  spe- 
cific  performance. 
4:461. 

Specific    performance    against    a 
married    woman    purchasing    with 
notice    of    contract   to   convey    to 
another. 
8:754. 

III.     GOOD   FAITH   AND  DILI- 
GENCE. 

a*  In  general. 

Showing  of  diligence  and  readi- 
ness to  perform  by  party  seeking 
specific  performance. 

1:604,  605;  2:655;  3:689;  4:772; 
5:802;  6:836,  837;  7:742; 
8:756;  9:731;  10:685;  11:569, 
573;  12:502. 

Performance     of     condition     by 
plaintiff  after  specified  time. 
6:832. 

Laches  in  bringing  action  for 
specific  performance. 

1:604;  3:710;  5:833;  6:832,836; 
11:569;    12:503. 

Lapse  of  time  as  a  bar  to  the  ac- 
tion. 

9:731. 

b.  Demand  and  tender. 

As  to  when  a  demand  is  neces- 
sary. 

3:692;   12:503. 

As  to  when  party  seeking  per- 
formance must  show  a  tender,  and 
sufficiency  of  tender. 

3:692;  4:777;  5:807;  6:837; 
9:733;  10:686;  11:572; 
12:504. 

Tender  required  of  vendee. 
6:837;  9:733;  10:686;  11:572. 


What    constitutes 
purchase  money. 
6:837. 
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When  vendee  may  deduct  taxes 
paid  from  amount  of  his  tender. 
11 :  672. 

Where  demand  or  tender  would 
be  wholly  unavailing  It  need  not 
be   made. 

1:605;    3:692;    4:772;    6:837. 

Effect    of    plaintiff's    failure    to 
make  tender  before  suit. 
3 :  607. 

IV.     PROCEDURE, 
a.  In  general. 

Jurisdiction    of    action    for    spe- 
cific performance. 
10:687. 

Equity  has  exclusive  Jurisdiction. 
6:838. 


Alternative     relief 
equity. 

11:573. 


at     law     or 


Service  on  non-resident. 
11:573. 

Election  of  rights. 
11:572. 

Interpleader  by  third  parties. 
11:571. 

Enforcement  by  or  against  two 
parties. 
11:578. 

Determining    disputed    rights   of 
tenant. 
12:505. 

Rescission  of  contract  where  spe- 
cific performance  is  denied. 
5:809. 

Intention  of  the  parties  must  be 
made  plain. 
5:802. 

Enforcement  of  covenant  to  pay 
interest  and  taxes. 
3:696. 


Jury  trial. 

7:745;    8:758;    9:734. 

Questions  to  Jury. 
11:573. 

Recovery   of  Interest. 
5:809;  6:838. 

Specific     performance     of     con- 
tracts of  deceased  persons. 
3:693;    10:687. 

Reformation   may  be  had  In  an 
action  for   specific   performance. 
2:623;  11:566. 

Complaint  to  reform  and  enforce 
contract— Denial     of     reformation 
and  granting  specific  performance 
10:687. 

Bringing  an  action  to  reform  a 
contract  does  not  bar  specific  per- 
formance of  it. 
3:696. 

Refusal  to  make  deed  as  directed 
by  decree — Contempt. 
2:656. 

Granting  of  equitable  rellel 
when  specific  performance  is  re- 
fused. 

10:687. 

Effect    of    mistake    in    deed    on 
right  to  specific  performance. 
12:499. 

Right  of  heirs  of  party  to  a  con- 
tract substituted  in  his  place 
12:499. 

Essentials  of  decree  against  ven- 
dee refusing  to  perform. 
8:758. 

Decree  for  defendant  where  both 
parties  claim  under  oral  contract 
12:507. 

When  a  court  may  award  dam- 
ages in  lieu  of  specific  perform- 
ance. 

1:264;    2:338. 

Purchaser  falling  to  secure  spe- 
cific performance— Bill  may  be  re- 
tained to  allow  him  compensation 
for  improvements. 
1:607. 
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Effect  of  withdrawal,  after  de- 
cree, of  deposit  constituting  pay- 
ment of  the  consideration  of  the 
contract. 

2:656. 

> 

Awarding    costs    In    action    by 

vendor    for    specific    performance 

which  cures  defects  In  his  title. 

10:691. 

Destruction    of    buildings    after 
contract     of     sale — Abatement    of 
purchase  price. 
9:734. 

Deduction  from  contract  price  on 
account    of    Incumbrances. 
11:571. 

Power  of  court  to  apply  purchase 
money     in     discharge     of     incum- 
brances. 
3:693. 

Decree  for  complainant  upon  his 
paying  a  less  amount  than  he  ad- 
mits to  be  due. 
3:693. 

Action  by  vendee — ^Rlght  to  have 
Hen  for  partial  payments  where  ac- 
tion Is  barred  by  statute  of  fraud. 
6:838. 

Action    by    vendor — ^Decree    for 
sale    of    premises   on    default   of 
vendee. 
6 :  839. 

Deed   In    pursuance   of  decree — 
Duty  of  court  to  recognize  though 
made  after  time  given  for  Its  exe- 
cution. 
6:838. 

Decree  for ,  conveyance  by   com- 
missioner— Conveyance      after     a 
long   lapse   of  time. 
9:734. 

Awarding  relief  to  a  party  to  a 
contract  who  Is  not  a  party  to  the 
written    agreement. 
9:734. 


Contract  to  convey  good  tltl< 
Power   of  court  to  authorize  ven- 
dee  to   remove   Incumbrances  and 
reimburse  himself. 
3:696. 


Specific  performance  not  decreed 
to    the     Injury    of    after-acquired 
rights  of  innocent  third  parties. 
5:802. 

Specific  performance  for  convey- 
ance of  a  portion  of  land  under 
a  sale  of  the  entire  tract. 

5:802. 

Contract  to  exchange  land — Pow- 
er of  court  to  compel  removal  of 
incumbrances. 
8:758. 

Knowledge  by  complainant  of  de- 
fendant's inability  to  perform  con- 
tract— Dismissal  of  bill. 
8:758. 

Action  by  vendee — Accounting 
by  vendor  wrongfully  retaining 
possession. 

8:758. 

Contract  by   a  firm  to  purchase 
land — Right    of    member    of    firm 
upon  Its  subsequent  dissolution. 
12:505. 

Compensation  for  Improvements 
made  iy  vendee  with  constructive 
notice  of  outstanding  contract  of 
sale  to  another. 

11:571. 

• 

Damages  recoverable  for  wrong- 
ful  detention   of   premises    by   de- 
fendant. 
9:734. 

Contract  to  provide  security  for 
repayment    of     money — Power    of 
court  to  make  debt  a  charge  upon 
the  property  and  order  Its  sale. 
3:696. 

Specific  performance  of  contract 
of  married  man,  not  signed  by  his 
wife — Rights  and  remedies  of  the 
parties. 

3:695,  766;  4:768;  5:808; 
6:833;  7:745;  9:735;  10:688; 
11:570,  573. 

» 

Wisconsin    statute    construed. 
3:696. 

Particular   cases. 
9 :  734. 
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b.  Parties. 
Successors  to  parties  to  a  oon- 
tract  may   have   specific   perform- 
ance. 

2:656. 

As  to  who  are  necessary  parties. 
4:771;    12:505. 

Undisclosed  owners. 
12:505. 

Adverse  claimants  In  possession 
as  parties. 
3:613. 

Persons  claiming  hostile  and  dis- 
tinct titles,  not  necessary  parties. 
9:734. 

Proper  parties  in  case  of  death 
of  vendor  or  vendee. 

2:666,  657;  5:808;  6:838;  7:743. 

Death  of  party  to  action — Substi- 
tution of  executors. 
6:838. 

Creditor  of  vendor  may  be. 
2:656. 

Assignee  of  contract. 
1:607. 

Principal  and  agent. 
12:505. 

Parties  to  action  to  compel  per- 
formance of  contract  for  a  lease. 
11:573. 

Action  to  enforce  covenant  in 
lease  which  runs  with  the  land — 
Ori^nal  lessee  who  has  parted 
with  his  interest,  not  a  necessary 
party. 

•  7:743. 

Wife  of  vendor  who  has  Joined  in 
contract  need  not  be  made  a  party 
plaintiff. 
5:808. 

Wife    of   vendor   who   Is   not   a 
party  to  the   contract,  not  neces- 
sary party. 
11:570. 

One  who  has  disposed  of  all  of 
his  Interest  In  property,  not  nec- 
essary party. 
10:687. 


One  who  has  assigned  his  Inter- 
est  under   a   contract,   not   neces- 
sary party. 
8:757. 

c.  Complaint. 

Sufilciency  of  complaint. 
1:607;     2:656;     6:838;     8:757; 
9:732;         10:687;         11:574; 
12:506. 

Sufficiency   of   complaint   to   en- 
force parol  contract  of  sale. 
9:732;   12:506. 

Should  show  terms  of  contract. 
8:767;    9:732;    12:506. 

Description  of  land. 
9:732;  11:574. 

Action  by  vendee — Not  defeated 
by  his  Inability  to   make  definite 
allegations     as     to    execution     of 
notes. 
5:802. 

California     statute     construed — 
Allegation  as  to  consideration. 
8:757;  9:732. 

d.  Counterclaims  and    cross-bills. 

Grounds   for   counterclaims,    set- 
off or  cross-bill. 
8:758;   9:737. 

Specific  performance  of  contract 
to  grant   railroad   right  of  way — 
Cross  bill  for  compensation  where 
contract  was  procured  by  fraud. 
3:693. 

Cross  bill  by  vendee  for  specific 
performance — Necessity  of  tender. 
6:837. 

e.  Defenses. 

1.    In  general. 

Defense  to  action. 
4:771. 

Depreciation  or  Increase  In  value 
of  property. 

7:744;    9:736;    11:571;    12:499. 

Omissions,  and  mistakes  in  con- 
tract. 

7:744;   11:571;   12:499. 
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Statute  of  frauds  as  a  defense. 
8:759;  9:736;  10:689;  12:499. 

Statute  of  frauds  as  a  defense — 
When  waived. 
6:838;   7:744. 

Waiver  or  abandonment  of  con- 
tract. 

2:656;   8:759. 

Assignment  of  contract  in  viola- 
tion of  its  terms. 
12 :  603. 

Non-disclosure  of  material  facts. 
11:571. 

Request    of   plaintiff    to    be    re- 
leased   from   contract. 
12:603. 

Unprofitableness  of  the  contract 
to  the  defendant,  not  a  defense. 
7:744;    9:736. 

Lapse  of  time  and  statute  of  lim- 
itations. 

5:789;    7:744;   9:736. 

Laches  must  be  pleaded- 
11:574. 

Inadequacy  of  consideration  as 
ground  for  defeating  specific  per- 
formance. 

1:604;  ,12:598. 

C 

Contract     to     construct     cattle 

guards — Uselessness    of    structure 
as  defense. 
12 : 503. 

Inability  to  convey  good  title  at 
time  of  contract,  subsequently  rem- 
edied. 
3.693. 

Absence  of  consent  of  third  per- 
son,  upon  which   performance  de- 
pends. 
2:657. 

Incapacity  of  defendant  to  per- 
form known  to  the  complainant  at 
the  time  of  bringing  suit. 
3 :  693. 

Changed  conditions  resulting 
from  unforeseen  events,  as  a  de- 
fense. 

7:744. 


Defense  that  contract  was  not  to 
be  binding  until  others  had  signed 
it — Burden  of  proof. 
7:744. 

Lack  of  mutuality — No  defense 
where  party  not  bound  has  i^er- 
formed  the  contract 

3:691;   8:759;   10:689. 

Action  to  compel  execution  of  a 
lease — No  defense  that  it  can  not 
be  specifically  enforced. 
9:736. 

Taking  lease  of  purchased  lands 
by  vendee  bars  action  by  him  for 
specific    performance. 
10:689. 

Contract  to  sell  an  undivided  In- 
terest— No     defense    that    vendee 
might  sell  the  interest  to  an  un- 
desirable person. 
10 : 689. 

Failure  of  wife   to  join  in  con- 
tract   to    convey    homestead — ^De- 
fense can  not  be  raised  on  appeal 
for  the  first  time. 
6:838. 

Vendor   who   has    received    con- 
sideration can  not  defeat  action  by 
showing  that  contract  was  made  to 
defraud  his   creditors. 
2 :  656. 

Loss  of  right  to  enforce  contract 
by  failure  to  assert  it  as  a  defense 
to  former  action  in  ejectment 
11:571. 

California  statute — Offer  of  per- 
formance and  compensation  for  de* 
lay. 

2:666. 

Particular  cases  as  to  what  con- 
stitutes a  sufiftcient  defense. 
6:838;   9:736;   11:571. 

2.    Deficiency  in  quantity  a$id  de- 
fects in  title. 

Deficiency  in  quantity. 
3:693. 

Enforcing   specific    performance 
of  a  bid  at  a  judicial  sale — Defi- 
ciency in  quantity  as  a  defense. 
10 : 689. 
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Clearing  up  defects  pending  the 
action. 
3:698. 

Defects  known  to  vendee. 
3:693;    8:759;    11:571. 

Character    of    defect    should    be 
pleaded. 
3:698. 

Sufficiency  of  proof  as  to  defect 
of  title. 
10:689. 

Lack  of  tiUe  shown  by  recorded 
conveyance. 
11:571. 

Inability  of  vendor  to  convey 
title. 

7:741. 

Link    In    tltie,   'dependent    upon 
evidence   of  certain   witnesses. 
8:754. 

When  vendor  may  have  specific 
performance,    notwithstanding    de~ 
feet  in  his  tiUe  to  a  part  of  the 
premises. 
10:683. 

Reservation   of   unused    railroad 
right  of  way  In  former  deed,  held 
not  sufficient. 
1:400-402. 

Doubts  as  to  defects  In  vendor's 
title  which  will  defeat  specific  per- 
formance. 

1:400-402;  3:767;  5:929;  7:829; 
8:850;  9:822;  10:782;  11:571; 
12:503. 

f.  Evidence  and  proof. 

Who  has  the  burden  of  proof. 
2:656;   3:694. 

Variance   between    contract   and 
proof. 
9:734. 

Presumption    of    payment    from 
lapse  of  time. 
7:745. 

Defendant  claiming  land  to  be  his 
homestead  has  the  burden  of  prov- 
ing It 

11:275. 


Action    against    executor    to    en- 
force parol  gift  by  testator— Com- 
petency of  plaintiff  as  witness. 
11:571.   ^ 

Action    by    purchaser    guilty    of 
default  authorizing  forfeiture — Ne- 
cessity of  proof  of  waiver  of  for- 
feiture. 
6:838. 

Contract  by  agent — His  authority 
must  be  clearly  shown. 
•     1:363. 

Degree  and  sufficiency  of  evi- 
dence required. 

1:414;      3:694;      5:808;    6:838; 
7:745;  9:734;  10:690; 

11:575;    12:500. 

Particular  cases  illustrating  suf- 
ficiency of  evidence  in  actions  for 
specific  performance. 

2:539;  3:694;   6:838;   7:746. 


STAMPING    INSTRU- 
MENTS. 


Effect  of  failure  to  stamp. 
6:170;    8:274;    9:124. 

Assignment  of  mortgage. 
9:517. 

Sheriff's  deed. 
6:336. 


SLANDER  OF  TITLE. 

See  Tltie.  IV. 


SLAVES. 

See  Descent,  III,  b. 


SPECIAL     ASSESSMENTS. 
See  Highways  and  Streets,  V,  e. 
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SPENDTHRIFT  TRUSTS. 
See  Trusts,  n,  a»  4. 


SPRINGS. 

See  Waters,  VI,  b.      ^ 


STARE  DECISIS. 
See  Judgments,  II,  b. 


STARTING  FIRES. 
See  Ftres. 


STATUTES. 


I.  COWSTBUCTIOW  OP    eTATXTTES. 

II.  ReTBOACTZYE  ETFISCT. 


For  statutes  concerning  particu- 
lar subject,  see  tbose  titles. 


I.     CONSTRUCTION      OF      STAT- 
UTES. 

Exceptions  and  provisos. 
4:331. 

Leglslatlye  Intent. 
2:54. 

Erroneous,  as  a  rule  of  property. 
2:658-660;    10:590. 

Overruling    decisions    construing 
statutes — ^Effect  on  contracts. 

2:660n;    3:103;    5:695;    6c7»0; 
10:590. 

II-     RETROACTIVE    EFFECT. 

Dower  statutes. 
4:108. 

Exemption  statutes. 
1:538. 


Redemption  statutes. 
3:661;     4:723;     5:760;     6:793; 
7:695;  8:715;  9:682;  10:635. 


STATUTE  OF  FRAUDS. 

I.    Application  of  statuts. 

a.  In    general. 

b.  Particular   contracts. 

II.      PaBOL   sales   OB   GIFTS   OF  LAUD. 

III.  Essentials    and    suffjuuikncy 

OF    MEMORANDUM. 

IV.  Part  performance. 

a.  Effect  of,  In  general. 

b.  Sufficiency    of    part    perform- 

ance. 

1.  In    general. 

2.  Taking  possession  and  mak- 

ing Improvements. 

3.  Payment  of  purchase  money. 

4.  Particular  contracts. 


I.     APPLICATION    OF    STATUTE. 

a.    In  general. 

Common   law   rule  prior  to  the 
enactment  of  the  statute  of  frauds. 
3:706. 

Statute  has  no  application  to  ex- 
ecuted contracts. 
7:755. 

Statute    not    applicable    to    con- 
tract fully  performed  on  one  side. 
12:507. 

Statute  can  not  be  used  as  an  In- 
strument of  fraud. 
2:667;   7:759. 

Law  of  place  In  applying  stat- 
ute of  frauds. 
3:705. 

Application  of  statute  of  frauds 
to  execution  or  judicial  sales. 
5:817;   6:850;   8:770. 

Application  to  trusts. 
11:670. 

Contract  partly  verbal  and  part- 
ly In  writing. 
1:610;  8:770. 
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Strangers  to  a  contract  can  not 
assail   its   validity   on   account  of 
the  statute  of  f1*auds. 
2:667. 

Right   of  one   to  waive   the  de- 
fense of  the  statute  of  frauds  re- 
gardless of  his  creditors. 
6 : 850. 

When     defense    of     statute     of 
frauds  may  be  made  by  demurrer. 
2:667;  3:705. 

Contract  not  enforceable  on  ac- 
count  of   the    statute   of   frauds — 
Right  to  have  action  for  damages. 
8:776. 

Agreement  to  invest  money  in 
real  estate  for  another,  void  on  ac- 
count of  the  statute  of  /rauds — 
Liability  of  one  receiving  the 
money. 
3:705. 

One  who  has  accepted  the  profits 
of  a  transaction  under  a  contract, 
can  not  assert  its  invalidity  under 
the  statute. 
2:667. 

Void  agreement  to  convey  land, 
no    consideration    for    promise    to 
pay  purchase  price. 
1 :  609. 

Rights  resting  in  parol  may  be 
surrendered     or     extinguished     by 
parol. 
2:667. 

Written  contract  may  be  rescind- 
ed or  waived  by  parol. 
2:661. 

Pleading  statute  of  frauds. 
11:583. 

Statutes    construed. 
7:754;    8:770;    9:743. 

b.  Particular    contracts. 

Agreement    to    release    a    mort- 
gage. 

8:772. 

Contract  to  submit  to  arbitration. 
8:772. 


Antenuptial  contract  to  convey 
land. 

8:772. 

Assignment  of  dower. 
8:772. 

Acceptance  of  a  lease. 
3:698. 

Assignment  of  a  lease. 
2:356;  3:697;  8:770. 

Agreement  of  sub-tenant  to  pay 
rent 

3:697. 

Agreement  of  grantor  to  warrant 
and  defend  title. 
3:697. 

Agreement  by  foster  parent  to 
give  estate  to  child  taken  into  his 

home. 
3:697. 

Agreement  to  take  the  place  of  a 
renounced  bontract. 
3:697. 

Agreement  modifying  written 
contract  for  the  sale  of  real  es- 
tate. 

11:56. 

Contract  for   the  building  of   a 
house. 
3:697. 

Agreement  to  dievise  real  es- 
tate. 

3:697;    5:817. 

Contract  by  agent  to  sell  realty. 
8:697. 

Rescission    of    written    contract 
creating  equitable  interest  In  land. 
3 :  698. 

Vendor's  agreement  to  make  good 
a  shortage. 
3:698. 

Agreement  by  grantee  to  recon- 
vey  real  estate  to  his  grantor. 
5:817;    6:848;    9:743;    12:607. 

Authority    of   agent   to   make   a 
lease. 
5:818. 
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Agreemeut  extending  written  au- 
thority of  agent 
6:818. 

Extension    of   time    given    in    a 
written  contract. 
5:819. 

Contract  for  the  sale  of  growing 
trees. 

6:848;    7:754;    11:654. 

Sale  of  timber  or  gn^ass. 
11:682. 

Agreement  to  mortgage  property. 
6:848. 

Agreement  not  to  sell   land   for 
less  than  a  specified  sum. 
6:848. 

As   to  when   authority  of  agent 
must  be  in  writing. 
6:849. 

Contr&ct  fixing  priority  of  liens. 
6:850. 

Contract      concerning     partition 
fence. 
2:252. 

Surrender  of  interest  of  contract 
purchasers  in  land. 
7:754. 

Sale   of    structure    forming  part 
of  land. 
7:754. 

Obligation  of  tenant  holding  over 
to  pay  rent. 
7:755. 

Agreement  to  lease  lands  for  a 
term  of  years. 
8:770. 

Release  of  an  heir's  expectancy. 
10:700. 

Agreement  giving  one  the  rights 
pf  an  heir  in  real  estate. 
2:661. 

Contract  for  an  exchange  of  land. 
10:700. 

Agreement  modifying  contract  re- 
quired to  be  in  writing 
10:701. 


Agreement  by  vendors  of  lots  to 
construct  streets. 
10:701. 

Agreement   between  partners   to 
sell  land  and  divide  its  proceeds. 
8:772. 

Auction  sale  of  real  estate. 
7:754. 

Contract  by  auctioneer  conduct- 
ing sale  of  real  estate. 
4:773. 

Agreement      concerning      party 
walls  and  partition  fences. 
6:849. 

Contracts   creating   easements. 
2:6ft;    3:697.    698;    9:743. 

Agreement  to   give   one   a  right 
of  way  over  the  land  of  another. 
4:773. 

Grant  to  take  water  from  a  ditch. 
6 : 849. 

Contract     conferring     right     of 
drainage   through   lands. 
9:743;    11:582. 

Partnership  agreements  concern- 
ing land. 

1:610;     2:661;     3:698;     4:773; 
6:850;    7:759;    12:507. 

Agreement     to     cancel     written 
lease. 

3:698. 

Agreement    changing    terms   of 
written  contract. 
3:698;    9:743. 

Agreement    assuming    mortgage. 
3:698;    7:755. 

Agreement  ratifying  contract  re- 
quired   to   be    in    writing. 
3:697. 

Agreement  guaranteeing  specified 
rental. 

12:507. 

Agreement    for    dealing    in    real 
estate. 

12:507. 
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Agreement   by    pai;ty   employing 
one  to  buy  land  for  him. 
12:507. 

Agreement  to  buy  land  for  an- 
other. 

12:507. 

Effect  of  both   parties   claiming 
under  oral  contract. 
12:507. 

Stipulation     restricting     lessee's 
business. 
12:507. 

Agreement    by    vendee    not    to 
use  premises  for  saloon. 
2:661. 

Agreement  that  realty  be  treat- 
ed as  personalty. 
12:507. 

Agreement  adjusting  dispute  be- 
tween adjoining  owners  as  to  title. 
12 : 507. 

Contracts   not  to   be   performed 
within  one  year. 
11:585. 

Parol  acceptance  of  an  offer  in 
writing. 
11:583. 

Conveyance  of  right  to  redeem. 
11:682. 

Agreement   that   mortgage   shall 
not  be  merged. 
11:582. 

Agreement  concerning  the  deep- 
ening and  use  of  a  well. 
11:582. 

Contract  to  pay  rent. 
11:582. 

Contract  for  sale  of  Indian  land. 
11:582. 

Contract  for  removal  of  building. 
11:682. 

Agreements     modifying     written 
instruments. 
11:582. 

Agreement  to  purchase  land  and 
convey  it  in  discharge  of  a  debt. 
1:610. 


Agreement  by   one   to   purchase 
real   estate  and   convey  it  to   an- 
other. 
9:743. 

Contract  to  purchase  lands,  aft- 
erwards to  be  selected  by  the  pur- 
chaser. 
8:770. 

Surrender  by  vendee  of  his  in- 
terest under  a  contract  of  sale. 
9:743. 

Promise  to  convey  land  in  con- 
sideration  of  marriage. 
3:697. 

Agreement     assuming     debt     of 
grantor  as  part  of  purchase  price. 
9:743. 

Agreement   by   vendor   to   make 
grantee  an  allowance  of  last  pay- 
ment as  commissions. 
9:744. 

Contract   by  telephone  company 
to  furnish  telephone  in  considera- 
tion of  right  of  placing  its  poles  on 
the  land  of  another. 
Il:j82. 

Agreement   'between    joint    pur- 
chasers of  land  that  it  should  be 
used  as  a  home  for  their  mother. 
12:507. 

Contract  to  board  and  care  for 
the  owner  of  land  until  his  death 
in    consideration    of    the    land    at 
that  time. 
12 :  507. 

Agreement  between  purchaser  of 
land  and  prior  licensee  as  to  sur- 
render of  his  right  to  cut  timber. 
12:507. 

Agreement   to    take    conveyance 
of  land  and  hold  it  as  a  security 
for  indebtedness. 
12:507. 

Agreement  of  judgment  creditor 
purchasing    debtor's    lands    on    ex- 
ecution sale  to  reconvey  the  lands 
to  the  debtor. 
9:743. 

Contract  for  assignment  of  a  cer- 
tificate of  purchase  of  real  estate 
at  a  foreclosure  sale. 
8:771. 
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Agreement  between  two  persons 
to  puf chase  land  Jointly  from  an- 
other. 
8:772. 

Agreement  to   share  the   profits 
arising  from  the  purchase  or  sale 
of  real  estate. 
1:582;    2:661. 

Agreement  to  acquire  land  nnder 
a  sheriff's  sale  and  hold  as  secur- 
ity for  advances. 
12:287. 

Agreement    to    take    conveyance 
of  land  subject  to  an  existing  trust 
1:632. 

Agreement  to  reconvey  by  one  to 
whom  land  has  been  conveyed  as 
a  security. 
10:700. 

Agreement  between  parties  to 
surrender  certain  lands  in  case  a 
certain  decision  be  made  by  the 
court. 

10:700. 

Agreement  between  parties  to  a 
suit    concerning    their    interest    in 
real    estate    to    ignore    the   decree 
and   hold   otherwise. 
9:774. 

Agreement  between  holder  of 
land  certificate  and  another  con- 
cerning location  and  division  of  the 
land. 

2:661. 

Agreement    to  .  disregard    boun- 
dary fixed  by  partition,  and  estab- 
lish  another   line. 
9:743. 

Contract    between    husband    and 
wife  restoring  to  her  her  marital 
rights  in  his  real  estate  which  she 
had    relinquished. 
8:776. 

Agreement    of    third   person,    to 
whom   failing   debtor   conveys    his 
property,  to  pay  his  indebtedness. 
7:755. 

Agreement  by  vendee  to  give  in- 
terest in  land  to  third  person  fur- 
nishing part  of  purchase  money. 
7:754. 


Agreement « between   broker  and 
purchaser  that  former  will  refund 
his  commissions  to  the  latter  as  a 
reduction  In  the  price. 
6:850. 

Agreement  by  guarantor  of  mort- 
gaged notes  concerning  bidding  in 
of  the   mortgaged   property. 
6:849. 

Agreement  of  owner  of  land  to 
give    an    Interest    therein    to    one 
who  contributes  money  to  build  a 
house  thereon. 
6:848. 

Contract  by  land  owner  to  take 
down    a    building    upon    his    own 
premises  and  set  it  up  upon   the 
land  of  another. 
5:817. 

Agreement  by  creditor  with  mort- 
gagor to  bid  in  property,  resell  and 
account  for  the  excess. 
3:698. 

Agreement  by  adopting  parents 
that  adopted  child  shall  not  be 
deprived  of  his  legal  Inheritance. 

'   3:698. 

Agreement  by  promoters  of  cor- 
poration to  transfer  part  of  its 
capital  stock  to  one  of  their  num- 
ber, if  he  will  purchase  site  for, 
and  build,  and  equip  a  factory. 
7:754. 

Particular    cases. 
12:594. 


II*     PAROL  SALES  OR  GIFTS  OF 

LAND. 

Upheld  when  so  far  executed  as 
to  work  an  estoppel. 
1:411-413;   12:594. 

Validity  of  parol  sales  of  land 
— General  principles  and  particular 
cases. 

1:409.  410;  2:664;  3:700;  4:775; 
5:823;  6:850;  7:754;  8:770, 
772;  11:582,  584. 

Parol   sale  of  equitable  interest 
to  one  holding  the  legal  title. 
4:777. 
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Vendee  in  pOBsession  under  pa- 
rol sale  of  land — Making  contract 
to  become  tenant  of  the  vendor. 
10:707. 

Money  paid  in  pursuance  of,  re- 
coverable when  contract  is  not  en- 
forceable. 
1:609. 

To  enforce  a  parol  contract,  the 
evidence  must  clearly  establish  it. 
1 :  609. 

Parol  promise  to  reconvey  land 
held  void. 
1:609. 

As  to  when  a  parol  gift  of  land 
followed    by    possession    and    im- 
provements   will    be    enforced. 
1:415,   609;    3:700,   703;    4:778 
5:821;  6:853,  856;  7:754,  758 
8:775;     9:748;     10:706,    707 
11:584;    12:508. 

Degree  of  proof  required  to  es- 
tablish parol  gift 

4:778;    10:707;    12:508. 

III.     ESSENTIALS     AND     SUFFI- 
CIENCY   OF    MEMORANDUM. 

Sufficiency  of  memorandum — 
General  principles  and  particular 
cases. 

1:407,  408,  608;  2:663;  3:699; 
4:774;  6:851;  7:756;  8:773; 
9:745;  10:702;  11:586; 
12:509. 

No  particular  form  required. 
1:407,   408;    4:774. 

Several  papers  construed  to- 
gether. 

3:699;    5:820;    10:702. 

Letters  and  telegrams  as  mem- 
orandum. 

1:608;  2:663;  3:699;  6:851; 
9:745;    11:586;    12:509. 

As  to  what  is  a  sufficient  sign- 
ing of  a  memorandum. 

3:699;  4:774;  6:852;  7:756; 
9:745;    10:702;    11:586. 

Insufficient  deed— Sufficiency  of 
as  memorandum  of  a  contract  of 
sale. 

3:699;    7:756;    10:702.  I 


Certainty  as  to  terms  of  contract 
required. 

2:663;     3:699;     7:766;     8:773; 
9:745. 

Sufficiency  of  description. 
8:699;     5:820;     6:851;     7:756; 
8:773;  9:745;  10:702;  11:586; 
12:509. 

Delivery  of  memorandum. 
3:699. 

Signature  by  agent. 
3:699. 

Sufficiency  of  memorandum  of 
an  auction  sale. 

4:774;    6:851;    9:745;    11:586; 
12:509. 

Effect  of  making  two  copies  of 
memorandum. 
5:820. 

Checks     and     endorsements     on 
checks. 
11:586. 

Promissory    note    as    memoran- 
dum of  contract  of  sale. 
4:774. 

Memorandum  amended  and  then 
accepted  by  telephone  communica- 
Uon. 

8:773. 

Acceptance   of   proposal   to    sell 
to  a  corporation. 
12:509. 

Resolution    by    stockholders    of 
corporation  authorizing  deed. 
11:586. 

Municipal  ordinance  as  a  memo- 
randum. 

7:756. 

Receipt  for  purchase  money. 
9:745;    11:686. 

Sheriff's     return     on     execution, 
showing  sale  of  the  land. 
2:663. 

Presence  of  a  seal  as  a  recital 
of  consideration. 
3:105. 
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When  deed  will  take  the  place  of 
memorandum  of  contract  to  con- 
vey. 

2:663;  11:586. 

When  undelivered  deed  may  be 
considered  to  aid  Imperfect  memo- 
randum. 
11 : 586. 

Sufficiency   of  a  quit-claim   deed 
as   a   contract  to  convey. 
11:586. 

Terms  of  contract  may  be  ex- 
pressed by  reference  to  other  pa- 
pers. 

2:663. 

What  Is  a  sufficient  Identification 
of  vendor. 
2 :  663. 

Vendee   need   not   sign   contract 
of  sale. 
11:583. 

Recital  In  the  minute  entry  of  a 
Judgment  of  an  agreement  of  the 
parties  In  open  court  for  the  sale 
of  land. 
10:702. 


IV.     PART      PERFORMANCE. 

a.  Effect   of   in    general. 

Effect  of  part  performance  ren- 
dering contract  enforceable  In 
equity. 

8:774;    9:746;    10:703. 

Doctrine    of    part     performance 
does  not  prevail  In  Kentucky. 
4:779. 

Equitable    doctrine    of   part   per- 
formance not  available  In  an  action 
at  law. 
2:337. 

Acts  relied  on  as  part  perform- 
ance must  be  clearly  and  definitely 
established. 
1:609. 

Repudiation     of    parol    contract 
by  vendee  after  part  performance 
— Recovery  of  money  paid. 
4:776. 


Part   performance  as  a   defense 
to  an  action  to  recover  possession 
based  on  the  legal  title. 
4:779. 

Part  performance  of  an  agree- 
ment to  lease  land  for  a  term  of 
years. 

8:774. 

Contract  partly  within  the  stat- 
ute and  partly  not — Effect  of  per- 
formance   of    portion    within    the 
statute. 
2 :  667. 

b.  SufRciency  of  part  performance. 

1.    In  general. 

What  constitutes  such  part  per- 
formance as  will  take  a  case  out 
of  the   statute  of  frauds — General 
principles  and  particular  cases. 
2:665;     3:703;     4:779;     5:823; 
6:854;   8:774;   9:746;   10:703; 
*     11:587. 

Acts  relied  upon  as  part  perform- 
ance must  be  done  In  pursuance  of 
the  contract. 

1:611;     2:665;     3:703;     4:779; 
6:854;    8:774;    9:746;    11:587. 

The   part  performance   must   be 
by  the  parties  seeking  to  enforce 
the  contract. 
3:703;   8:774. 

It   must  appear  that  party  per- 
forming  win   be  defrauded   If  the 
contract  is  not  carried  out.' 
3:703. 

Sufficiency  of  past  consideration 
to   support  a  promise  and   take   it 
out  of  the  statute  of  frauds. 
5:824. 

Division  of  rents  between  parties 
and  payment  by  the  vendee  of  a 
part  of  the  cost  of  Improvements. 
8:774. 

Execution  and  acceptance  of 
deed. 

11:587. 

2.     Taking  possession  and  making 
improvements. 

Taking  possession  and  making 
Improvements  as  part  performance 
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— General   principles    and    particu- 
lar  cases 

1:410,  415.  609,  611;  2:664,  665; 

3:700,     703;      5:825;      6:865; 

7:758;     8:775;     9:747,     748; 

10:706;    11:588;    12:510,   611. 

Taking  possession  under  forged 
deed  followed  by  improyements. 
3:703. 

Taking  of  possession  by  fatber  of 
infant  donee. 
7:758. 

Constructive  possession  not  suf- 
ficient. 
8:775. 

Continuance  in  possession  by  one 
already  in  possession. 

1:388.   611;    10:706;    12:511. 

Contract    between    husband   and 
wife — Possession  of  wife,  the  hus- 
band living  with  her,  not  sufficient. 
2 :  665. 

Taking  possession  by,  cestui  que 
trust  under  an  oral  trust. 
11:584. 

Mere  temporary  deposit  of  build- 
ing material,  not  sufficient. 
2:665. 

Vendor    and    vendee    Jointly    in 
possession — Surrender    of     posses- 
sion by  vendor  to  vendee  followed 
by   his    making   Improvements. 
4:779. 

3.    Paipnent  of  purchase  money. 

Payment  of  portion  or  all  of  the 
purchase  money  as  part  perform^ 
ance — General  principles  and  par- 
ticular cases. 

3:703;  4:779;  5:824;  6:855; 
7:757;  8:775;  10:704;  11:5^7; 
12:510. 

"Purchase  money''  means  consid- 
eration paid  and  may  be  property 
or   labor   performed. 
6:855. 

Performance  '  of  personal  serv- 
ices as  taking  contract  out  of  stat- 
ute of  frauds. 

3:704;  7:757.  758;  10:704; 
11:587. 


Performance  of  consideration  by 
naming  a  child. 
10:704. 

Conditional    deposit    of    part    of 
purchase  price. 
3:703. 

Marriage  as  part  performance. 
3:703;    10:705. 

Partial     payment    for     standin.; 
timber. 
3:703. 


4.    Particular  contracts. 

Contract    for    sale    of    growing 
crop. 

4:779. 

Parol  agreement  to  devise   real 
estate — ^What  part  performance  will 
take  it  out  of  the  statute  of  frauds. 
3:784;   5:978;   10:829. 

Agreement    to    make    a   will   in 
consideration  of  the  legal  adoption 
of   a   child — Adoption   of   child   as 
part  performance. 
5:824. 

Agreement    between    tenants    in 
common  not  to  seek  partition. 
6:854. 

Agreement    between    owners    of 
several   tracts   to   establish   a  pri- 
vate road. 
9:746. 

Agreement  to  purchase  real  es- 
tate  belonging  to  several  tenants 
in  common — Effect  of  part  perform- 
ance with  some  of  them. 
2:665. 

Oral  contract  between  tenants  In 
common  for  erection  of  building 
by  one  co-tenant — Surrender  of 
land  for  the  building  sufficient  part 
performance. 
12:569. 

Agreement  to  make  mutual  wills 
— Eixecutlon  of  will  which  is  sub- 
sequently revoked  by  testator's 
marriage,  not  a  sufficient  part  per- 
formance. 
3:703. 
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STATUTE  OF  LIMITA- 
TIONS. 


I.      NaTUBB    Ain>    APPLICATION. 

II.    Whex  the  statute  begins  to 

BUN. 

a.  In    general. 

b.  Against  particular  actions. 

c.  Against   or    In    favor    of   par- 
ticular persons. 

Limitations      applicable     to 
pabticulab  actions. 
Intebbuption    OB    suspension 

OF   statute. 

a.  In  general. 

b.  Disabilities. 

c.  Absence  from  state. 

d.  Acknowledgment    of    debt    or 

title. 

V.  Laches. 

VI.  Law  BY  states. 


IIL 
IV. 


Title  by.     See  Adverse  Possession. 


|.     NATURE  AND  APPLICATION. 

As  to  when  the  statute  applies 
— General  principles  and  statutes 
construed. 

3:707;    4:789;     5:827;      6:858; 
8:777;   9:751;   10:708. 

Power   of   legislature  to   change 
statute  of  limitations  and  effect  of 
changes. 
7:767. 

Effect  of  changes  made   In  stat- 
ute of  limitations. 
3:711. 

Retroactive  effect  of  statute. 
2:668-670;    3:711. 

Statute    acts    upon    remedy    and 
not  upon  the  debt. 
3:711. 

Barring  of  debt  by  statute  of 
limitations — Effect  upon  Hen  se- 
curing It. 

•  2:677;  3:711. 

Application  to  equitable  actions. 
4:788;    6:858;    7:767. 

Can  not  be  invoked  to  bar  an  as- 
sertion of  a  Just  and  meritorious 
defense. 

9:751;    12:514. 


As  against  the  public. 
3:707;   8:777;   11:591. 

Amendment  of  pleadings — Effect 
on  application  to  statute  of  limi- 
tations. 

4:781;  5:840;  7:763. 

New  action  after  a  non-suit. 
11:590. 

Right    of    one    having    only    an 
equity  to  require  the  execution  of 
a  deed,  to  claim  the  benefit  of  the 
statute. 
12:512. 

Statute  barring  contest  of  will — 
Applies  to  assertion    of    claim   in 
other  action  based  on  the  Invalid- 
ity of  the  will. 
2 : 677. 

Where    there   are   two   or   more 
separate  rights  of  entry,   the   loss 
of  one  by  lapse  of  time  does  not 
impair  the  other. 
1:418. 

Statutes  fixing  limitations  for 
the  recovery  of  property  sold  at 
tax  sale  or  judicial  sale — Held  not 
to  apply  where  right  of  action  ac- 
crues after  the  period  of  limita- 
tions. 

1:416-420. 

Statute  limiting  action  for  in- 
jury to  property  has  no  applica- 
tion to  the  recovery  of  damages  for 
wrongful  taking  of  property  by  one 
having  power  of  eminent  domain. 

6:828. 

• 

Pleading  statute  of  limitations. 
2:677;   8:744;   9:751;   12:515. 

When  defense  of  statute  of  lim- 
itations   may    be    raised    on     de- 
murrer. 
12:515. 

Defense  of  statute  of  limitations 
— Burden  of  proof.. 
11:589. 


Miscellaneous     statutory    provis- 
ions construed. 

3:706,   712;    4:781. 


STATUTE  OF  LIMITATIONS,  II,  a— b. 


639 


II.     WHEN    THE    STATUTE    BE- 
GINS TO  RUN. 

a.  In  general. 

Statute  begins  to  run  when  the 
cause  of  action  accruee. 
2:672. 

Starting  the  statute  by  repudia- 
tion of  agreement. 
12:512. 

Conveyance  void  on  its  face  will 
not  put  the  statute  in  operation. 
3:706. 

When  statute  begins  against  the 
entire  debt  upon  default  In  the  pay- 
ment of  an  installment. 
3:706. 

Statute  begins  to  run  when  dam- 
ages   are   sustained    by    the    com- 
plaining party. 
4:782. 

EfPect  of  fraudulent  concealment 
of  cause  of  action  by  defendant. 
5:829. 

As  to  when  an  ancestor's  knowl- 
edge is  imputable  to  his  heirs  or 
devisees  so  as  to  start  the  statute 
of  limitations  to  running. 
8:778. 

Recording  of  deed  by  grantee, 
possession  of  which  he  has  ob- 
tained without  right — Not  such  no- 
tice as  to  start  the  running  of  lim- 
itations in  his  favor. 
10:709. 

When  the  statute  begins  to  run 
in   cases  of  equitable  Jurisdiction. 
2:673. 

b.  Against  particular  actlone. 

Right   Off    mortgagee    to    an    ac- 
counting. 
11:590. 

Actions   affecting   United   States 
railroad  grant. 
11:591. 

Taxes. 
11:591. 


Judgment   in  condemnation   pro- 
ceedings. 
11:591. 

Action    for   flowing   of   land    by 
mill  dam. 
12:625. 

Action      against      railroad      for 
overflow  of  land. 
12:627. 

Actions   involving   homestead. 
12:513. 

Action   on   contract   for   sale   of 
timber. 
11:589. 

Action    to   set   aside   conveyance 
induced  by  fraud. 
11:590. 

Action   for  agent's   commission. 
12:512. 

Injuries    resulting   from    change 
in  condition  of  property. 
12:512. 

Covenant  in  deed  to  refund  for 
shortage. 
12:513. 

Action  to  be   subrogated    to  the 
lien  of  a  mortgage. 
7:760;   11:590. 

Action  by  co-tenant  for  contribu- 
tion. 

10:709. 

Action    by     vendee     to     recover 
purchase  money. 
10:709. 

For  injury  to  property  by  min- 
ing operations. 
10:709. 

Action   for   speciflc   performance. 
10:709. 

Liability    of   devisee    for     testa- 
tor's debts. 
9:752. 

To   reform   a  deed. 
8:778;  9:752. 

To  reform  a  deed  on  account  of 
an  error  in  description. 
6:859;   10:709. 
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Action  by  yendee  to  recoyer  for 
deficiency. 

8:778;   11:590. 

Action    on    deficiency  Judgment 
In  foreclosure  proceedings. 
6:859. 

Action  by  heirs    to  have    dower 
assigned. 
6:859. 

Action   for  rent    against    tenant 
from  year  to  year. 
6:859. 

To  rescind  a  deed  on  account  of 
a  mistake. 
6:859. 

On  contract  to  convey. 
5:829. 

To  quiet  title. 

3:706;   J0:711;   11:590. 

For  unlawful  detainer. 
3 :  706. 

For  equitable  relief  from  mlB- 
take. 

3:706;   11:590. 

Subterranean  trespass. 
4:784. 

For  wrongful  removal  of  lateral 
or  surface  support. 
9:754;  10:709. 

For     the     wrongful     taking     of 
property  by  a  railroad. 
7:761;  12:512. 

For  Injury  to  property  by  rail- 
road changing  or  obstructing  fiow 
of  water. 

6:859;    7:761;    9:754;     10:709; 
11:590;  12:512. 

For  Injury   to  property  by  con- 
struction of  a  railroad. 
5:829. 

For  diversion  of  water. 
9:754;  10:709. 

"  • '/  ^^..' 
For  breach  of  covenant  of  war- 
ranty. 

3:700;        5:98.       829;       9:96; 
10:712;  11:68,  689;  12:513. 


For  breach  of  covenant  of  seisin. 
9:752;  10:712;  11:68. 

For  breach  of  covenant  against 
incumbrances. 

6:859;    10:712. 

For  breach  of  Implied  covenant 
against  Incumbrance. 
7:760. 

To  abate  nuisance. 
1:612;   7:761;   12:512. 

Action  for  trespass. 
3 :  706. 

Against   action    for    specific   per- 
formance by  one  who  has  gone  Into 
possession. 
9:736. 

Action  for  damages  by  adjacent 
owner   on   account  of  construction 
of  railroad. 
8:240. 

Action    of    ejectment    based    on 
new    title    acquired   after   a   prior 
non-suit. 
12:512. 

Action  on  grantee's  Implied  cov- 
enant to  pay  consideration  recited 
in  deed. 
11:589. 

Action   on   abutting  owner's  lia- 
bility over  to  a  city  for  a  defective 
sidewalk. 
11:590. 

Action  against  city  for  injury  to 
property  by  negligent  construction 
of  sewer. 
9:754. 

Action  against  city  for  injury  to 
property   by   its   negligently  erect- 
ing a  structure  so  as  to  constitute 
a  nuisance. 
9 :  754. 

Action    for   wrongful    taking   of 
property  by  one  having  power  of 
eminent  domain. 
5:828;   12:512. 

Action  by  wife  or  her  heirs  to 
avoid  deed  executed  under  duress 
to   prevent   threatened   prosecution 
of  her  husband. 
9:752. 
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Action  by  surety  to  set  aside  co- 
sureties' conveyance  as  fraudulent. 
10:709. 

Actions  for  relief  from   fraud — 
Notice  sufficient  to  start  statute  to 
running. 
6:859. 

Action    for    relief    from    fraud — 
When   facts  constituting  the  fraud 
will   be  deemed  to  have  been  dis- 
covered— Burden  of  proof. 
6:860. 

To  set  aside  fraudulent  convey- 
ance. 

3:706;     5:829;    9:753;    10:710; 
11:590. 

To  set  aside  fraudulent  convey- 
ance— Recording  of  deed  as  suffi- 
cient notice  to  start  the  statute  to 
running. 

7:760;  8:778;  10:710. 

To  set  aside  fraudulent  convey- 
ance— What  is  sufficient  knowl- 
edge of  a  fraud  to  set  the  statute 
to  running. 

3:706;    10:710. 

Action  to    foreclose    mortgage — 
When  failure  to  pay  interest  starts 
the  running  of  the  statute. 
3 :  706. 

Action  to  recover  possession  by 
purchaser  at  an  execution  sale. 
3:706. 

Action  to  have  deed  absolute  on 
its  face  declared  a  mortgage. 
3:706. 

To  recover  on  obligation  of  dev- 
isee to  make  certain  payments. 
3 :  706. 

For  damages  to  abutting  proper- 
ty by  laying  second  railroad  track 
in   street. 
10:709. 

For  breach  of  grantee's  covenant 
assuming  and  agreeing  to  pay  a 
mortgage. 

4:782;   7:760. 

Action    for    damages    from    mill 
dam — Statute    runs    from    time    of 
injury. 
2 :  723. 


Rights  in  partition. 
11 :  590. 

California     statute     construed — 
Second  action  for  recovery  of  real 
property  in  case  of  dismissal. 
11:507. 


c.  Against  or  in  favor  of  particular 

persons. 

Against  owner  of  land. 
9:752. 

Against    the    beneficiaries    of    a 
trust. 

11:590. 

Grantee  in  a  deed  executed  as  a 
mortgage. 

3:706;   4:782;   5:829;   8:778. 

Between  tenants  in  common. 
3:706;    9:752. 

Holder  of  a  tax  deed. 
3:706. 

One    having   right   of   dower    in 
land. 

7:760;   12:513. 

Purchaser  of  land  in  possession. 
7:760. 

Between  husband  and  wife. 
4:783. 

Estates  of  deceased  person. 
11:590;   12:513. 

Against  remainder-man. 

2:672;  4:257;  6:859;  7:760; 
8:778;         9:752;  11:590; 

12:512. 

Between   trustee  and   cestui  que 
trust. 

1:612;  2:672,  676;  8:708; 
4:783;  5:829;  6:865;  7:766; 
8:783;  9:758;  10:716; 

11:592;    12:513. 

As  to  when  sta/tute  runs  against 
infants. 
4:387. 

'Purchaser     at     sheriff's     sale — 
From  date  of  delivery  of  deed. 
2:G72. 
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Occmpant     under     timber-culture 
act  as  against  railroad  company. 
12:512. 

Claimant  of  public  lands — Stat- 
ute  does  not  run  against  until  Is- 
sue of  patent. 

1:612;   12:513. 

One  asserting  adverse    right  to 
lands   entered    by    another    under 
homestead  law. 
3:706. 

One   holding   adverse   possession 
of   real   estate  against   party   pur- 
chasing the  land  from  the  United 
States. 
5:829. 

Creditor  purchasing    land    at  a 
sale  made  to  enforce  a  trust  creat- 
ed by  a  deed  for  the  benefit  of  his 
creditors. 
6:859. 

Persons    entitled    to    homestead 
when    widow's    rights   therein   are 
terminated. 
7:760. 

Heirs  of  husband  who  do  not  ac- 
quire    title    until    death    of    his 
widow. 
8:778. 

One  claiming  possession  through 
a  writ  of  possession  under  a  judg- 
ment for  plalntifF  in  ejectment. 
9:752. 

Against    one   taking   assignment 
of  Judgment  In  favor  of  the  state. 
8:447. 

Action   against   recording   officer 
for  mistake. 
10:709. 

Purchaser  at  sale  of*  decedent's 
real  estate — When  heirs  remain  In 
possession,  not  until  they  assert  an 
adverse  claim. 
2:672. 


III.     LIMITATIONS    APPLICABLE 
TO  PARTICULAR  ACTIONS.  , 

See  also  Subdivision,  VI. 


Time   within  which   actions   for 
fraud  should  be  brought. 

1:614;    2:671;     3:709;     4:781; 
5:830;  7:767. 

Foreclosure  of  mortgage. 
1:614;   4:781. 

Foreclosure  of  unsatisfied   mort- 
gage or  trust  deed — Not  barred  ex- 
cept by  adverse  possession  for  the 
prescriptive  period. 
2:672. 

Wrongful  appropriation  of  land. 
2:635;  5:828,  840;  7:767. 

Pollution  of  stream  by  discharge 
of  city  sewage. 
12:512. 

Action  for  trespass. 
11:664. 

Action  by  vendor  having  Hen.  to 
restrain  waste. 
12:608. 

Right    of    mortgagee    to    contest 
validity  of  special  assessment. 
11:591. 

Agreement   in    deed   to    assume 
certain  notes. 
11:590. 


IV.     INTERRUPTION    OR    SUS- 
PENSION OF  STATUTE. 

a.  In  general. 

Party's  Ignorance  of  cause  of  ac- 
tion. 

2:672. 

Exemption  from  running  of  stat- 
ute— Burden  of  proof. 
4:788. 

What  entry  upon  land  will  Inter- 
rupt running  of  statute. 
7:763. 

Extension  of  statute    of    limita- 
tions on  account  of  death  of  debtor. 
3:707;   12:513. 

Possession    by    administrator    of 
a  decedent  as  suspending  the  run- 
ning of  statute  against  his  heirs. 
5:839. 
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When     pendency     of     litigation 
will  interrupt  running  of  statute. 
5:839. 

Suit  in  mistaken  venue. 
11:593. 

Interruption  of  running  of  stat- 
ute by   bringing  of  action — Effect 
on  keeping  alive  set-offs  and  cross 
demands. 
5:838. 

Extending  time  to  enforce  ven- 
dor's lien  by  taking  renewal  notes. 
5:840. 

What     fraudulent      concealment 
will  prevent  running  of  statute. 
6:862. 

Effect  of  one  who  has  been  a  de- 
fendant   in    an    action    Joined    as 
plaintiff. 
6:862. 

What   constitutes    a    commence- 
ment of  an  action  eo  as  to  inter- 
rupt the  running  of  the  statute  of 
limitations. 
5:715. 

Effect  of  an  accounting  of  debts 
ordered  against  a  decedent's  estate. 
11:593. 

Action  to  set    aside    fraudulent 
conveyance — ^Effect     of     death     of 
grantor. 
11:590. 

Statutes  suspending  the  statute 
of  limitations  during  the  CiviH 
war. 

2:677;   7:763. 

Running    of    statute    of   Umita^ 
tions  against  heirs  of  decedent — Ef- 
fect of  dower  not  having  been  as- 
signed to  widow. 
2 : 672. 

Taking  of  actual  possession  un- 
der claim  of  title  stops  running  of 
statute  in  favor  of  one  who  only 
has  constructive  possession. 
2:677. 

b.  Disabilities. 

Suspension  of  statute  on  account 
of   Infancy — Statutes   construed. 
4:788;     5:837;     8:780;     9:755; 
11:594;   12:517. 


Infancy   of   heirs   does   not   sus- 
pend  a  statute     which   has    com- 
menced to  run  against  ancestor. 
4:790;   5:837;   7:762;   8:780. 

Subsequent   disability     will    not 
Interrupt  running  of  statute,  after 
it  has  commenced  to  run. 
6:861;   9:755. 

Disability  of  coverture — Can  not 
be  added  to  infancy. 
8:780;  11:594. 

Disability     of     coverture — Proof 
required    as    to    existence    of    the 
marital  relation. 
6:861. 

Disability  of  coverture — Effect 
of  statute  removing  legal  disabili- 
ties of  married  women. 

4:788;    5:837;     7:762;     11:594; 
12:517. 

Removal  of  disabilities  of  mar- 
ried woman — ^Running  of  statute 
against  her  when  she  resides  in 
another  state,  whose  laws  subject 
her  to  the  control  of  her  husband. 
2:675. 

Disability  of  coverture — Statutes 
construed. 

3:707;   10:714;   11:594;   12:517. 

The  disability  of  unsoundness  of 
mind  can  not  be  added  to  infancy. 
8:780. 

Running  of  statute  of  limitations 

against  administrator  having  right 

to   possession — Effect     as     against 

minor  or  unborn  heirs  of  decedent. 

9:751. 

Running  of  statute  against  one 
in  whose  favor  a  right  of  action 
accrues  while  under  disability  and 
who  commences  his  action  within 
the  statutory  period  after  the  re- 
moval of  his  disability. 
7:762. 

Action  to  recover  real  estate  in 
Kentucky — ^Effect      of  '   disabilities 
existing  when  cause  of  action  ac- 
crues. 
1 :  614. 

Texas  statute — Connection  of  one 
disability  with  another. 
2:675. 
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c.  Absence   from    state. 

Ab  to  when  absence  from  the 
state  will  suspend  the  statute — 
Statutes  construed. 

2:675;     4:790;     6:862;    7:763; 
8:780;  9:755;  10:714; 

11:593;    12:516. 

To  what  extent  a  foreign  corpo- 
ration  win  be   deemed   a   "person 
out  of  the  state." 
8:780. 

Absence  out   of   tthe    state   of   a 
mortgagor — ^Effect    on    running   of 
statute  in  favor  of  his  subsequent 
grantee. 
10:714. 

Non-residence    of    the    principal 
debtor — Effect    upon    right ,  to    en- 
force Hen  against  subsequent  pur- 
chasers and  junior  lien  holders. 
5:839. 

The   occasional     coming    into   a 
state   by   a   non-resident    will    not 
start  the  statute  to  running. 
2:675. 

Statutes  construed. 
5:839. 

d.  Acknowledgment  of  debt  or  title. 

Sufficiency  of  acknowledgment  of 
debt  to  interrupt  running  of  stat- 
ute. 

10:713;   12:518. 

Acknowledgment  of  Indebtedness 
made  to  third  person,  with  instruc- 
tions to  convey  it  to  the  creditor. 
4:790. 

Effect  of  partial  payment 
3:711. 

Payment  by  grantee  who  has  as- 
sumed the  payment  of  a  mortgage. 
3:711;   8:779;  9:756. 

Payment  of  taxes  by  mortgagor 
— Will  not  stop  running  of  statute 
against  his  right  to  redeem. 
3:711. 

Payment  by  mortgagor  of  delin- 
quent   taxes,    which    constituted    a 
breach  of  his  mortgage. 
7:763. 


Payment  of  interest  on  a  mort- 
gage note. 
11:593. 

Renewal  of  mortgage  note. 
11:590. 

Part  payment  of  debt  by  assignee 
for  benefit  of  creditors. 
11:593. 

Payments  on  purchase  money 
notes  secured  by  vendor's  lien — ^Ef- 
fect as  against  holder  of  deed  or 
mortgage  executed  before  the  pay- 
ments. 
8:779. 

Statute     requiring     written     ac- 
knowledgment   of    debt — ^Effect  of 
payment  of  part  of  notes  secured 
by  mortgage. 
9:755. 

Purchaser    of    mortgaged     prem- 
ises at  execution     sale — ^Effect     of 
partial  payment  by  the  mortgagor. 
10:713. 

Assignment  of  mortgage  not  a 
payment  or  acknowledgment  of  the 
debt. 

2:486. 

Payments  made  on  notes  secured 
by  deed  of  trust  through  a  sale  of 
the  property. 
5:839. 

Payment  of  mortgage  debt  by 
heirs  of  mortgagor  who  have  inher- 
ited part  of  the  mortgaged  prem- 
ises. 

4:790. 

Keeping  vendor's  lien  alive — ^Re- 
newal   of   purchase     money    note, 
where  deed  is  made  to  wife. 
9:755. 

Joint  mortgage  by  husband  and 
wife — Effect  of  pasrment  made  by 
him. 

9:755;   10:713. 

Joint  note  by  husband  and  wife 
invalid  as  to  her— Effect    of  pay- 
ments   made    by    her    after     his 
death. 
9:765. 
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Joint  mortgage  of  homestead  by 
husband  and   wife — Effect  of   pay- 
ments made  by  her  after  his  death. 
9:756. 

Mortgage   by   husband   and   wife 
on  community  property — ^Effect  of 
payment  made  by  the  husband. 
7:763. 

Mortgage  given  to  third  person. 
12:513. 

Adverse  claimant  permitting  en- 
try by  one  connected  with  record 
title. 

11:593. 

Acceptance  by  adverse   claimant 
of  a  conveyance  from  one  claiming 
an  interest  in  the  land. 
4:790. 

Offer   to   purchase   the    property 
from  the'  person  against  whom  one 
claims  adversely. 
5:839;  7:763. 

Taking   of  lease   from   holder  of 
legal   title   by    one    in    possession 
claiming  to   hold   adversely. 
8:779. 

Running  of  statute  In  favor  of 
occupant  of  land — Effect  of  tem- 
porary tortious  possession  of  an- 
other. 

5:839. 

Acceptance    by    mortgagor    of    a 
release  of  a  portion  of  the  mort- 
gaged   premises    reciting   that   the 
residue  shall  remain  as  security. 
7:763. 

Covenant   by    grantee    of    mort- 
gaged premises  to  assume  payment 
of    the    mortgage    debt    as    a    new 
promise. 
8:779. 

Application  of  rents  and  profits 
to  payment  of  the  debt  secured  by 
grantee  of  land  in  possession  un- 
der an  absolute  deed  intended  as 
a  mortgage. 
8:779. 

Dismissal  of  cross  bill  by  Junior 
mortgagee  on  account  of  default  of 


the  mortgagor— Such  default  not  a 
new  promise  in  writing. 
6:862. 

Allowance     of     mortgage     claim 
against  decedent's  estate. 
11:593. 

Statutes  construed. 
9:755. 

Particular  cases. 
8:779. 

V.     LACHES. 

Definition. 
3:710. 

The   term   "laches"   involves  the 
idea  of  negligence. 
2 :  674. 

Excuses  for  laches. 

1:613;   2:674;   4:787;    7:764. 

Can  not  be  Imputed  to  one  in 
possession. 

2:674;     3:710;     7:764;    8:781; 
9:757;    10:715. 

Laches  as  between  near  rela- 
tives. 

2:674;  6:664;  8:782. 

Can  not  be  attributed  to  an  In- 
fant. 

2:674. 

Application  to  married  women. 
2:674;   12:253. 

Laches  of  next  friend  suing  for 
an  imbecile  ward. 
9:757. 

Application  of  doctrine  between 
trustee   and   cestui   que  trust. 

3:710;     5:836;     6:865;     7:766; 
8:781. 

Application  of  doctrine  between 
persons  sustaining  fiduciary  rela- 
tions. 

5:834;     6:865;     7:766;    11:668; 
12:590. 

Enforcement   of  Implied   trust. 
5:832. 

Laches  in  bringing  action  for 
specific  performance. 

2:657;    3:710;   5:833;  6:836. 
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Necessity  of  pleading  laches. 

4:786;  5:831;  10:715. 

« 

Application  of  the  doctrine  of 
laches — General  principles  and  par- 
ticular cases. 

1:613;  2:674;  3:710;  4:785 
5:831,  835;  6:863,  864 
7:764,  765;  8:781,  782 
9:757;   10:715;   12:514. 

VI.     LAW   BY  STATES. 


Statutory  provisions  and  decis- 
ions of  the  several  states  compiled 
and  arranged  by  states,  concerning 
the  time  within  which  particular 
actions  must  be  commenced  and 
when  the  statute  of  limitations  be- 
gins to  run. 

Alabama. 

5:841;    10:717. 

Arkansas. 

5:843;     6:866;     7:768;     8:785; 
11:595;    12:519. 

Arizona. 

5:842;   11:595.  . 

California. 
2:671;     5:844;     6:867;     7:769; 
8:786;  9:759;  10:718;  11:595. 

Colorado. 
3:709;     4:781;     6:845;     7:770; 
11:595. 

Connecticut. 
5:846. 

Delaware. 
5:847. 

Florida. 

5:848;   6:868;   8:787. 

Greorgla. 

5:849;   9:760;  11:595. 

Idaho. 
5:850. 

Illinois. 
2:671;     4:781;     5:851;     8:788; 
10:719. 

Indiana. 
2:671;     3:709;     4:781;     5:852; 
6:869;   8:789;   9:761;   10:720. 


Iowa. 
4:781;     6:863;     8:790;     9:762; 
10:721;   12:619. 

Kansas. 
2:671;     5:854;     6:870;     7:771; 

11:595. 

Kentucky. 
2:671;     8:709;     6:855;     7:772; 
8:791;  9:763;  10:722;  12:619. 

Louisiana. 
5:856;  6:871;  11:596. 

Maine. 
5:857;  11:596;  18:619. 

Maryland.  . 
6:868. 

Massachusetts. 
5:859;    7:778. 

Michigan. 
2:671;     3:709;     6:860;     6:872; 
8:792;   9:764;    11:595. 

Minnesota. 
5:861;  6:873;  10:783;  11:595. 

Mississippi. 
5:862;   6:874;   12:619. 

Missouri. 

2:671;     3:709;     6:863;     6:876; 
7:774;  9:766;   18:619. 

Montana. 
5:864;   8:793;   11:696. 

Nebraska. 
3:709;     4:781;     6:866;     6:876; 
7:775;   8:794;  9:766;  10:724; 
11:595. 

I^evada 
5:866*;  11:595;  12:619. 

New  Hampshire. 
5:867. 

New  Jersey. 
5:868;   9:767. 

New  Mexico. 
5:869;   6:877;   12:619. 

New  York. 

3:709;  5:870;  7:776. 

North  Carolina. 
5:87JL;     6:878;     7:777;   11:696. 
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North  Dakota. 
6:872;  6:879;  11:696. 

Oklahoma. 
5:874. 

Ohio. 
5:873;     7:778;     8:795;    10:725. 

Oregon. 
2:671;   5:875;   6:880;   8:796. 

Pennsylvania. 
5:876;   9:768. 

Rhode  Island. 
6:877. 

South  Carolina.       # 
2:671;  4:781;  5:878;  6:881. 

South  Dakota. 
5:879;  9:769. 

Tennessee. 
2:671;  5:880;  7:779;  8:797. 

Texas. 
2:671;     6:881;     6:882;     8:798; 
9:770;  10:726;  11:596. 

Utah. 
5:882;  7:780. 

Vermont. 
5:883. 

Virginia. 
4:781;     6:884;     6:883;     9:771; 
11 :  595. 

Washington. 
2:671;     3:709;     4:781;     5:886; 
9:772;   11:696. 

West  Virginia. 
5:886;   6:884;   8:799. 

Wisconsin. 
5:887;     6:885;     7:781;     9:773; 
11:595;  12:519. 

Wyoming. 
5:888;  8:800. 


STREETS. 


STREET  RAILWAYS. 
See  Railroads,  IV. 


SUBMERGED  LANDS. 
See  Waters,  IV,  a. 


SUBROGATION. 


I.    Nature     of     right — ^Who     en- 
titled TO  subrogation. 

a.  In  general. 

b.  Persons  held  entitled  to. 

c.  Persons  held  not  entitled  to. 


See  Highways  and  Streets. 


i.     NATURE      OF      RIGHT— WHO 
ENTITLED  TO  SUBROGATION. 

a.  In  general. 

The  right  rests  exclusively  in 
equity. 

6:276;  7:848. 

Essentials  to  give  the  right  of 
subrogation. 
3:285. 

Subrogation  never  invoked,  where 
it    works    injustice. 
2:534. 

Payment  of  the  whole  debt  as  a 
requisite. 

1:257;  2:584;  3:287;  6:277. 

Debt  need  not  be  paid  in  money. 
6:276. 

Doctrine  not  applied  to  give  the 
negligent  an  advantage  over  the 
diligent. 

3:287;  9:228. 

Rights  of  holder  of  invalid  se- 
curities taken  to  secure  money  used 
to  discharge  a  valid  prior  lien. 
5:252,  253;   8:243;    9:223,  224; 
11:174.  397;  12:369. 

Subrogation  to  vendor's  lien  by 
one  discharging  the  lien  or  paying 
purchase  money  obligations. 

3:285;     6:279;     7:244;     8:244; 
9:226;  10:210. 
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Priority  of  the  right  of  subroga- 
tion over  the  right  of  dower. 
5:254. 

Waiver   of  rights  of  junior  lien 
holder  discharging  prior  lien. 
9:225. 

Not   enforced   to  protect   a  pur- 
chaser from  his  ignorance  of  facts 
appearing  on  the  public  records. 
10:210. 

A    decree    of    subrogation    must 
be  asked  for  in  the  pleadings. 
5:250. 

When  right  once  exists  it  is  not 
lost  by  an  inadvertent  cancellation 
of  the  mortgage. 
7:242. 
Subrogation  to  lien  for  taxes 
11:624. 

Subrogation   as  to  husband   and 
wife. 

12:368. 

Rights  of  one  advancing  money 
to    discharge    mortgage    under   an 
agreement  with  life  tenant. 
12:369. 

Rights   of   creditor   in    mortgage 
given  by  principal  to  protect  surety. 
12:369. 

b.  Persons  held  entitled  to. 

Life    tenant    discharging   incum- 
brances. 

7:242;  10:211;  12:369. 

Executor   or   devisee   paying   de- 
cedent's debts. 
8:246. 

Purchaser  at  invalid  tax  sale. 
4:250. 

One  without  absolute  interest  in 
property,  but  who  may  become  the 
owner  upon  the  happening  of  a 
contingency,  who  discharges  a  Hen 
to  save  the  property. 
2:535. 

Grantee  discharging  a  mortg^ige 
or  incumbrance. 

1:423:  4:250;  6:281;  7:246; 
8:247;  9:227;  10:210;  11:173; 
12:369. 


One   pasdng  off  incumbrance   at 
request  of  land  owner. 
1:423. 

Lender    of   money   to    dlschar^ 
vendor's  lien. 
1:423. 

Mortgagee  discharging  prior  lien 
for  purchase  money. 
12:325. 

Purchaser  at  void  Judicial  sale. 
9:227;  10:120. 

Purchaser  under  defective  or  void 
foreclosure. 

1:423;  .  2:535;     3:285;     6281; 
12:369. 

Volunteer    purchaser    at   a    sale 
made  by  a  public  officer. 
1:423. 

Subsequent  creditors  of  a  fraudu- 
lent grantor  whose  means  are  used 
to  pay  off  prior  debts. 
3:286. 

One  paying  the  debts  of  a  deced- 
ent. 

2:375,  534;   3:286. 

One   furnishing  money  to  a  co- 
tenant  to  improve  common  estate — 
Subroi^ation  to  his  equitable  rights. 
i         7:242. 

Mortgagee  removing  prior  liens. 
2:535. 

An  insurer  of  titles  who  has  been 
compelled    to    discharge    a    prior 
mortgage. 
5:251. 

Purchaser  of  decedent's  land  sub- 
ject to  a  prior  mortgage  which  he 
discharges  may  claim  subrogation 
thereto  to  preserve  himself  from 
subsequently  discovered  indebted- 
ness of  the  estate. 
7:243. 

Purchaser  discharging  mortgage, 
as  against  subsequent  incum- 
brances. 

6:281;  8:242. 

One  having  an  equitable  title  to 
funds  used  to  discharge  a  mort- 
gage. 

8:242. 
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Third     party     paying     mortgage 
notes  of  a  decedent. 
8:242. 

A  joint  tenant  compelled  to  pay 
a  mortgage  to  protect  his  Inter- 
ests. 

3 :  286. 

One  furnishing  money  with  which 
to  discharge  a  prior  mortgage. 
4:250;   11:173,  397. 

A  purchaser  discharging  a  prior 
mortgage,  believing  that  he  is  the 
owner  of  the  property. 
3 :  286. 

One  furnishing  money  to  dis- 
charge a  mortgage  or  lien  under 
an  agreement  or  understanding  that 
he  Is  to  have  an  equal  security  is 
entitled  to   subrogation. 

1:422;  3:285,  286;  4:250;  6:280; 
7:245;  9:244;  10:212;  11:397. 

One  advancing  money  to  pay  a 
mortgage  debt  at  the  instance  of 
the  maker  of  the  mortgage. 
10:212. 

One  furnishing  money  to  an  in- 
solvent to  discharge  an  incum- 
brance under  an  agreement  that  the 
incumbrance  Is  to  be  assigned  to 
him. 

3 :  286. 

One  discharging  prior  incum- 
brance to  protect  his  subordinate 
Hen. 

6:276,    277. 

One  paying  the  debt  of  anoth^^r 
to  remove  a  lien  from  his  property. 
8:242.  ^ 

Creditors,  where  funds  to  which 
they  were  entitled  have  been  used 
to  discharge  a  lien. 
1:423. 

A  surety  discharging  the  obliga- 
tions of  his  principal  may  be  sub- 
rogated to  the  titles  and  liens  held 
by  the  creditor. 

1:423;     2:534;     4:250;     6:278; 
7:243;   8:245;   9:223;   10:211. 

There  must  be  full  payment  to 
entitle  the  surety  to  subrogation. 
6 :  278. 


A  vendor  who  has  paid  a  mort- 
gage debt  assumed  by  his  vendee 
has   the    subrogation    rights   of    a 
surety. 
7:243. 

Rights  of  one  advancing  money 
to  pay  off  trust  lien  and  take  a 
new  trust  under  an  erroneous  as- 
surance that  property  is  otherwise 
clear. 

8:243. 

Particular   cases. 
2:535;      3:286;     5:253;     6:282, 
283;      9:223,      225;      10:210; 
11:173.  174.  397;  12:368,  369. 

c.  Persons  held  not  entitled  to. 

Strangers  and  volunteers  can  not 
claim  the  right  of  subrogation. 
1:423;  3:285,287;  4:250;  5:250; 
6:276;  9:225;  10:212. 

One  paying  a  debt  which  he  has 
agreed  to  pay. 

4:250;  5:250;  6:276. 

Purchaser  at  invalid  administrat- 
or's sale. 
4:250. 

One  paying  a  debt  primarily  his 
own. 

3:287. 

A  trustee  advancing  money  to 
extinguish  a  lien  on  the  trust  prop- 
erty. 

3:287;  6:276. 

A  mere  lender  of  money  to  pay 
a  lien  debt. 

5:250;       7:242;       8:242,     243; 
10:212. 

Agent   of   mortgagee   holding   in- 
terest  coupons   for  collection   who 
makes  payments  for  the  mortgagor. 
10:212. 

An   insurer   making  payment   of 
loss    to    mortgagee    covering    only 
part  of  the  debt. 
1:257. 

One  purchasing  at  execution  sale 
against  vendee,  not  subrogated '  to 
vendor's  Hen  upon  payment  of  his 
claim. 

11:686. 
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Agreement  by  grantor  executing 
deed  for  love  and  affection  to  dis- 
charge a  mortgage — Grantee  dis- 
charging mortgage  can  not  claim 
subrogation. 
11:174. 


Particular  cases. 
3:287;     6:283;     9:223; 
397;  12:368,  369. 


11:174, 


SUBTERRANEAN 
WATERS. 


See  Waters,  VI. 


SUNDAY. 


Execution  of  deeds  on. 
l:19n;  4:155. 

Publication  of  notice  on. 
3:549. 

Option  expiring  on. 
12:606. 


SURFACE  WATERS. 

See  Waters,  V. 


SURRENDER. 

See  Landlord  and  Tenant,  VI,  b. 


SURVEYS  AND  SUR- 
VEYING. 

See  Boundaries  and  Description, 


VI. 


SWAMP  LANDS. 

See  Public  Lands,  VII. 


TAXES  AND  TAX 
TITLES. 


I.  Taxes  and  taxation. 

a.  In   general. 

b.  Collateral    inheritance    tax. 

II.  Exemption  from  taxes. 

a.  In  general. 

b.  Public  property. 

c.  Property  of  churches  and  char- 

itable institutions. 

1.  In  general. 

2.  Church  property. 

d.  Property  of  educational  insti- 

tutions. 

e.  Property  of  manufactories. 

f.  Railroad  property. 

III.  Assessment  of  taxes. 

a.  In  general. 

b.  Particular  kinds  of  property. 

c.  What  treated  as  realty  for  tax- 

ation. 

d.  in     whose     name     assessment 

should  be  made. 

e.  Description   of   property. 

f.  Omitted  property. 

g.  Boards    of    equalization    and 
review. 

IV.  Lien  fob  taxes. 

a.  In  general. 

b.  Discharge   by   payment. 

c.  Priority. 

d.  Taxes  on  personal  property. 

e.  Transfer  to  purchaser  or  oth- 

ers. 

V.  Collection  of  taxes  by   judi- 

cial  PBOGEEDINGS. 

a.  In  general. 

b.  Judgment. 

VI.  Sale   of   land    fob    non-pay- 

ment OF  taxes. 

a.  In  general. 

b.  Publication  of  delinquent  list. 

c.  Notice  of  sale. 

d.  Who  may  purchase. 

VII.  Redemption  fbom  tax  sale. 

a.  In   general. 

b.  Who   may   redeem. 

c.  Notice  to  redeem. 

d.  Mode  of  redemption. 

VIII.  Tax  titles. 

a.  Title  and  rights  of  purchaser. 
1.  In   general. 

2    Certificate  of  sale. 

3.  Title   by  limitaUbns. 

4.  Action    to    oonflrm    or     en- 

force. 

b.  Tax  deeds. 
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651 


1.  In  general. 

2.  Form  and  requisites. 

3.  Conclusiveness. 

IX.      SeTTINQ     A8n>E     TAX     BALE     OB 
DEED. 

a.  In    general. 

b.  Sufficiency  of  irregularities  to 

set  aside  sale, 
c   Tender     and      payments     re- 
quired. 

d.  Procedure. 

e.  Statute     of     limitations     and 

laches. 

f.  Rights    and    remedies   of   pur- 

chaser. 


Injunction  against  collection 
taxes. 

11:629. 


of 


Special  assessments.     See  High- 
ways and  Streets.  V,  e. 


I. 


TAXES    AND    TAXATION, 
a.  In    general. 


Purposes  for  which  taxing  power 
may  be  exercised. 
11:602;    12:521. 

Nature  of  obligation  to  pay 
taxes. 

10:732;   12:520. 

Taxation,  not  the  taking  of  pri- 
vate property  for  public  use. 
8:808. 

DlfTerence  between  a  "tax"  and  a 
"debt." 

5:921;  7:819;  11:601. 

Lien  holder  may  pay  tax  to  pro- 
tect his  security. 
1:620. 

A  city  may  Impose  tax  on  agri- 
cultural and  rural  lands  within  its 
boundaries. 
1 :  620. 

Statutory  obligation  to  pay  coun- 
ty for  seed  grain  is  not  a  tax  and 
cannot  be  made  a  tax  by  the  leg- 
islature. 

3:448,   449   note. 

Liability  of  decedents  estate  for 
taxes  due  at  time  of  his  death. 
5:923. 
Recovery  and  refunding  of  ille- 
gal taxes  paid. 
11:644;    12:563. 


Forfeiture  of  land  for  non-pay- 
ment of  taxes  or  non-entry  for  tax- 
ation. 

4:821;    8:801;    11:625. 

Interest  and  penalties  on  taxes. 
11:601. 

Who  bound  to  pay  taxes. 
11:601;    12:520. 

Payment  of  taxes  on  land  of  an- 
other. 

12:546. 

Recovery    by    one    paying   taxes 
against  the  true  owner. 
11:601. 

Condemnation  of  land  by  munici- 
pality— Eiffect  upon  current  taxa- 
tion. 

11:624. 

Liability  of  municipality  for 
wrongful  acts  of  its  officers  in  as- 
sessing property  and  selling  it  for 
taxes. 

5:923. 

Legislature  may  cure  defects  in 
assessment    and    tax    proceedings. 
1:619. 

A  mortgage  upon  lands  exempt 
from  taxation  is  taxable. 
2:679. 

Statutes  amended  and  new  stat- 
utes. 

6:922;  7:821. 

Miscellaneous  statutory  provis- 
»ions  construed. 

3:740;  4:821;  5:924;  6:921; 
7:820;  8:845;  9:815;  10:772; 
11:603;    12:522. 

b.  Collateral  Inheritance  tax. 

Constitutionality  of  collateral 
inheritance  tax  statutes. 

8:810;  9:778;  10:733;  11:606; 
12:523. 

Power    to    Impose    collateral    in- 
heritance tax  on  real  estate  situ- 
ated In  another  state. 
6:891. 
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Miscellaneous  statutes  construed. 
3:740;  •  8:810;     9:778;     10:734; 
11:605;   12:524,  525. 

Statutes  amended. 
11:605;   12:524. 

m 

II.  EXEMPTION    FROM   TAXES. 

a.  In    general. 

Every-thing  not  designated  as 
taxable  is,  for  the  time  being,  ex- 
empt. 

1:618. 

The  state  alone  has  power  to 
grant  an  exemption. 

3:720;    4:797;    7:787;    9:781. 

Legislative   power  as  to  exemp- 
tion from  taxation. 
3:720,  721. 

Legislature   may   grant  irrevoca- 
ble  exemption. 
2:678. 

Statutes  exempting  property  may 
be   repealed. 
1:618. 

Retroactive  effect  of  statutes  ex- 
empting property. 
4:798;    7:787. 

Effect  of  general  statute  on  prior 
statutes  exempting  property. 
9:781. 

Statutes  exempting  property  from 
taxation  are  to  be  strictly  con- 
strued. 

1:427.  618;  2:678;  3:720;  4:797; 
5:894;  6:892;  7:787;  8:811; 
9:781;     10:735. 

As  to  whether  a  general  exemp-* 
tion  from  taxes  includes  special  as- 
sessments for  local  improvements. 
1:618;     2:678;     3:720;     4:798; 
799;    5:894;      6:892;      7:787; 
8:811;    9:781. 

Land  for  which  patent  has  not 
issued. 

3:717-719;  6:893;  8:812;  9:782; 
12:520. 

When   a   building  ceases  to     be 
used   for   exemption   purposes,   the 
exemption   ceases. 
3:720. 


Exemption  from  city  taxes  of  ag- 
ricultural lands  in  city. 

3:721;     4:797;     5:897;     6:892; 
7:787;    8:811;    9:781. 

Creation  of  an  exemption  by  es- 
toppel. 

4:797;    5:894. 

Intention  to  use  property  in  the 
future  for  an  exempt  purpose  does 
not  give  right  to  exemption. 
9:781;  10:7n. 

Use  of  land  for  an  exempt  pur- 
pose by  a  third  party  does  not  give 
owner  right  to  claim  exemption. 
7:787. 

Property  held  under  a  lease  and 
used   for  exempt  purposes. 
8:811. 

Property  exceeding  in  value 
statutory  limitation  as  to  exemp- 
tion. 

12:53L 

The  exemption  of  property  of  a 
corporation  cannot  exceed  the  lim- 
it of  its  property-holding  capacity. 
9:781. 

Exemption  given  by  charter  of 
city  or  corporation — Repeal  by  sub- 
sequent statutes  or  constitutional 
provisions. 

8:811;  10:735. 

Exemption   from    taxation   of   ri- 
parian property  extends  to  the  ri- 
parian rights  incident  thereto. 
9:781. 

Conclusiveness  of   determination 
of  assessor  as   to  whether  use  of 
property  entitles  it  to  exemption. 
6:892. 

Divesting  lien  for  existing  taxes 
by  sale  of  property  to  a  corpora- 
tion whose  property  is  exempt. 
8:811. 

Power  of  city  to  grant  exemption 
to  water  company. 
10:735. 

General  statute — Effect  upon 
prior  special  law  exempting  prop- 
erty. 

3:720. 
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Transfer  of   right   of   exemption 
to  purchaser  of  property. 
12:528. 

Constitutionality   of   statute     ex- 
empting stock  notes     of     building 
and  loan  associatior. 
4:798. 

Exemption  of  capital  stock  of  a 
bank — ^Extension  -  to  real  estate  ac- 
quired by  it  through  a  mortgage 
given  to  secure  a  stock  subscrip- 
tion. 

5:894. 

Liability  of  one  having  right  of 
exemption    for   taxes     unpaid     on 
property  purchased. 
12:528. 

EiXemption  of  Indian  lands. 
3:720;    9:600. 

Estoppel   to    claim    exemption. 
12:528. 

Property   of   telegraph   company. 
11:611. 

Property  of  water  works  com- 
pany. 

12 : 527. 

Lands  of  a  road  company  outside 
of  its  right  of  way  used  as  resi- 
dence  for   toll-gate  keeper. 
1:618. 

Statutes  amended  and  new  stat- 
utes. 

11:607;    12:526. 

Miscellaneous  statutes  construed. 
2:678.  679;  3:720;  4:798;  5:895; 
6:896;    7:787;    8:811;    9:781; 
10:735. 


b.  Public   property. 

Lands    belonging  to   the    United 
States. 

'      2:678;        3:717-720;  11:490; 

12:528,  529. 

Improvements  on  public  land. 
3:720,   721. 

Land   held   under   a  bond  for  a 
deed  from  the  state. 
11:610. 


-^ 


Property  held  by  the  regents  of 
the   University   of   Michigan. 
2:679. 

EiXemption  of  municipal  property 
appropriated    to    public    use,    with- 
out specific  statutory  provision. 
6:893;  7:788. 

Land  purchased  by  city  to  sup- 
ply gravel  for  repair  of  streets. 
6:893. 

Property  acquired  by  municipal- 
ity outside  of  its  limits  for  public 
use. 

6:893;    7:788;      8:812;      9:782; 
12:529. 

Property   in    possession    of    city 
under  option  to  purchase. 
6:893. 

Property  in  which  the  only  inter- 
est of  a  municipality  is  as  trus- 
tee. 

7:788;    9:782. 

Lands  leased   by  a  municipality 
which  applies  the  money  to  a  pub- 
lic purpose. 
10:736. 

Buildings  and  appliances  re- 
quired by  fire  department  of  a 
city. 

8:812;   12:529. 

Property  of  a  city  used  by  it 
in  supplying  water  and  gas  to  its 
citizens. 

1:618;    5:895;      6:896;      8:812; 
9:782;    11:610. 

Property  owned  by  a  private  par- 
ty and  leased  to  the  municipality 
for  a  market  house. 
4:798. 

In   Massachusetts,   property     ap- 
propriated to  public  uses  is  exempt. 
2:678. 

Property  dedicated  to  a  public 
use. 

8:812. 

Armories    owned      by      military 
companies. 
10 :  736. 
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Public  parks  maintained  at  pub- 
lic expense. 
8:812. 

Miscellaneous  statutes  construed. 
4:798;     6:893;     7:788;     8:812; 
9:782;    10:736;    11:610,    611; 
12:629. 


c.  Property  of  churches  aind   char- 
itable   Institutions. 

1.    In  general. 

What  constitutes  a  "charitable" 
institution. 

4:800;     5:896;     7:791;      8:814; 
9:785;    11:612. 

What  constitutes  a  "benevolent" 
association. 
6:894. 

Property  intended  to  be  used  as 
a  site  for  church  or  charitable  as- 
sociation. 

3:721;    9:785;    10:741. 

Property  owned  by  an  individual 
and  devoted  to  the  work  of  a  char- 
itable   institution. 

8:814;    9:785;    10:740;    12:531. 

Leased  property,  the  revenue  of 
which  is  applied  to  charity. 
3:721;    10:739;    11:612. 

Property  of  a  temperance  society. 
3:721. 

A  farm  owned  by  a  hospital. 
12:531. 

Monuments  to  distinguished 
dead. 

11:612. 

Sanitarium. 
11:612. 

Property    used    as    an    infirmary 
in  conjunction  with  a  hospital. 
11:612. 

Home   for  working  girls. 
11:612. 

Exemption  of  a  portion  of  prop- 
erty used  for  charitable  pufposes. 
9:785. 


Cemeteries   and   burial   grounds. 
2:678;    ,3:720;    4:798;     10:739; 
11:612;    12:531. 

Property  used  in  connection  with 
a  cemetery. 
6:896. 

Use  of  part  of  cemetery  land  for  a 
green-house   to  supply  flowers   for 
the  grounds,  does  not  destroy  right 
of  exemption. 
11:612. 

Lodge  property. 
3:721;    8:815;    9:786;      11:612; 
12:531. 

Property  of  Toung  Men's  Chris- 
tian Association. 

4:800;    7:791;    9:785;    11:612. 

Miscellaneous  statutes  construed. 
2:679;     3:721;     4:800;     5:896; 
6:894;    7:791;    8:814;    9:785; 
10:739;    11:612;    12:531. 

2.    Church  property. 

Effect   of   an   occasional   renting 
of  a  church. 
5:896. 

Effect  of  church   ceasing  to   be 
used  as  a  place  of  worship. 
'    2:679. 

Church  parsonages. 
2:679;    8:814;    10:743. 

Convent  used  as  a  residence  for 
teachers  in  a  Catholic  school. 
8 :  814. 

Dormitories    used    in    connection 
with  a  church  school. 
12:531. 

Church    property   used    for   resi- 
dence of  Janitor. 
10:742. 

Property  used  for  Sunday  School 
purposes. 

3:720;    10:742. 

Property  used  for  meetings     of 
sub-organizations  of  the  church. 
10:742. 

Camp  meeting  grounds. 
5:896;    7:791. 
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I  Bland  owned  by  a  religious  so- 
ciety, and  used  as  a  summer  re- 
sort 

2:679. 

Cottage  built  by  a  licensee  upon, 
land  of  a  camp  meeting  associa- 
tion. 

3:720. 

Property  of  an  agency     of     the 
church    engaged    in    the    manufac- 
ture and  distribution  of  books. 
4:800. 

Property  of  a  church  hospital. 
6:894. 

Land    appurtenant   to    a    church 
and  used  by  the  congregation. 
11:612. 

Mortgage   held   as   security     for 
money  bequeathed  to  pay     minis- 
ter's salary. 
1:618. 

d.  Property  of  educational   Institu- 
tions. 

Property  of  a  Chautauqua  assem- 
bly. 

9:784. 


Property     of 
school. 
3:721. 


a     stenographers' 


Institution  devoted  to  cultivation 
and   development   of   the    physical 
faculties. 
11:609. 

Society  to  collect  and   preserve 
historical   matter. 
11:609. 

Play  ground  of  a  school. 
8:813;    11:609. 

Furniture   and  appliances. 
3:721. 

Extends  to  property,  the  income 
of  which  is  used  for  purposes  of 
the  institution. 
1:618. 

Property   of  educational   institu- 
tion "used  for  purposes  of  private 
or  corporate  profit  or  income.' 
2:679;    7:790. 


ff 


Property  "used  solely  and  exclus- 
ively" for   schools. 
10:738;    11:608. 

Buildings  used  as  residences  for 
professors  or  faculty. 

3:721;  6:894;  8:811.  813. 

Building  used  as  a  residence  in 
which   wife   of  owner   conducts   a 
school. 
5:896. 

Building   occupied    as    A    family 
residence  by  person  having  charge 
of  a  school. 
9:783. 

Property  owned  by  one  person 
and  used  by  another  for  school 
purposes. 

2:679;    7:789. 

Property  leased  by  an  education- 
al institution  to  another. 

1:618;    2:679;      7:789;      9:783; 
11:609;  12:530. 

Buildings  used  as  dormitories 
and  dining  halls  for  students. 

8:813;    10:737;    11:609;    12:530. 

Contiguous    lands    used    to    pro- 
duce  food    to   supply   a     boarding 
house   kept   in   connection   with   a 
school. 
2:679. 

Miscellaneous  statutes  construed. 
1:428;  2:679;  3:721;  4:797,798 
5:896;      6:894;     7:789.     790 
8:813;      9:783,   784;      10:737 
11:608,    609;     12:530. 


•.     Property  of  manOfactorles. 

Constitutionality   of   statutes   ex- 
empting property  of  manufacturing 
companies. 
9:787. 

Electric  light  company  as  a  man- 
ufacturing industry. 
6:895. 

Miscellaneous  statutes  construed. 
2:679;    3:721;      4:798;      6:895; 
7:792;    8:816;   9:787;   10:744; 
11:611;   12:527. 
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f.      Railroad    property. 

Constitutionality   of   statutes   ex- 
empting property  of  railroads. 
9:787;    10:744. 

Power    of    Legislature    to    grant 
perpetual  exemption. 
3:720. 

Power   of   Legislature    to   repeal 
right  of  exemption. 
3:792. 

Lands  granted  by  the  general 
government. 

6:895;   9:787. 

Passing  of  right  of  exemption  by 
assignment  or  sale  of  property,  or 
consolidation. 

1-618;     3:720;    4:798;      8:816; 
10:744. 

Freight  yard  used  by  a  railroad 
for  carrying  on  private  coal  busi- 
ness. 

6:895.       . 

Land  owned  by  a  railway  corpo- 
ration upon  which  it  constructs  a 
dock  or  wharf  which  it  leases  to 
another  corporation. 
2 :  679. 

Machine  shop  of  railroad  com- 
pany. 

1:618;    6:895. 

Hotel  kept  by  lessee  as  a  sum- 
mer resort. 
1:618. 

Statute   exempting   does   not  In- 
clude   lands    not   used,   but   which 
may  be   needed. 
1:618. 

Railroad  property  exempt  from 
taxation — Liability  for  special  as- 
sessments. 

7:792;    12:527. 

Miscellaneous  statutes  construed. 
3:720^721;  4:798;  6:895;  7:792; 
8:816;        10:744;  11:611; 

12:527. 

Ml.     ASSESSMENT   OF  TAXES. 

a.  In   general. 

Assessment  defined. 
11:613. 


A  valid  assessment  is  one  of  the 
essentials  of  a  tax  title. 

2:681;    3:729;      4:801;      6:897; 
9:788. 

Effect  of  partial  invalidity  of  as- 
sessmjent. 
4:  SOL 

Assessment    not    invalidated    be- 
cause not   completed     during     the 
year  for  which  fl  was  made. 
4:  SOL 

Power  of  legislature  to  validate 
defective    levy. 
5:898. 

Assessment  by  officer,  which  he 
knows  that  his   municipality  does 
not  intend  to  collect. 
7:793. 

Assessment  by  officer  who  is  In- 
eligible to  the  office. 
11:623. 

Assessment   of   vacant   lands   at 
a  disproportionate  valuation  to  en- 
courage Improvement. 
7:793. 

Assessment  of  separate  tracts  in 
names   of  their  respective  owners 
jointly. 
2 :  68L 

Place   of   assessment. 
12:520. 

Assessment  of  lands  of  non-resi- 
dent. 

2 :  686. 

Assessment  of  property  as  that 
of  an  unknown  owner. 

3:729;    10:751;    11:615. 

Remedy  for  excessive  assess- 
ment. 

10:750. 

Failure   of  officer   to   attach   his 
oath   to   assessment   roll. 
7:793;  9:789;  11:623. 

Effect  of  errors  In  valuation  of 
property. 

5:901;     11:616;    12:535. 

Statement  of  valuation  In  figures 
without  use  of  dollar  or  cents 
mark. 

6:897;   12:544. 
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Use   of   ditto   marks   on   assess- 
ment lists. 
5:899. 


Omission    of    the    dollar 
from    an    assessment    roll. 
3:729. 


mark 


E^ntries  as  to  valuation  made  in 
private  books  by  officer. 
5:898. 

The  levy  of  taxes  must  be  made 
at  the  time  fixed  by  statute. 
2:681. 


Waiver  of  notice  of  increase 
tax. 

11:623. 


in 


Irregularities     in 

ETftect  and  remedy. 

11:623;    12:544. 


asdessment- 


Levy  of  taxes  made     by 
convening   on   a   later     day 
fixed  by  statute. 
10:746. 


court 
than 


Effect  of  failure  of  officer  to  car- 
ry  forward   delinquent  taxes  from 
year  to  year. 
2:681. 

Reassessment  of  taxes. 
12:534. 

Assessment  of  lands  belonging  to 
two  different  persons  under  one  ag- 
gregate valuation. 
7:793. 

Destruction  of  property  after  as- 
sessment of  taxes. 
10:746. 

Assessment   of   real     estate     as 
one's   interest   in   land   which   was 
in  fact  personalty. 
10:746. 

Constitutionality  of  statute   pro- 
viding  for   deduction   of   mortgage 
indebtedness    from    assessment. 
10:749. 

Assessment   made  out  by     land 
owner — Estoppel  to  assert  defects. 
3:729. 

How   far   officer   making   assess- 
ment   may    avail   himself  of     the 
work  of  others. 
6:897;     7:793. 

Presumption  in  favor  of  officers 
discharging    their   official    duty    as 
to  assessment  of  taxes. 
5:901. 


Construction    of    statutory    limi- 
tations upon  rate  of  taxation. 
11:616;  12:535. 

Failure  of  officers  making  appor- 
tionment of  taxes  to  consider  prop- 
erty added  to  the  assessment  rolls 
,  — Remedy  of  taxpayers. 
11:619. 

Valid  assessment  not  affected  by 
subsequent  unconstitutional  stat- 
ute. 

11:613. 

Effect  of  consolidation  of  munici- 
palities after  their  annual  levy  of 
taxes. 

11:613. 

Annexation   of  property   to   city, 
after  date   fixed   for  valuation   for 
taxation. 
11:613. 

Effect    of    prior    adjudication    of 
validity   of  previous   tax. 
11:613. 

Injunction  against  collection  and 
levy  of  tax. 
11:613. 

Setting  aside  assessment  on  the 
ground  of  fraudulent  overvalua- 
tion. 

11:636. 

Assessment  of  lands  as  "unseat- 
ed'' which  are  afterwards  occupied. 
1:620. 

Assessment  of  lands  as  non-resi- 
dent, which  should  be  assessed  as 
resident. 
1:620. 

Estoppel  of  purchaser' of  land  to 
question  previous  assessment  made 
under  an  unconstitutional  statute 
passed  at  the  Instigation  of  his 
grantor. 
11:613. 
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b.     Particular  kinds  of  property. 

Assessment  of  taxes  on  "credits." 
10:745;    11:618. 


Assessment  of  mortgage  securi- 


ty. 


2:486;    11:618;    12:540. 


Assessment  of  mortgaged  land. 
9:779;    10:749. 

Assessment  of  mines  and  mining 
rights. 

11:622;    12:642. 

Separate  assessment  of  mineral 
estate. 

3:740;    5:553;    12:542. 

Assessment  of  estate  of  mining 
lessee. 
5:553,  899;  10:747. 

Assessment  of  oil  and  gaa  rights. 
12:643. 

Assessment  of  bridges. 
11:617. 

Assessment  of  water  power. 
6:897;    12:538. 

Assessment  of  railroad  property. 
6:901;   9:788;   12:538. 

Assessment  of  railroad  right  of 
way  and  road  bed  together. 
4:801;   6:898;   6:897. 

Assessment  of  street  railway  lo- 
cated in  a  highway. 
10:746. 

Assessment     of     telephone     and 
telegraph  companies. 
12:538. 

Assessment  of  growing  timber. 
4:801;    10:748;   11:621;   12:641. 

Assessment  of  vacant  and  swamp 
lands. 

11:617. 


Highway  taxes. 
12:539. 

Assessment      of 
Statutes  construed. 
11:617;   12:538. 

Particular  cases. . 
10:746. 


corporaitions — 


Miscellaneous     statutory     provi- 
sions construed. 

3:729;  4:801;  6:898;  6:898; 
7:793;  8:817;  9:789;  10:750; 
11:613,  614;   12:532,  633. 

c.  What  treated  as  realty  for  taxa- 

tion. 

What  is  real  estate  for  purpose 
of  taxation. 
11:604. 

Rights  in  a  reservoir  of  water. 
1:111. 

Pipes,  hydrants  and  conduits  of 
water  company. 
6:897. 

Buildings,    machinery     and     fix- 
ture^ owned   by   lessee   on   leased 
lands. 
6:898. 

Appliances  and  appurtenances  of 
an  electric  plant. 
6:898. 

Oil,  before  it  is  brought  to  the 
surface. 
8 :  817. 

Buildings  erected  by  less^e  which 
are  to  remain  his  property. 
9:788. 

d.  In     whose     name     assessment 

should  be  made. 

In  whose  name  assessment 
should  be  made — General  princi- 
ples and  statutes  construed. 

4:801;     5:899;     6:899;     7:794; 
8:818;  9:790;  10:751; 

11:615;   12:534. 

Assessment  must  be  made  in  the 
name  of  the  owner. 

4:801;   5:899;   7:794. 

Assessment  in  the  name  of  a 
dead  man. 

4:801;   6:899;   7:794. 

Assessment  in  the  name  of  a  Hfe 
tenant. 
6:899. 


Use    of 
owner. 

12:634. 


initials    for    name    of 
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Assessment    against    a    railroad 
company  hj  the  initials  of  its  cor> 
porate  naxnaL 
7:794. 

Assessment  in  name  of  unknown 
owner. 

11:615. 


Mistake  in  name. 
11:616. 

Designating   owners   of   land   as 
heirs  of  a  certain  person. 
11:616. 


«« 


Assessment     against     entrymen 
upon  public  land. 
12:r)2U. 

Assessment  in  the  name  of  one 
after  he  has  parted  with  the  land 
by  devise. 
4:801. 

Assessment   in    the   name   "Cas- 
tero"   when  it  should  be  "Castro" 
is  invalid. 
2:681. 

Assessment    in    one's    name    as 
"tutor"   without  giving  names   of 
wards. 
4:801. 

Assessment  of  decedent's  real  es- 
tate. 

2:681. 

Resort   to   other   records   to   de- 
termine who  is  owner. 
3:729;  4:801. 

Lessee    of   pre^iisee    for    ninety- 
nine  years. 

6:899;   7:819. 

Assessment    in     firm    name    of 
property    belonging   to   a   member 
thereof. 
8:818. 

One    in   exclusive   possession   of 
land  under  an  easement. 
1:512,  620. 

Assessment  in  the  name  of  one 
in  possession  claiming  title. 
3:729. 

Assessment    In    name    of    prior 
owner  after  record  of  hla  convey- 
ance to  another. 
9:803. 
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Treating  assessment  in  the  name 
of  one  other  than  the  owner  as  an 
irregularity. 

8:818;   9:790. 

Railroad  track  erected  upon  land 
of  another  under  parol  agreement. 
7:794. 

Assessment      of      improvements 
made  by  lessee  which  he  has  the 
right  to  remove. 
6:899. 

Improvements   erected  by  lessee 
which  are  to  become  the  property 
I  of   the  lessor   for  the  purpose   of 
taxation. 
6:899. 

Assessment  in  name  of  corpora- 
tion after  it  has  been  changed  by 
legislative  enactment. 
5:899. 

Assessment  in  name  of  owner 
after  he  has  made  a  deed  to  an- 
other without  any  intention  of 
parting  with  title  or  control  of  the 
property. 
8:818. 


e.     Description    of   property. 

Insufficient    description    will    In- 
validate tax  title  based  thereon. 
5:900;  6:900;  7:795. 

Description    of   property   by   use 
of  abbreviations  and  figures. 

3:729;  5:900;  6:901;  7:796; 
8:819;  9:791;  10:752; 
12:536. 

Assessment  of  several   tracts  or 
parcels  of  land — Necessity  of  sepa- 
rate descriptions  and  assessments. 
4:801;    5:900;    7:795. 

Assessment  of  several  parcels  of 
land  as  one  tract. 

6:897;   8:817;   11:615;   12:534. 

Assessment  of  buildings  appear- 
ing as  one  block,  as  one  piece  of 
property. 
4:801. 

As  to  what  is  a  sufficient  descrip- 
tion of  property  in  an  assessment 
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for    taxes — General   prlnciplee   and 
particular  cases. 

3:729;  4:801;  5:900;  6:900; 
7:795;  8:819;  9:791;  10:752; 
11:620;    12:536. 


f.    Omitted    property. 

Omission  of  property  from  as- 
sessment roll — Invalidation  of  as- 
sessment and  levy  of  taxes. 

3:729;     5:901;     6:901;     7:797; 
8:820;   10:753;    12:537. 

EMect   of    omitting   property-  er- 
roneously   believed    to    be   exempt  i 
from  taxation. 
4:802. 


Reassessment      of      omitted 
under- valued  property. 
6:901. 


or 


Notice  of  assessment  of  omitted 
property. 
4:801. 

Retroactive     effect     of     statutes 
providing  for  assessment  of  omitted 
property. 
9:792. 

Collection  of  omitted  taxes  after 
property  has  gone  into  the  hands 
of  an  innocent  purchaser. 
4:802. 

Adding  omitted  property  to  tax 
duplicate — Charging  owner  with 
penalties  and  interest  which  might 
have  attached  if  property  had  been 
assessed  at  the  proper  time. 
8:820. 

Miscellaneous  statutes  construed. 
6:901;    7:797;    8:820;    10:753; 
12:537. 

g.     Boards  of  equalization  and 
review. 

Notice  of  meetings  fixed  by  stat- 
ute, not  required. 
7:798;   9:794. 

Effect  of  failure  of  board  of 
equalization  to  hold  a  session  at 
the  time  and  place  designated  by 
law. 

3:729;    4:801;    8:821. 


Effect     of     illegal     adjournment 
which  deprives  one  of  a  hearing. 
5:902. 

Courts  will  not  interfere  to  cor- 
rect mere  errors  of  judgment  of 
board. 

8:821;   9:793. 

Effect   of   member   of   board    ap- 
pointing outsider  to  fill  his  place. 
9 :  793. 

Powers  of  board. 
6:901. 

Formal    complaint    before   board 
not  required. 
5:902. 

Increasing  valuation  of  property 
— Necessity  of  notice  to  person  in- 
terested. 

7:798;    9:794;   12:535. 

Miscellaneous  statutes  construed. 
7:798;    8:821;    9:793;    11:616; 
12:535. 

IV.     LIEN    FOR   TAXES. 

a.     In  general. 

Statutory  authority  necessary  to 
create  a  lien  for  taxes. 
5:905. 

Strict  compliance  with  statutory 
requirements  necessary. 
5:904. 

Statutory    method   of    enforcing 
lien  is  exclusive. 
3:728. 

Special    tax     lien    strictly     con- 
strued against  the  government. 
2 :  686. 

As  a  lien  on  real  estate. 
5:904;   7:793;   9:796. 

Taxes   on  real   estate  as  a  lien 
on  personal  property. 
8:822. 

Effect  of  statute  declaring  lien  to 
be  perpetual. 

7:799;  8:822. 

Lien  of  taxes  accruing  upon  lands 
of  decedent  pending  administra- 
tion. 

9:795. 
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Elffect  on  lien  of  taking  judgment 
for  delinquent  taxes. 

2:686;   3:728;    4:803. 

Lien  for  taxes  asseesed  against 
a  life  tenant. 

5:904;   6:903;    8:822. 

Effect  of  failure  to  make  pay- 
ment through  mistake  of  collecting 
officer. 

3:740;     4:804;     5:906;     6:920; 
7:799,  806;    10:772. 

Divesting  lien  for  city  taxes  by 
sale  for  the  state  and  county  taxes. 
5:904. 

Sale   for  part  of   delinquent  tax 
does  not  discharge  lien  for  the  re- 
mainder. 
3 :  727. 

Lien  not  extinguished  by  void 
sale. 

5:904;  11:624. 

Effect  of  disconnecting  land  from 
municipality  after  assessment,  but 
before  levy  is  made. 
11:624. 

Loss  of  lien  by  laches. 
11:624;   12:545. 

Action    to    foreclose    tax    lien — 
Parties. 
2:686. 

Miscellaneous  statutes  construed. 
2:686;     3:728;     4:803;     5:904; 
6:903;    7:799;    8:822;    9:795; 
10:754;    11:624;    12:545. 

b.     Discharge   by   payment 

Discharge  of  lien  by  payment  of 
amount  of  taxes  demanded  by  col- 
lecting officer. 

3:740;     4:804;     5:906;     7:799, 
806;    12:546. 

^Discharge  of  lien  by  giving 
check. 

3:740;  8:823. 

Payment  by  persons  other  than 
the  owner. 
11:626. 


Effect  of  payment  by  part  of  sev- 
eral co-tenants. 
12:546. 

Payment  by  compromise. 
12:546. 

Effect  of  payment  on  subsequent 
sale. 

12:546. 

Effect  of  partial  payment  which 
is  returned  to  the  owner. 
8:823. 

Payment  of  taxes  on  land  of  an- 
other. 

12:546. 

Parol  proof  of  payment  of  taxes. 
10:772. 

Placing  money  in   hands  of  tax 
collector  as  a  payment. 
11:637. 

Tax  receipts  as  evidence  of  pay- 
ment. 

7:799;  12:546. 

Receipt     for     payment    obtained 
through  fraud — ^Rights  of  county. 
12:546. 

Receipt  for  taxes  and  officer's  en- 
try in  books  as  evidence  of  pay- 
ment. 

3:740. 

Two    assessments    of    the    same 
land    to   different    persons   for   the 
same      year — Effect      of      payment 
under  one  assessment. 
12:546. 

Georgia  statute  construed — Dis- 
charge of  purchaser's  lien  by 
tender. 

11:626., 

Oregon  statute  construed — Effect 
of  payment  by  lien  holder. 
7:799. 

c.     Priority. 

Priority    determined    by    law    In 
force  at  time  lien  arises. 
5:904. 

m 

Priority  over  mortgage  lien. 
4:803;   6:902;   7:799;   10:754. 
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Lien  of  assessments  for  munici- 
pal improvemente— Superiority  orer 
prior  mortgage. 
5:906. 

Priority  over  Judgment  liens. 
1:555;  6:902. 

Priority  over  vendor's  lien. 
6:902. 

Lis    pendens    arising   after    tax 
becomes  delinquent 
11:624. 

Priority  over  lien  of  assessments 
for  local  improvements. 
11:624. 

Taxation   of    real   estate   of   na- 
tional bank — ^Priority  of  claim  for 
taxes. 
7:786. 

Priority  of  lien  extends  to  pen- 
alties. 
7:799. 

Priority  of  lien  for  taxes — Gen- 
eral principles  and  statutes  con- 
strued. 

8:727;     5:904;     6:902;     8:822; 
10:754;    11:624. 


d.     Taxes  on   personal   property. 

Taxes  on  personal  property  as  a 
lien    on    real    estate — Priority    be- 
tween such  lien  and  existing  liens. 
3:724;   5:904;   6:902;   9:796. 

Lien  of  taxes  assessed  against  a 
firm  on  its  personal  property  as  a 
lien  on  the  land  of  a  partner. 
3 :  722-726. 

Statute  making  taxes  upon  per- 
sonal property  a  lien  on  real  es- 
tate— Priority  of  taxes  levied  after 
foreclosure  of  mortgage  on  real 
estate. 
2:376. 


e.    Transfer  to  purchaser  or 
others. 

Lien  deemed  transferred  to  one 
paying  the  taxes. 
1:620. 


Waiver  of  lien  by  purchaser  quit 
claiming  to  owner,  in  oonsideratioii 
of  note  and  mortgage  on  the  land. 
9:795. 

Rights  of  purchaser  discharging 
other  tax  Hens  in  order  to  protect 
his  tax  tiUe. 
3:727. 

Transfer  of  lien  to  purchaser. 
3:727.      728;      6:909;      7:804; 
8:880;  9:801;  11:636. 

Invalid  sale— Transfer  of  lien  to 
purchaser. 
8:727. 

Transfer  of  Hen  by  deed  ineffec- 
tive to  convey  title. 
3 :  727. 

Purchaser  at  invalid  tax  sale — 
Transfer  of  Hen. 
4:803. 

V.     COLLECTION   OF  TAXES   BY 
JUDICIAL    PROCEEDINGS. 

a-    In  general. 

When  action  to  foreclose  tax  lien 
may  be  brought. 
11:625. 

Statutory  method   for   collection 
of  taxes  is  exclusive. 
3:738;   8:842. 

Foreclosure  of  tax  lien  in  equity, 
independent  of  statute. 
7:815;   8:842. 

Constitutionality    of  statute   au- 
thorizing    proceedings     to    collect 
taxes,  the  lien   for  which  has  be- 
come extinguished. 
5:919. 

Jurisdiction  of  action. 
4:818;   7:816;   11:629. 

Impeaching  Jurisdiction  of  court. 
3:738. 

Service  upon   husband  in  whose 
name  his  wife's  lands  are  assessed. 
3:738. 

Service     upon     non-resident    by 
publication. 

3:738;   11:630; .12:650. 
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NoUoe. 

11:625. 

Notice  to  unknoiwn  partiee. 
11:630. 

Sufficiency  of  statement  of  name 
of  owner  in  summonB  or  notice. 
12:550. 

Sufficiency     of     designation     of 
name  of  delinquent  In  notice  and 

judgment 

4:818;    5:919. 


Sufficiency  of  petition. 
11:625. 

Parties. 
11:625. 

Parties — ^Wlfe  of  land  owner, 
other  lien  holders. 
6:918. 

and 

Remainder-men     who     are     not 
made  parties  are  not  bound. 
12:560. 

Proceedings    to    sell    remainder- 
man's interest. 
11:629. 

Petition    to    enforce    tax    lien — 
Effect  of  insufficient  description. 
9:813;  11:627. 

Limitation  governing  the  action. 
5:919;  11:629. 

Joinder    of   claims    for   different 
kinds  of  taxes. 
6:918. 

Sufficiency  of  description  of  prop- 
erty. 

7:815;    9:812;    10:769;    11:625, 
634. 

Right  to  action  may  be  lost  by 
laches. 

8:842;  12:545. 

Foreclosure  of  tax  Hen  and  tax 
sale  certificate. 
7:814;  10:770. 

Action  against  husband  and  wife 
— ^Failure  to  levy  tax  on  interests 
seiMirately,  as  a  defense. 
12:549. 


Appointment  of  receiver  In  action 
to  foreclose  tax  lien. 
11:625. 

Action   against    owner   of   prop- 
erty   and    her    trustee — Effect    of 
death  of  trustee. 
11 : 629. 

Collection  of  taxes  on  land  pre- 
viously    condemned     for    railroad 
purposes. 
12:549. 

Burden   of  establishing  lien   for 
special  taxes. 

7:815. 


Execution  for  delinquent 
Seizure  of  property  In  the  hands  of 
a  receiver. 
5:919. 

Judicial  proceedings  to  collect 
taxes  and  foreclose  tax  liens— Gen- 
eral principles  and  statutes  con- 
strued. 

3;738;  4:818;  5:919;  6:918; 
7:815,  817;  8:842,  843;  9:812; 
10:769;  11:625,  629;  12:548, 
549. 

b.     Judgment. 

Recovery  of  personal  Judgment. 
3:738;  5:919;  6:918. 

Judgment  against  a  dead  person. 

7:815. 

Use  of  printed  form  of  tax  Judg- 
ment book. 
5:919. 

Filling  blank  in  tax  decree  as  to 
amount  chargeable  against  the 
land. 

7:816. 

Judgment  for  taxes  already  paid. 
4:818. 

Judgment  for  taxes  against  life 
tenant  and   remainderman — ^Rights 
of  remainderman  making  payment 
11:624. 

Judgment  and  appeals. 
11:625. 

Collateral  attack  upon  Judgment. 
5:919;    6:918;    9:812;    10:769; 
11:625. 
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VI.     SALE    OF    LAND    FOR    NON- 
PAYMENT  OF   TAXES. 

a.     in  generaL 

The  power  to  sell  is  statutory. 
3:730. 

Statutory     provisions     must     be 
strictly  complied  with. 
2:686;   8:826. 

Several  lots  assessed  together  as 
an  entirety  cannot  be  sold  separate- 
ly. 

3:730. 

Duty  of  officer  first  to  exhaust 
personal  property — Greneral  princi- 
ples and  statutes  construed. 

3:731,  740;  4:805;  5:907; 
6:905;  8:826;  9:798,  803; 
12:549. 

Right  of  one  desiring  to  bid  on 
property  to  compel  officer  to  offer 
it  for  sale. 
3:730. 

Time  within  which  sale  must  be 
made. 

4:807;  9:798. 

Effect  of  statute  requiring  officer 
to    offer    property    for   sale    on    a 
given  day  between  stated  hours. 
3:730. 

Sale     may     be     adjourned     for 
Thanksgiving  day  when  it  is  a  pub- 
lic holiday. 
2:681. 

Resale  upon  failure  of  purchaser 
to   pay   bid. 
4:807. 

Resale    of    property    bid    in    by 
county  or  state. 
11:627,  630. 

Sale  of  segregated   portion  of  a 
railroad. 
5:907. 

Sale  of  property  under  seizure  in 
the  hands  of  the  sheriff. 
9:798. 

Sale  of  property  in  the  hands  of 
a  receiver. 

8:826;   10:755. 


Sale  of  property  belonging  to  an 
unknown  owner. 
11:615. 

Effect  of  sale  upon  owner's  lia- 
bility for  taxes. 
5:923. 

Statute  authorizing  summary 
execution  for  taxes  against  wild 
land — Necessity  of  execution  show- 
ing all  necessary  Jurisdictional 
facts. 

9:811. 

The  right  to  sell  property  for 
taxes  is  not  "an  action  upon  a  lia- 
bility created  by  statute,"  within 
the  application  of  the  statute  of 
limitations. 
5:921. 

Recent    statutes    as    to    sale    of 
lands  and  collection  of  taxes. 
11:628;    12:547. 

Miscellaneous  statutes  construed. 
3:731;     4:807;     5:907;     8:826; 
9:798;    10:755. 

b.      PuMication   of   delinquent   list. 

Publication  should  be  in  English 
language. 
6:904. 

Publication  in  English  language, 
but  in  a  German  newspaper. 
7:800. 

Proof  of  publication  by  parol. 
7:800. 

Sufficiency  of  affidavit  of  publica- 
tion. 

7:800. 

Defects  in  tax  list  which  affect 
validity  of  sale. 
12:554,  565. 

Description  of  property. 
11:627;   12:554,  555. 

Order  of  names  in  advertisement. 
11:630. 

Effect  of  delay  of  commissioners 
in  designating  newspapers  in 
which  to  publish  list  of  delinquent 
taxes. 

4:801. 
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Miscellaneous  statutes  construed. 
5:903;     6:904;     7:800;     8:825; 
9:797;  11:627,  630. 

c.     Notice   of   sale. 

The  statutory  notice  la  essential 
to  the  validity  of  a  sale. 

2:681;      3:730;      4:806;     5:908; 
7:801;  9:797;  10:756;  11:630. 

Publication    should    be    made   in 
the  English  language. 
6:904;   7:801. 

Publication    in    Dutch    language, 
where  statute  requires  publication 
to  be  in  the  English  language. 
8:825. 

Publication    in    a    Sunday    news- 
paper. 
6:904. 

Necessity  and   sufficiency  of  de- 
scription   of    property. 

3:730;     5:908;     7:801;     8:825; 
9:797;    10:756;    12:550. 

Failure  to  find  all  issues  of  a  pa- 
per containing  the  notice  on  a  pub- 
lisher's files,  not  proof  that  it  was 
not  properly  given. 
4:806. 

Proof  of  publication. 
5:908;   6:904;   11:630. 

Notice   by   mail — Sufficiency   and 
effect  of  failure  to  give. 
5 :  908. 

Leaving  notice  of  delinquency  at 
domicile  of  owner  in  the  hands  of 
his  wife. 
11:630. 

Construction  of  statute  requiring 
posting    of    notice    of    sale — What 
constitutes  a  "public   place,"   or  a 
"conspicuous  place"  in  an  office. 
10:757;   11:630. 

Construction  of  statute  requiring 
notice  to  be  served  on  mortgagee. 
2:486. 

Effect    of    municipal    ordinance 
fixing  places  for  posting  notice. 
2:681. 


Sufficiency  of  particular  notices. 
3:730;    4:806;    9:797;     10:756; 
11:630. 

Miscellaneous  statutes  construed. 
3:730;     5:908;     6:904;     7:801; 
8:825;  9:797;  10:756;  11:630; 
12:550,  551. 

d.     Who   may   purchase. 

Purchase    by   municipality    mak- 
ing tne  sale. 

3:732;   8:827. 

Purchase    by    municipality — Stat- 
utes construed. 

5:909;    9:799;    11:632. 

Officer     making    sale    or     officer 
charged  with  collection  of  taxes. 
2:681;  3:730;   8:827. 

Purchase  by  deputy  or  clerk  of 
officer  making  sale. 
5:907;    7:802. 

Purchase     by     firm,     of     which 
officer  making  the  sale  is  a  member: 
5:909. 

One  under  legal  or  moral  obliga- 
tion to  pay  taxes. 

3:732,  740;   5:909;   7:802. 

Voluntary  grantee. 
9:799. 

Guarantor  of  note  and  mortgage. 
5:909;    9:799. 

Mortgagee". 

6:907;     8:827;    9:799;    10:758; 
11:631. 

Agent  of  mortgagee  charged  with 
duty  of  paying  taxes. 
7:802. 

Mortgagor. 

5:909;    6:907;   9:799;    10:758. 

Grantee    of   mortgagor    who    has 
covenanted  to  pay  the  taxes. 
6:907;  7:802. 

Grantee  in  a  security  deed. 
8:827. 

Daughter  of  trustee  of  the  real 
owner. 

3:732.      * 
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Agent  of  owner. 
2:680;     3:740;     7:802;     9:799; 
11:631. 

Guardian  of  owner. 
7:802. 

Pledger  of  note  secured  by  mort- 
gage on  the  land  sold. 
10:758. 

One  having  a  doubtful  or  Invalid 
record  title. 
3:730. 

Vendor  holding  a  vendor's  lien. 
12:552. 

Husband  may  purchase  property 
in  which  his  wife  has  an  interest. 
1:620. 

Wife  of  tenant  in  possession,  who 
has  agreed  to  pay  taxes. 
2:680. 

Husband — Right      to       purchase 
wife's  land  jointly  occupied. 
6:907. 

'  Surviving    wife    or    husband    In 
possession  of  homestead. 
9:799. 

Right  of  tenant  to  purchase  at 
'   tax  sale. 

5:909;     7:802;     8:828;     9:799; 
10:758. 

Rights   of    tenant   of   mortgaged 
premises  purchasing  at  tax  sale. 
11:393. 

Right  of  life  tenant  to  purchase 
and  assert  tax  title  against  rever- 
sioner. 
5:909. 

Son   living  with   his  mother   on 
her  land,  under  agreement  to  sup- 
port   her    in    consideration    of    its 
rents  and  profits. 
7:802.   , 

Purchaser  of  the  land  at  execu- 
tion sale  which  has  been  set  aside. 
9:799. 

Widow  having  right  of  dower  in 
her   husband's   land   of   which   she 
is  in  possession. 
9:799. 


Grantee   of   life   tenant,   who    is 
charged   with  the  duty   of  paying 
the  taxes. 
10:758. 

Owner   of-  surface   estate — Right 
to  purchase  the  whole  estate  at  a 
tax  sale. 
5:909. 

Former  owner  of  land  who  has 
permitted  his  tax  to  become  delin- 
quent. 
3:732. 

The  holder  of  a  prior  void  tax 
deed,  not  in  possession. 
1:619. 

Holder    of    legal    title    at    time 
taxes    accrued,    which    was    after- 
wards cancelled  on  account  of  the 
fraud  of  his  grantors. 
3:732. 

Purchase  by  two  persons  jointly 
— Effect  of  one  of  them  being  dis- 
qualified. 
3:732. 

Vtl.     REDEMPTION     FROM     TAX 

SALE. 

a.     In  general. 

Bill  In  equity  to  redeem. 
9:805;   11:637. 

Right  of  redemption  is  statutory. 
10:764. 

Power     of    legislature    to    take 
away  existing  right  to  redeem. 
9:805. 

Redemption  statutes  are  liberally 
construed. 

2:682;   3:735;   6:914. 

The  right  to  redeem  and  the  con- 
ditions for  its  exercise  are  deter- 
mined by  the  law  in  force  at  the 
time  of  the  sale. 

3:734;  7:809;  11:639. 

Statutory  rights  not  enlarged  by 
disabilities. 
8:835. 

When  the  year  of  redemption  be- 
gins to  run. 
2:682. 
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Computing  time  for  redemption — 
Excluding  day  of  sale. 
2:682. 

Redemption   by  owner  doee  not 
give  him  any  new  title. 
4:814. 

Action  to  redeem,  not  an  action 
for  the  recovery  of  lands. 
5:915. 

Redemption  by  land  owner  of 
wrong  land  through  hie  own  mis- 
take. 

6:914. 

Redemption   from   void   sale  not 
required. 
8:836. 

Rights  of  purchaser  as  to  rents 
and     compensation     for     improve- 
ments. 
8:886. 

Passing  of  statutory  right  to  re- 
deem to  one's  grantee,  executor  or 
administrator. 
8:836;   9:805. 

One    claiming    right    to    redeem 
under  a  parol  agrreement  must  act 
promptly. 
10:764. 

Tax  sale  of  mortgaged  real  estate 
— ^Effect  of  redemption  by  grantee 
of  mortgagor. 
10:764. 

Rights  of  owners  paying  subse- 
quent taxes. 
12:567. 

Loss  of  right  through  fraud  or 
laches. 
11 :  640. 

What  open  In  proceedings  for. 
11:637. 

Purchase  of  tax  title  by  owner. 
11:637. 

Loss  of  right  to  redeem. 
12:559. 

Effect  of  oflBcer's  error  In  compu- 
tation. 

11 : 637. 


Rights  of  creditors  of  owner. 
9:805. 

Power  of  court  of  equity  to  ex- 
tend time. 

9:805;   10:764;  11:640. 

Extension  of  time  on  account  of 
minority  of  persons  entitled  to  re- 
deem. 

10:765. 

Right  to  redemption  money. 
8:734. 

Acceptance  of  redemption  money 
by    purchaser — ^Waiver    of    insuffi- 
ciency of  the  pajrment. 
3 :  734. 

Vacation  of  order  of  redemption. 
4:814. 

Right  to  redeem  not  affected  by 
a  premature  Issuance  of  tax  deed. 
4:814. 

Purchase  of  certificate  of  tax  sale 
by  one  having  an  Interest  as  owner, 
as  a  redemption. 
3:734;  5:915. 

Sale  on  foreclosure  of  tax  lien — 
No  statute  in  Indiana  providing  lor 
redemption. 
5:915. 

Purchase  at  tax  sale  by  attorney 
of   mortgagee   to   whom    he   after- 
wards   quit    claims    the    premises 
amounts  to  redemption. 
8:836. 

Assertion  of  right  to  redeem  in 
action   against   claimant   to    deter- 
mine adverse  claims. 
10:764. 

Rights  of  one  redeeming  merely 
to  remove  a  cloud  from  the  title. 
11:637. 

Right  to   redeem  not  cut  off  by 
confirmation  of  tax  sale  by  court. 
11:637. 

Redemption  from  tax  sale  by  one 
in  order  to  protect  his  own  Inter- 
est in  the  land — ^Right  to  recover 
redemption  money  from  one  who 
owed  the  taxes. 
3:726. 
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Statute   giving   rlglit   to   redeem 
until  tax  deed  is  recorded — Effect  of 
record  of  deed  without  official  seal 
required  by  statute. 
4:814. 

Miscellaneous  statutes  construed. 

2:682;     3:735;     4:814;     5:915; 

6:914;    7:809;    8:836;    9:805; 

10:764;    11:Q37,   638;    12:556, 

557. 


b.      Who    may    redeem. 

Who  may  redeem — General  prin- 
ciples and  particular  cases. 
3:734,  735;  11:637;  12:557. 

One  seeking  to  redeem  must  show 
some   interest. 
2:682. 

One   having   equitable   title   may 
redeem. 
2 : 682. 

Persons  under  disabilities. 
2:682;    11:637,   640. 

Right  of  mortgagor  or  mortgagee 
to    redeem. 

4:814;     5:915;     7:810;     9:805; 
11:637;    12:557. 

A    minor    child    interested    in    a 
homestead  may  redeem. 
3:734. 

Right  of  owner  holding  under  un- 
recorded deed. 
4:814. 

Rights  of  remainder-man. 
12:657. 

Redemption   by   stranger   to   the 
title. 

3:734;    11:637. 

Purchaser  at  foreclosure  sale  ac- 
quires mortgagee's  right  to  redeem. 
9:805. 


c.  Notice  to  redeem. 

Construction  of  statutes  provid- 
ing for  the  giving  of  notice  of  the 
expiration  of  the  time  for  redemp- 


tion,  and   sufficiency  of  particular 

notices  determined. 

2:681,  682;  3:735;  4:815;  5:916; 
6:915;  7:811;  8:837;  9:806, 
807;  10:766;  11:630,  639; 
12:558.     . 

Assignment  by  owner  for  bene- 
flt  of  creditors — Necessity  of  giving 
notice  to  the  court  or  to  the  as^ 
signee  of  the  time  of  the  expira- 
tion of  the  period  of  redemption. 
9:807. 

Notice   need   not  be  served   per- 
sonally by  a  purchaser  or  his  as- 
signee. 
7:811. 

Notice  to  unknown  owner. 
4:815;  5:916. 

Sufficiency  of  description. 
4:815;    8:837;    10:766. 

Serving      notice      on       husband 
where  title  is  held  by  his  wife. 
4:815. 

Serving     notice     on     occupant — 
Character   of    occupancy    sufficient 
to  authorize. 
4:815. 

d.  Mode   of   redemption. 

Requirements  as  to  tender  of  re- 
demption money. 
3:734;   11:637. 

Making    redemption    by    sending 
money  by  mall. 
8:836. 

Payment    of    redemption    money 
by    check. 
11:637. 

Assignment   of   tax    certificate — 
Tender   of   redemption   to   original 
holder. 
4:&14. 

Statute    requiring    redemptioner 
to  pay  all  taxes  paid  by  a  purchas- 
er covers  taxes  of  all  kinds. 
7:809. 

Payment  required  in  case  of  two 
successive  sales  to  the  same  pur- 
chaser. 
12 :  557. 
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Payment  of  amount  demanded  by 
officer  effects  a  redemption,  though 
it   be   too   small. 
1:597. 

Payments  required  where  tax 
certificates  are  purchased  at  a  dis- 
count. 

12:557. 

Creation    of    new    county     from 
part  of  another  county — To  whom 
redemption  money  should  be  paid. 
12:559. 

VIII.     TAX    TITLES. 

a.  Title    and    rights    of    purchaser. 

1.    In  general. 

To  create  a  valid  tax  title  there 
must  be  a  substantial  compliance 
with  the  requirements  of  the  stat- 
ute. 

2:686;  3:733. 

Sale    constitutes    a    contract   be- 
tween the  purchaser  and  the  mu- 
nicipality,   governed    by    the    law 
then  in  force. 
3:733;    g:829. 

Application  of  the  rule  of  caveat 
emptor. 

3:732;  6:909;  7:803;  8:829; 
9:800;  10:763;  11:635; 
12:552. 

ESxtinguishment  of  previous  title. 
12:559. 

Purchaser    takes    only    the    title 
of  the  delinquent. 
5:910;    6:908. 

One    purchasing    his    own    prop- 
erty does  not  acquire  any  new  title. 
1:620. 

Purchaser  takes  'title   free  from 
easements    and    rights    previously 
granted  to  others. 
10:760;  12:552. 

When  title  is  subject  to  a  prior 
mortgage. 

4:809;  11:627,  635;  12:552. 

Title  as  against  prior  grants, 
liens,  assessments  and  incum- 
brances. 

10:759;  11:635. 


Title  of  purchaser  as  against  de- 
linquent taxes  for  previous  years. 
8:829;  10:759. 

Title  as  against  taxes  levied  by 
city  or  town. 

11:624;   12:560. 

Rights     as     against     subsequent 
sale   for   prior  taxes. 
12:552. 

Title   as  against  grantee  in   un- 
recorded deed. 
12:552. 

Tax  sale  cuts  ofT  the  interest  of 
contingent  remainder-men. 
9:800. 

When  title  passes  to  purchaser. 

8:829. 

« 

To  what  time  the  title  of  a  pur- 
chaser relates  back. 
6:908. 

Title  of  one   failing  to  pay  full 
price. 

11:641. 

Title  and  rights  of  purchaser  at 
void  tax  sale. 

11:635;    12:560. 

Sale  to  state  for  taxes — Title  and 
rights  of  state. 
12:553. 

Purchase  by  one  whose  duty  it 
was  to  pay  the  taxes. 
11:546. 

Merger  where  original  owner  ac- 
quires tax  title. 
11:636. 

Title  of  grantee  of  state  under 
sale  void  for  want  of  notice. 
11:635. 

Purchaser  under  one  of  several 
judgments  for  taxes. 
11:635. 

EJffect  of  foreclosure  of  mortgage 
upon  holder  of  tax  lien. 
11:635. 

Effect    of    second    tax    deed    to 
holder  under  prior  deed. 
12:552. 
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Purchaser    at   Bale    for   internal 
revenue  taxes. 
11:636. 

.    Purchaser  at  tax  sale  made  for 
taxes  assessed  against  life  tenant. 
7:803. 

Purchase   by  life   tenant,   whose 
duty  it  is  to  pay  the  taxes. 
11:636. 

Extinguishment  of  life  estate  by 
sale  for  taxes. 
11:636. 

Title    acquired    by    tax    sale    of 
land  belonging  to  heirs  of  deced- 
ent, assessed  in  the  name  of  his 
widow. 
4:809. 

Title    of    purchaser    where    fee 
simple  of  the  lands  has  been  pre- 
viously sold  on  execution. 
4:809. 

Purchaser   at   tax  sale   of  prop- 
erty exempt  from  taxes. 
8:829. 

Purchase  at  tax  sale  by  vendee 
in  possession  under  contract  of 
sale. 

8:829. 

Assessment  of  land  in  the  name 
of  one  who  has  no  title,  but  merely 
claims  title— Title  acquired  by  his 
buying  the  land  at  a  tax  sale. 
7:803. 

Title  and  rights  of  one  furnishing 
money  to  his   debtor  to  buy  in  a 
tax  title  and  who  holds  the  certifi- 
cate as  security  for  the  debt. 
7:803. 

Title   of   one   taking   assignment 
of  certificate  of  purchase  from  mu- 
nicipality bidding  in  property  at  its 
own  tax  sale. 
8:829;   9:800. 

Purchase  by  owner  of  the  prop- 
erty and  issue  of  certificate  to  an- 
other. 
9:800. 

Purchaser  of  tax  title  as  agaainst 
claim    of    officer   for    part    of   the 


purchase   price   on   which   he   has 
extended   credit  to  the  purchaser. 
9:800.     • 

Right  of  holder  of  tax  deed   to 
sue  for  removal  of  building. 
12:560. 

Right  of  purchaser  to  accretion. 
11:641. 

Right  to  timber  during  redemp- 
tion period. 

3:732;  10:759. 

Sale  by  municipality  of  property 
previously    adjudicated    to    it — Es- 
toppel to  set  up  its  title. 
11:632. 

Right  of  purchaser  to  contest  va- 
lidity of  prior  special  assessment. 
11:635. 

Rights  of  purchaser  as  to  pos- 
session. 

5:910;    6:908;    10:759;    12:550, 
552. 

Right  of  purchaser  to  writ  of  as- 
sistance. 

8:829. 

Particular  cases  and  statutes 
construed. 

4:809;  11:635. 

2.    Certificate  of  sale. 

Assignment  of  certificate  of  tax 
sale. 

5:924;   8:838;  9:808. 

Prima  facie  effect  of,  not  affect- 
ed by  its  loss  or  destruction. 
2:686. 

Action  to  foreclose  certificate  of 
tax  sale — Recovery  of  attorney 
fees. 

3:740. 

Errors  in  certificate  affecting  tax 
title. 

12:561. 

Certificate  of  tax  sale — Miscel- 
laneous statutes  construed. 

8:838;    9:808;    11:642;    12:561. 

3.     Title  ty  limitations. 

As  to  when  the  right  to  recover 
land   sold   for  taxes  is  barred   by 
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the   statute   of   limitations — Gener- 
al    principles     and    statutes    con- 
strued. I 
3:739;     4:820;     5:922;     6:919; 
7:818;   8:844;   9:814;   10:771; 
11:635,  643;   12:662. 

Protection  of  void  tax  title  by 
statute  of  limitations. 

4:820;  5:922;  6:919;  8:844; 
9:814;  10:771;  11:643; 
12:562. 

Failure    to    give    notice    as    re- 
quired   by    statute,    not   cured   by 
statute  of  limitations. 
5:922;    7:818. 

Curing  jurisdictional  defects  in 
tax  proceedings  by  statute  of  limi- 
tations. 

.   8:844. 

Tax    title    to    property    exempt 
from  taxation,  not  cured  by  statute 
of  limitations. 
9:814. 

When  statute  of  limitations  can 
not  be  relied,  on. 
12:562. 


4.    Action  to  confirm  or  enforce. 

Action  to  confirm  and  enforce  tax 
title— General  principles  and  stat- 
utes construed. 

3:738;     4:819;     5:920;     7:814; 
8:841;  9:810;  11:645;  12:564. 

Burden  of  proof. 

3:733;  4:809;  7:803;  10:759. 

Void  tax  title  can  not  be  bene- 
fited by  judicial  confirmation. 
8:738. 

EiVidence  admissible  to  show  pay- 
ment of  taxes  by  defendant. 
7:814. 

Tax   title   acquired   by  co-tenant 
— Demand    of    contribution    neces- 
sary   to   jgive    protection    through 
statute  of  limitations. 
5:922. 

Right  of  purchaser  to  writ  of  as- 
sistance. 
7:814. 


Application     by     purchaser     for 
writ  of  assistance — Right  of  land 
owner  to  have  sale  set  aside. 
4:819. 

Action  of  ejectment  by  one  claim- 
ing under  a  tax  title — Defense 
based  upon  payment  or  offer  to 
pay. 

7:814;   8:841. 

Action    for    possession    by    pur- 
chaser— Right  of  defendant   to  at- 
tack deed  for  irregularities  in  the 
proceedings. 
3:738. 

When  one  conveying  with  war- 
ranty before  statutory  proceedings 
by  purchaser  to  confirm  title  is 
not  estopped  in  a  subsequent  ac- 
tion on  his  warranty  from  showing 
that  the  tax  sale  was  void. 
3:124. 

b.  Tax  deeds. 

1.    In  general. 

Compelling  execution  of  deed  by 
mandamus. 

5:910;  6:916. 

Preventing     issuance     of     deed, 
where  tax  sale  is  made  in  viola- 
tion of  injunction. 
5:917. 

When  title  passes. 
7:812. 

Deed   executed   after  redemption 
of  lands   is   void. 
3:736;    10:767. 

Tax  deed  conveys  no  more  land 
than  the  taxpayer  had. 
11:641. 

Creation  of  new  county  from  part 
of  another  county — Who  must  exe- 
cute  deed. 
12:559. 

Tax  deed  issued  by  a  county  un- 
der sale  of  land  for  taxes  due  an- 
other county. 
2:686. 

Deed    which   shows   on   its   face 
that  it  includes  exempt  property. 
7:812. 
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Validity  of  deed  to  a  county,  the 
recitals  of  which  show  that  the 
county  purchased  the  land  as  a 
competitive  bidder  in  violation  of 
the  statute. 
10:768. 

Loss  of  right  to  attack  deed  for 
invalidity. 
12:560. 

2.    Form  and  requisites. 

Statutory  form  must  be  observed. 
1:620;    2:683. 

Substantial       compliance       with 
statutory  form  is  sufficient. 
3:736;   10:767. 

Necessity  and  sufficiency  of  re- 
citals showing  compliance  with 
statutory  requirements. 

3:736;      5:917;     6:916;     7:812; 
10:767;   11:633;   12:560. 

The  word  "demise"  in  the  statu* 
tory  form  of  deed  does  not  import 
a  covenant  for  quiet  enjoyment. 
9 :  808. 

Deed   should   be  executed   in  ac- 
cordance with  law  at  the  time  of 
the  sale. 
3:736. 

Including  several  tracts  in  one 
deed. 

3:736;     4:816;     6:916;  7:812; 

8:838;   9:808;   11:641;  12:560. 

Sufficiency  of  description. 
2:166;      3:736;     4:816;     5:917; 
11:633,  641;   12:560. 

Issue  of  second  deed,  where  first 
deed  contains  Insufficient  descrip- 
tion. 

8:838. 

Conveyance    excepting    a    given 
number  of  acres  not  located. 
6:916. 

Necessity  and  sufficiency  of  ac- 
knowledgment. 

3:736;   4:19.  816;   6:916;   7:812; 
9:808;    10:767;    11:20,    633. 

Recitals  as  to  assignment  of  cer- 
tificate of  purchase. 
4:816;  5:917;  7:812. 


!  Supplying  omissions  by  parol. 

!  3:736;    12:560. 

( 

I  Necessity  and  sufficiency  of  seal 

'  of  officer  execvting  the  deed. 

3:736;  4:816;  5:917;  7:812; 
11:641;  12:560. 

Want  of  seal  not  cured  by  lapse 
of  time. 
3:736. 

General  principles,  sufficiency  of 
!  particular    deeds    determined,    and 
!  miscellaneous  statutes  construed, 
i  2:683;     3:736;     4:816;     5:917; 

6:916;    7:812;    8:838;    9:808; 

10:767;    11:641;    12:559,    560. 

3.     Conclusiveness, 

Presumptions  arl^ng  from  tax 
deed. 

3:619. 

Conclusiveness  of  tax  deed  as 
evidence  of  title — General  princi- 
ples and  statutes  construed. 

1:619;  2:683;  3:737;  4:817; 
5:918;  6:917;  7:813;  8:839. 
840;  9:809;  10:768;  11:642; 
12:561. 

Power  of  legislature  to  make 
tax  deeds  prima  facie  or  conclusive 
evidence  of  their  validity  or  the 
truth   of   their   recitals. 

2:686;    3:737;    5:918;    8:840. 

Power   of  city   to   make   its   tax 
deed   prima  facie  evidence  of  the 
regularity  of  previous  proceedings. 
4:817. 

Constitutionality  of  statute  mak- 
ing a  court's  ratification  of  a  tax 
sale  conclusive  as  to  reg^ularity  of 
previous  proceedings. 
5:918. 


IX.     SETTING   ASIDE  TAX   SALE 
OR    DEED. 

a.  In   general. 

Who  may  sue  to  set  aside  sale. 
11:636. 

Land    owner    accepting    surplus 
can  not  attack  sale. 
2:686. 
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Power  of  legislature  to  prescribe 
causes  for  setting  aside  sale  and 
conditions  upon  which  it  may  be 
set  aside. 

4:813;    6:910. 

Possession  sufficient  to  maintain 
action. 

9:804;    11:636;    12:551. 

.Burden  of  proof. 

3:733;     4:809;     7:803;    10:759; 
"12:552,    561. 

Proceedings  to  set  aside  tax  sale 
— Effect   of  former   adjudication. 
11:636. 

Estoppel      against      non-resident 
owner  by  reason  of  improvements 
by  purchaser. 
6 : 913. 

Wrongful  sale  of  exempt  prop- 
erty— Municipality  not  estopped 
by  erroneous  acts  of  its  officers  in 
levying  the  tax  and  making  the 
sale. 

7:819. 

Cancellation  of  sale  by  state. 
12:551. 

Sale   to   pay   Confederate   taxes. 
12:551. 

Recovery   of   costs. 
12:551. 

Relief  in   equity. 
12:551. 

b.  Sutnciency    of    Irregularities    to 
set  aside  sale. 

Errors  in   Assessment.     See  Divis- 
ion, III. 
Sale  not  made  on  the  day  fixed 

by  statute. 

1:619;    2:681;    12:554. 

Validity    of    sale    where    county 
purchases  as  a  competitive  bidder. 
10:768. 

Failure    to   bring  forward    delin- 
quent taxes  from  year  to  year. 
1:619;   3:731. 

Sale  of  lands  for  taxes  already 
paid. 

2:681;   11:636. 


Previous  payment  of  taxes. 
4:811;    5:913. 

Previous   payment   of   taxes    un- 
der an   assessment  made  under  a 
different  description. 
4:811. 

Honest   but   erroneous   belief  of 
owner  that  taxes  had  been  paid. 
4:811;    11:633. 

Failure      to      exhaust     personal 
property. 

3:740;     4:805;     5:907;     6:905; 
9:803;    10:762. 

Illegality  of  part  of  the  taxes. 
3:730,  731;   8:832;   9:802. 

Including  illegal  costs  and  fees. 
3r730;    5:913;    6:911;    11:633. 

Want  of  title  in  the  delinquent. 
4:811. 

Illegal   assessment  in  the  name 
of  one  not  the  oWner. 
4:811. 

Failure  of  assessor  to  take  stat- 
utory oath  of  office. 
2:684. 

lusuificiency  of  description. 

5:913;     6:911;     7:806;     9:802; 
11:633. 

Sale  for  excessive  amount. 
5:914;    11:633,   634. 

Sale   for   a   small   amount   more 
than  is  lawfully  due. 

3:730;     4:811;     7:806;     11:633, 
634. 

Sale  by  clerk  of  officer. 

7:806. 
Performance   of   official   acts   by 
deputy. 

10:761. 

Want  of  authority  of  officer  mak- 
ing sale. 
11:627. 

Failure  to  include  all  delinquent 
taxes. 

7:806;  8:832;  11:633. 

Statement   at   a  tax   sale   which 
prevents  competition. 
8:832. 


I 


674 


TAXES  AND  TAX  TITLES,  IX.  c. 


Failure  to  give  delinquent  notice 
by  mall. 
9:803. 

Sale  on  wrong  day. 
10:761. 

Making   sale   on   the   Fourth   of 
July. 

11:627. 

Unauthorized     adjournment     of 

sale. 

10:761. 

Delay  of  purchaser  making  pay- 
ments. 
10:762. 

Purchase  by  county. 
10:772. 

Performance  of  acts  by  officers 
not  qualified. 
12:564. 

Expression  of   desire   by   officer 
making   sale   that   the   bid   should 
not  be  sufficient  to  create  a  surplus. 
2:686. 

Sale    of    undivided    portion    of 
tract. 

12:554. 

Sale  for  taxes  not  yet  levied. 
11:633. 

Inadequacy  of  price. 
11:634;    12:554. 

Delay  in  filing  affidavit  for  pub- 
lication of  service. 
11:634. 

Failure  of  tax  execution  to  item- 
ize the  amount  of  the  tax. 
6:912. 

Sale  under  tax  judgment  against 
a  dead  person. 
7:806. 

Error  in  statement  as  to  termi- 
nation of  the  fiscal  year. 
11:627. 

Sale  as  property  of  the  state. 
11:627. 

Failure  to  return  delinquent  list 
within  time  specified  by  law. 
11:634. 


Failure  to  except  a  railroad  right 
of  way  in  making  assessment  of 
land. 

11:634. 

Failure  of  owner  to  have  infor- 
mation of  the  sale. 
11:634. 

Sale  under  an  assessment  made 
in  the  name  of  prior  owner  afttr 
record  of  his  conveyance  to  an- 
other. 

9:803. 

Sale  for  taxes  assessed  against 
property  while  belonging  to  the 
state. 

11:633. 

Separate  sale  of  parcels  of  land 
jointly   assessed   at  one  valuation. 
9:802. 

As  to  when  a  sale  is  invalidated 
on  account  of  the  sale  being  made 
en  masse  instead  of  in  parcels. 
4:808;  5:907,913;  6:906;  8:833; 
9:798;   10:761;   11:633. 

A    tax    title    acquired    through 
fraud  is  void. 
1:619. 

As  to  what  Irregularities  will  au- 
thorize the  setting  aside  of  a  tax 
sale — General  principles  and  stat- 
utes construed. 

2:680,  681,  685;  3:730,  731,  733; 

4:811;  5:907,  913,  914;  6:911. 

912;    7:806,   807;    8:832,  833; 

9:802,      803;       10:761,      762; 

11:627,  633,  634;   12:548,  554. 

555. 

c.  Tender   and    payments   required. 

Tender  and  payments  required  of 
one  recovering  land  sold  for  taxes 
— General  principles  and  statutes 
construed. 

1:619;  3:733;  4:812;  5:912; 
6:910;  7:805;  8:831;  9:804; 
10:763;    11:636;    12:551. 

Constitutionality   of   statutes   re- 
quiring payment  and  tender  by  per- 
sons  seeking  to   recover   property 
sold  at  a  tax  sale. 
6:910;    7:805. 

Statutes  requiring  tender  by  one 
.assailing  tax  title,  has  no  applica- 


TAXES  AND  TAX  TITLES,   IX,  d— f. 


675 


tlon  where  the  tax  deed  is  so  de- 
ficient in   description  of  the   land 
as  to  render  it  void. 
6:912. 

Tender  of  illegal  taxes  paid  by 
purchaser  not  required. 
8:830. 

•  d.  Procedure. 

Setting  aside  tax  sale  in  equity 
— What   plaintiff  may   be   required 
to  do. 
2:684. 

Who   may  maintain  suit  to   set 
aside. 

3:733;    4:812;    5:914;    9:804. 

Action   by   owner   after   he   has 
executed   a  bond   for  a  deed   and 
delivered    possession. 
4:811. 

Possession  required  of  plaintiff. 
7:808;   9:804. 


Sufficiency  of  complaint. 
3:733. 


« 


Estoppel   of   defendant  to   deny 
plaintiff's  UUe. 
7:808. 

Rights  of  grantee  of  purchaser. 
7:808. 

Liability  of  defendant  for  costs. 
6:913;  7:808. 

Correction  of  illegal  assessment 
in  action  to  set  aside  tax  sale. 
8 :  834. 

Litigation  of  rights  of  subsequent 
purchasers  of  prdducts  of  the  land. 
8:834. 

Judgment  setting  aside  tax  sale 
of  two  lots  claimed  by  two  differ- 
ent    persons — Effect     of     reversal 
upon  appeal  by  one  of  them. 
8:834. 

Statute  making  tax  deed  prima 
facie  evidence  of  certain  facts — 
Effect  upon  proof  required  of  one 
seeking  to  quiet  his  title  against  a 
tax  sale. 
7:808. 


Iowa  statute  construed — Showing 
of  title  required  of  person  attack- 
ing sale. 

4:812;  6:913. 

Miscellaneous  statutes  construed. 
6:913;    7:808. 

e.  Statute  of  limitatlona  and  laches. 

Statute  of  limitations  and  laches 
as  affecting  tax  titles. 
11:627. 

Loss  of  right  to  attack  tax  sale 
by  laches. 

5:915;    12:551. 

Irregularities    concluded    by    the 
statute   of   limitations. 
2:681;  11:634. 

Interruption  of  running  of  stat- 
ute by  agreement  of  holder  of  tax 
tftle    to     quit  'claim     to    original 
owner. 
2:686. 

Retroactive  effect  of   statute   of 
limitations. 
3:733. 

Presumption   of   validity   arising 
from  acquiescence  in  tax  sale. 
4:812. 

Bona  fide  purchaser  from  holder 
of  tax  title — Right  to  claim  bene- 
fit of  statute  of  limitations. 
3:52. 

f.  Rights  and  remedies  of  pur- 
chaser. 

The  remedy  of  a  purchaser,  In 
case  of  failure  of  title,  is  confined 
to  that  given  by  the  statute. 

3:732;     6:909;     7:804;     8:830; 
9:801;    10:763. 

Power  of  city  to  provide  by  ordi- 
nance for  refundment  of  purchase 
price. 
5:911. 

Subrogation  to  the  lien  of  the 
state. 

6:909;     7:804;     8:830;     9:801; 
11:636. 

Recovery  of  taxes  paid. 
3:733;     6:909;     7:804;     8:830; 
9:801. 
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Purchaser  can  not  recover  Illegal 
taxes    which    he    has    paid. 
8:830. 

Right  of  holder  of  tax  deed  to 
enforce  lien  for  taxes  paid  by  him. 
5:910. 

Right  of  purchaser  to  reimburse- 
ment because  tax  deed  is  invalid 
for  want  of  officer's  seal. 
5:911. 

Reimbursement  from  owner  can 
not   be    claimed,    unless   he   seeks 
cancellation   of   the   title. 
8:830. 

Assignability  of  right  of  pur- 
chaser to  have  his  money  refund- 
ed. 

3:732. 

Right    of    holder    under    invalid 
tax  title   to  remove  buildings. 
4:810. 

Foreclosure  of  certificate  of  pur- 
chase at  tax  sale. 
4:809;  5:911. 

Action  by  purchaser  to  enforce 
tax  lien — Recovery  of  costs,  pen- 
alty and  interest  in  case  of  void 
sale. 

5:911. 

Invalid    sale    for    municipal    Im- 
provements— Purchaser      has      no 
right  of  action  against  the  city. 
2 :  680. 

One    purchasing   at   a   tajc   sale 
where  no  taxes  were  due,  may  re- 
cover purchase  money  with  inter- 
est and  costs. 


TELEGRAPH  AND  TELE- 
PHONE LINES. 


1:619. 


Statute    providing    for    cancella- 
tion  of   invalid   tax   title,   and   re- 
fundment to  the  purchaser  is  for 
his  benefit. 
2:686. 

Rights  of  purchaser  at  an  Invalid 
tax  sale — Miscellaneous  statutes 
construed. 

3:732;  4:810;  5:911;  6:909; 
7:804;  8:830;  9:801;  10:763; 
11 : 635. 


Additional  burden  on  Highway  or 
street.  See  Eminent  Domain,  IV, 
e,  3t 

Appropriation  of  property.  See 
Eminent  Domain. 


Power  of   city 
telephone  rates. 
11:63. 


to   fix   maximum 


Statutes  giving  telegraph  compa- 
nies rights  in  public  highways,  in- 
clude  telephone   companies. 
9:16. 

Licensee    loses    right    to    struc- 
tures by  failure  to  remove  within  a 
reasonable    time. 
3:445. 

Injury  to  telephone  line  by  con- 
duction from  an  electric  street  rail- 
ways— Liability    of    the    latter    for 
damages. 
4:236. 


TENANTS  IN   COMMON. 


I.      CbEATION    of   an    estate  in   COM- 
MON. 

a.  In  general. 

b.  Ck)nveyance    to    husband  and 

wife. 

II.  Mutual  bights,  duties  and  ja- 

ABILITIES  OF  COTENANTS. 

a.  In  general. 

b.  Disseisin  and  ouster. 

^    c.  Use  and  occupation:    Rents, 
d.  Purchase  of  outstanding  title 
or  claim. 

1.  In  general. 

2.  Purchase  at  tax  sale. 

3.  Contribution. 

III.  Conveyances,  leases  and  in- 

OUMBBANCBS. 

a.  In    general. 

b.  By  one  cotenant. 

c.  Mortgages. 


Adverse  possession  between.  See 
Adverse  Possession,  n,  b. 

Improvements.  See  Improvements, 
II,  f. 

Waste  by  co-tenant.  See  Waste, 
I,  c. 
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I.     CREATION     OF    AN     ESTATE 
IN   COMMON. 

a.     In  general. 

Tenancy  in  common  defined. 
4:572. 

Essentials  of  an  Estate  in  com- 
men. 

8:846. 

Creation  of  estate  in  common  in 
grass  on  wild  prairie  land. 
5:925. 

A   married   woman   msLy   become 
co-tenant  with  her  husband  by  con- 
veyance from  his  co-tenant  to  her. 
6:925;  7:822. 

A  widow  to  whom  dower  is  as- 
sign^ed     becomes     oo-t^ant     with 
owner  of  the  other  interest. 
12:55. 

Particular  cases  illustrating 
when  an  estate  in  common  is  cre- 
ated. 

1:622;  2:690;  3:744;  4:822; 
5:925;  6:923;  7:822;  9:816, 
885;    10:773;    11:646;    12:565. 

b.  Conveyance  to  husband  and 
wife. 

Could  husband  and  wife  hold  by 
moities  at  common  law. 
1:237. 

Husband  and  wife  may  be  made 
tehants  in   common  by  apt  words 
in  a  conveyance  to  them. 
2:302;    3:405;    5:388. 

In  California  conveyance  to  hus- 
band and  wife  is  presumed  to  cre- 
ate an  estate  in  common. 
3:410. 

Conveyance  to  man  and  woman 
living  together  as  husband  and 
wife  without  being  legally  mar- 
ried. 

12 :  565. 

Particular  devise  to  husband  and 
wife   held    to   create   an   estate   in 
common. 
9:816. 


II.     MUTUAL     RIGHTS,     DUTIES 
AND  LIABILITIES^F  CO- 
TENANTS. 

a.  In   general. 

Payment  of  tax  by  one  co-tenant 
— Rights   acquired. 

3:742;    5:926;    6:924. 

Discharge  of  mortgage  by  one 
co-tenant. 

4:824;   9:817. 

Rights  of  one  co-tenant,  paying 
more  than  his  share  of  an  incum- 
brancie  upon  the  common  prop- 
erty. 

7:824;  8:847. 

Bearing  the  burden  of  litigation. 
12:569. 

Employment  of  attorney   by   co- 
tenant  to  render  services  concern- 
ing   common    estate — Liability    of 
other  co-tenants. 
8:849. 

Right  of  co-tenant  to  have  com- 
pensation for  managing  the  prop- 
erty. 

11:651;  12:569. 

Bonus    received    by    part   of    co- 
tenants  for  consenting  to  a  sale — 
Rights     of     other     co-tenants     to 
share  therein. 
6:924. 

Right  of  co-tenant  to  use  or  sell 
coal  found  under  an  entire  tract. 
9:818. 

Agreement  between  two  parties 
to  buy  land  together — Rights  where 
one  fails  to  contribute  his  share. 
12:569. 

Fraud    between    persons  under^ 

taking    Joint    purchase     of  land — 
Rights  and  liabilities. 
11:646. 

Ix)ss  of   right   to  accounting  by 
abandonment 
11:646. 

When  action  brought  by  one  co- 
tenant  inures  to  the  benefit  of  the 
others. 
11:507. 
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Rights  of  tenants  In  common  of 
an    easement — Power   of   court   of 
equity. 
7:196. 

Action  by  several  co-tenants  for 
damages    to    the    land — BfFect    of 
death  of  one  of  them,  pending  the 
action. 
6:927. 

Joint  owners  of  a  lease — Right  of 
one  owner  taking  new  lease  in  his 
own  name  to  cure  a  defect  in  the 
original  lease. 
9:817. 

Injunction  against  injury  of  prop- 
erty by  co-tenant. 
7:827. 

Injunction    against    removal    of 
machinery  by  co-tenbnt 
7:827. 

Injunction  against  co-tenant  mak- 
ing alterations  in  a  building. 
6:926. 

Injunction    against    co-tenant    of 
mining  property  injuring  the  same 
by  operations  on  his  adjoining  land.- 
6:928. 

Sale  and  removal  of  timber  by 
co-tenant 

8:849;  9:819. 

Timber    on    lands — Liability    to 
destruction  by  fire  does  not  author- 
ize one  co-tenant  to  remoye. 
2 :  690. 

Action  by  one  co-tenant  for  cut- 
ting of  timber — Measure  of  dam- 
ages. 

10:778. 

Conveyance  obtained  by  one  co 
tenant  of  his  co-tenant's  interest 
for  less  than  the  sum  at  which 
he  has  contracted  to  sell  to  another 
— Right  of  grantor  to  share  in  the 
profit. 
5:926. 

Sale  and  conveyance  by  co-ten- 
ants— Effect  of  co-tenant  entrusted 
with  the  delivery  of  the  deed  tak- 
ing a  bond  and  mortgage  for  the 


purchase  money  in  his  own  name 
without  the  consent  of  the  other. 
6:927. 

b.     Disseisin  and  ouster. 

As  to  what  constitutes  a  dis- 
seisin or  ouster  between  co-tenants 
— General  prii^clples  and  particular 
cases. 

1:621;  2:690;  3:743;  4:825; 
7:825;  8:848;  9:818;  10:776; 
11:649;    12:9,  568. 

Denial  of  co-tenant's  title  In  a 
pleading  as  an  ouster. 

1:621;  8:743;  5:927;  6:925; 
7:825. 

Ouster  by  stranger — Separate  ac- 
tion by  co-tenants. 
8:848. 

0.  Use  and   occupation:    Rents. 

As  to  when  an  action  will  lie  be- 
tween co-tenants  for  rents  and 
profits — General  principles  and 
particular   cases. 

1:622;  2:353;  3:743;  4:825; 
6:925;  7:825;  8:848;  9:818; 
10:777. 

Under  the  statute  of  Ohio  a  ten- 
ant In  common  using  the  estate  is 
liable  to  his  co-tenants  for  their 
share  of  the  value  of  such  use,  al- 
though he  does  not  exclude  them. 
1:379. 

The  possession  of  one  tenant  in 
common   is   the   possession  of   all 
unless  there  be  an  ouster. 
3:743. 

Necessity  of  ouster  to  create  lia- 
bility for  rent. 

3:743;  4:825;  6:925;  7:825. 

Recovery  of  rents  in   an  action 
of  ejectment. 
4:825. 

Claim  against  a  deceased  co-ten- 
ant for  rents  is  a  claim  against  his 
estate. 
5:927. 

Liability  of  co-tenant  to  account 
for  rents  received  from  third  per- 
sons. 

6:925;  10:777. 


TENANTS  IN  COMMON,  II,  d,  1. 


679 


Reimbursement  out  of  rents  and 
profits  of  oo-tenant  who  has  fur- 
nished means  to  discharge  incum- 
brance. 
6:926. 

Lien  between  cotenants  for  rents. 
11:660. 

Claim   for  rents  between   co-ten- 
ants— Lien  for  as  against  bona  fide 
purchaser. 
3:741. 

Accounting     for     rents     against 
heirs  of  co-tenant. 
3:742. 

Action  by  co-tenants  against  a 
co-tenant  who  has  farmed  the  com- 
mon property — ^Right  of  defendant 
to  allowance  for  services,  expenses 
and  taxes. 

5:927;  9:818. 

Action  against  co-tenant  for 
rents — Right  of  defendant  to  credit 
for  payment  of  street  paving  taxes, 
making  improvements  or  support- 
ing the  other  co-tenants. 
7:825;  11:650. 

Lessee  from  one  co-tenant  of  his 
undivided  Interest  in  a  mine — ^Re- 
covery against  other  co-tenants  ex- 
cluding him  from  working  the 
mine. 

8:848. 

Claim  for  rent  between  co-tenants 
— Priority  of  equitable  Hen  there- 
for. 

10:777. 

d.      Purchase    of   outstanding    title 
or  claim. 

1.    In  general. 

Purchase  of  an  outstanding  title 
by  one  cotenant,  inures  to  the  bene- 
fit of  others. 

1:622;     2:688;     3:742;     4:824; 
5:926;  6:924;  7:824;  9:817. 

Purchase  of  outstanding  title  by 
one  co-tenant  inuring  to  the  benefit 
of  all — Exception  to ,  general  rule 
where  cotenants  acquire  title  from 
difTerent  sources. 

4:824;  7:824;  10:775. 


Exception  does  not  apply  where 
relation  of  trust  and  confidence  ex- 
ists between  the  cotenants. 
11:648. 

Purchase    of   life   estate    in    the 
common  property  by  one  cotenant. 
3:742;   4:824. 

Tenants  in  common  of  an  estate 
for  years — Effect  of  purchase  of  the 
fee  by  one  cotenant. 
3:742. 

Purchase  of  outstanding  mortgage 
or  Incumbrance  by  one  cotenant — 
Title  and  rights. 
3:742;   11:648. 

Purchase  by  one  of  several  heirs, 
entitled    to    inherit  as   tenants    in 
common,  at  a  sale  to  pay  their  de- 
cedent's debts. 
6:926. 

Tenant  in  common  of  a  mining 
claim — Purchase  of  senior  confiict- 
ing  claim. 
5:926. 

Purchase  of  outstanding  title  or 
Incumbrance  by  one  before  becom- 
ing a  cotenant. 
3:742;   7:824. 

Effect  of  agreement  by  one  coten- 
ant of  land,  about  to  be  sold  for  a 
debt,  to  buy  the  land  for  the  amount 
of  the  debt  and  hold  It  as  security. 
7:824. 

The  widow  of  a  cotenant  having 
a  dower  right  in  the  land  cannot 
acquire  an  adverse  title. 
8:847. 

Rights    of    cotenant   making   re- 
demption from  mortgage  for  bene- 
fit of  other  cotenants. 
10:775. 

Surviving  husband  In  possession 
of  wife's  real  .estate  as  tenant  in 
cx>mmon  with  his  children — Pur- 
chase at  foreclosure  under  mort- 
gage given  by  himself  and  wife. 
9:817. 

Cotenant   may    take    title    from 
mortgagee  for  his  own  benefit  by 
agreement  of  other  cotenants. 
9:817. 
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Sale  under  mortgage  given  to  se- 
cure   debt   of    cotenant — ^Right    of 
such  cotenant  to  purchase  through 
a  third  person. 
6:924. 

Sale  of  undivided  interest  by 
trustee  under  a  trust  deed  executed 
by  tenants  in  common — Purchase 
by  one  cotenant  ffom  the  trustee's 
grantee. 
4:824. 

Rights  of  mortgagee  of  undivided 
Interest  to  buy   In   and   hold   out 
standing  prior   lien   on   the   whole 
estate. 
3:742. 

Land  held  by  one  person  under  a 
secret  trust  for  himself  and  another 
— ^Eftect  of  purchase  by  the  latter 
at  a  foreclosure  sale. 
6:924. 

A  charge  for  taxes  or  an  amount 
paid  to  procure  an  outstanding 
title  cannot  be  enforced  against  the 
interest  of  a  co-tenant,  after  It  has 
passed  into  the  hands  of  a  pur- 
chaser without  notice 
2:371. 

2.    Purchase  at  tax  sale. 

Purchase  by  one  co-tenant  of  the 
common  estate  at  a  tax  sale  thereof 
— Title  and  rights. 

2:688:  3:742;  5:926;  6:924; 
7:824;  8:847;  9:817;  10:775; 
12:567. 

Separate  assessment  of  tax  on  in- 
terest of  co-tenant — ^Right  of  one 
co-tenant  to  purchase  at  a  tax  sale 
of  the  undivided  interest  of  another 
co-tenant. 
6:924. 

Purchase  at  tax  sale  by  husband 
or  trustee  of  co-tenant. 
2:688;   3:740. 

Purchase  by   co-tenant  of  a  tax 
title  from  a  third  person. 
12:567. 

3.    Contrihution, 

Purchase  of  outstanding  title  or 
interest  by  co-tenant — ^Right  of  co- 


tenant  to  share  in  the  benefit  there- 
of depends  upon  his*  making  contri- 
bution within  reasonable  time. 

2:689;     4:824;     5:926;     7:824; 
8:847;  10:775;  12:567. 

Purchase  of  outstanding  title  by 
one  cotenant — Other  cotenants  can- 
not be  compelled  to  contribute  and 
receive  the  benefit. 
7:824. 

Right  of  tenant  in  common  dis- 
charging lien  to  have  contribution. 
3:289. 

Part    owner   making   redemption 
from     foreclosure     sale — Right     to 
contribution. 
2:617. 

Rights    of    cotenant    purchasing 
outstanding  title  where  his  coten- 
ants fail  to  make  contribution. 
11:648. 

III.     CONVEYANCESt      LEASES 
AND    INCUMBRANCES. 

a.     in  general. 

Sufficiency   of   conveyance   of   es- 
tate held   in  common  by  husband 
and  wife. 
10:744. 

Power  of  guardian  of  cotenant. 
11:647. 

Lease  betw^een  co-tenants. 
9:816. 

Conveyance   between   cotenants — 
Effect  of  adverse  possession. 
12:566. 

b.     By    one    cotenant. 

Enforcement  of  contract  by  one 
cotenant  to  convey  whole  property. 
12:566. 

Unauthorized  contract  of  sale  by 
one  co-tenant^ — Enforcement  against 
his  interest  upon  repudiation  by  his 
co-tenant. 
8:846. 

Validity  and  effect  of  conveyance 
by  co-tenant  of  a  portion  of  the  es- 
tate in  severalty. 

2:687;     3:741;     4:823;     7:823; 
9:810;   11:647;    12:566. 
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Validity  and  effect  of  conveyance 
by    one    co-tenant    of    the    entire 
estate. 
7:823. 

Ratification  by  one  tenant  in  com- 
mon of  sale  made  by  his  co-tenant. 
10:774;  11:647. 


Construction    of 
tenant  in  common. 
2:687. 


conveyance    by 


Conveyance  by  one  tenant  in  com- 
mon, of  his  Interest  in  a  part  of 
the  common  estate,  does  not  author- 
ize partition  as  to  such  part. 
1:622. 

Lease  of  whole  estate  by  one  co- 
tenant. 

6:927;   11:647,  650. 

Adoption  of  lease  by  one  co-ten- 
ant by  acquiescence  of  the  other  co- 
tenant. 

7:823;  8:846. 

Right  of  one  co-tenant  to  impose 
an  easement  upon  or  grant  a  license 
affecting  the  common  estate. 
3:744;  7:823;  9:816;  11:647. 

Co-tenants    of    an    oyster    bed — 
Right  of  one  co-tenant  to  give  his 
lessee   an   exclusive    right   to   take 
oysters  therefrom. 
5:925. 

c.     Mortgages. 

Rights  of  cotenants  joining  in  a 
mortgage  to  secure  individual  debt 
of  one  of  them. 
4:820. 

Validity  and   effect  of  mortgage 
by  one  co-tenant  purporting  to  em- 
brace the  whole  estate. 
9:525. 

Rights  of  holder  of  mortgage  of 
entire  premises  by  one  co-tenant  to 
secure  money  used  in  making  im- 
provements. 
4:823. 

•  Validity   and   effect   of  mortgage 
by  tenant  in  common  of  a  certain 
number    of   acres   of   the    common 
estate. 
3:741. 


Validity  and   effect  of   mortgage 
by  one  co-tenant  of  his  undivided 
interest  pending  suit  for  partition. 
7:823. 

Mortgage  by  one  co-tenant  of  his 
undivided  interest — Effect  of  parti- 
tion sale  of  the  land. 
3:741. 

Mortgage  by  one  of  two  co-tenants 
upon  his  undivided  Interest  to  se- 
cure his  individual  debt  followed 
by  their  joint  mortgage  to  the  same 
mortgagee  to  secure  their  joint 
debt — Application  of  proceeds 
where  mortgagee  takes  conveyance 
of  individual  mortgagor's  interest 
which  he  afterwards  sells  to  an- 
other. 

5:925. 


TENDER. 
See  Real  Actions,  III. 


TENEMENT  HOUSE. 

See  Definitions. 


TIDE  LANDS. 

See  Public  lands,  VII. 


TIMBER. 


See  Trees. 
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TITLE,  I— II,  a. 


Abstracts  of  title.  See  Abstracts  of 
Title. 

After-acquired  title.  See  Estoppel, 
II,  d. 

Color  of  title.  See  Adverse  Pos- 
session, I,  b. 

To  maintain  ejectment.  See  Ejectr 
ment,  II. 

Freehold  involved  in  action,  when. 
See  Real  Actions,  I,  e. 

Possession  as  evidence  of  title.  See 
Possession,  II,  a. 


I.     IN   GENERAL. 

Abandonment  of  real  estate — 
What  constitutes  and  loss  of  title 
by. 

11:1;   12:1. 

One  seeking  to  make  his  title  re- 
late back,  must  show  an  equity  in 
his  favor. 
1:624. 

An  owner  of  land  may  purchase 
a  pretended  title  to  quiet   his  en- 
joyment    without     impairing     his 
prior  title. 
2:542. 

Equitable    title   not   affected    by 
conveyance   of   legal    title   without 
consideration. 
4:251. 

Rights  of  holder  of  equitable  title 
in  possession  at  the  time  the  legal 
title  is  acquired. 
4:251. 

What  constltutee  "paper  title." 
9:820. 

Replevin  for  wrongful   detention 
of  title  deeds. 
11:124. 

Loss   of  title   to   real   estate  by 
abandonment. 
11:1. 

Divesting  title  by  disclain^er. 
12:1. 

II.     GOOD   AND    MARKETABLE 
TITLE. 

a.     In  general. 

Good  title  defined. 
1:623;   2:711. 


Marketable  title,  defined. 
2:711;  3:767. 

What  constitutes  a  doubtful  title. 
3:767. 

Title  must  be  free  from  reason- 
able doubt  and  not  depend  upon 
disputed  facts  or  doubtful  questions 
of  law. 

1:430,  623. 

Mere  possibility  or  Buspicion  •f  a 
defect  not  suflicient. 
7:829. 

Title  subject  to  possible  attack 
because  acquired  in  violation  of  a 
trust  relation. 
6:929. 

Title  open  to  hcigatlon  is  not 
sufficient. 

4:860;  5:929;  7:829;  8:850. 

Title  dependent  upon  proof  of 
tacts. 

3:767;  6:930;  10:781. 

Title    acquired    by    adverse    pos- 
session for  the  prescriptive  period. 
2:711;     3:767;     6:92g;     7:828; 
8:850;  9:821;  10:783;  11:652; 
12:14,  601. 

Title  resting  on  a  judicial  sale. 

3:767;    5:929;   11:652. 
Tax  title. 

5:981. 

Trustee  under  deed  expressing  no 
particular  trusts  nor  powers  cannot 
make  a  good  title. 
1:623. 

Title   subject   to   condition    that 
certain  buildings  shall  not  be  erect- 
ed on  the  premises. 
3:767. 

Existence  of  mortgage  barred  by 
the  statute  of  limitations. 
6:930. 

Existence  of  public  highway 
which  has  been  abandoned  so  as  to 
estop  the  public  from  further  iise 
of  It. 

6:930. 

Entry  survey  and  location  upon 
lands   sufficient  to  give  a  railroad 
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an  Inchoate  right  to  appropriate  a 
right  of  way. 
7:829. 

Title    depending    upon    the    con- 
struction  of  a  will. 
1:623. 

Title  traced  through  a  will  must 
show  the  proper  probate  thereof. 
^:891. 

Title     depending     upon     a     will 
which   has    become    conclusive   by 
lapse  of  time. 
8:850. 

Lost     commissioner's     deed     in 
chain  of  title. 
12:601. 

Unrecorded  or  improperly  ac- 
knowledged instrument  in  chain  of 
UUe. 

1:431;  12:60L 

Naming     of     wrong     person     as 
grantee  in  a  chain  of  title  and  cor- 
rection of  the  error  without  mak- 
ing him  a  party. 
2:711. 

JLbsence  of  recital  as  to  whether 
or  not  grantor  is  a  married  per- 
son. 

11:652. 

Particular  cases  Illustrating  what 
constitutes    a   marketable    title. 
1:431.      623;      9:821;      10:780; 
11:652;   12:60L 

b.  Rights  of  vendor  and  vendee. 

Rights  of  vendee  as  to  title — Gen- 
eral principles  and  particular 
cases. 

1:487,  623;  2:711;  3:767;  4:860; 
5:929;  «:930;  7:829;  8:850; 
9:822;  10:779;  11:652. 

A    vendee's    objections    to    title 
must  be  reasonable. 
3:767;    4:860. 

Objections  to  title  resting  on  a 
decree   quieting  title. 
11:680. 

Inchoate  right  of  dower  as  a  de- 
fect justifying  refusal  of  title. 
11:652. 


Presumption  that  vendor  intends 
to  convey  good  title. 
8:850. 

Time  allowed  vendor  to  perfect 
his  title. 

1:351;  2:711;  7:859;  11:652. 

Right  of  vendee  in  a  contract  for 
sale  of  land  by  executors. 
8:850. 

Purchaser   not   bound   to   accept 
deed   not  entitled   to   be   recorded 
because  defectively  witnessed. 
5:930. 

Vendee  not  bound  to  take  a  de- 
fective title  on  account  of  his  ven- 
dor offering  to  give  an  indemnify- 
ing bond. 
10:815. 

Recovery  of  deposit  made  ty  ven- 
dee pending  examination   of  titl^, 
where  title  proves  invalid. 
5:956. 

Agreement    by    vendor   to    make 
his   title   "perfect  or   satisfactory" 
within  a  specified  time. 
12:570. 

Rescission    of    contract    for    ex- 
change of  lands  on  account  of  in- 
ability of  one  party   to   convey  a 
"good  record  title.*' 
10:783. 

Rights  of  vendee  under  contract 
by  vendor  to  convey  "by  good  and 
sufficient  deed." 
5:929;    6:930. 

III.     PROQF  OF  TITLE. 

Lost  deeds.     See  Deeds,  7. 

Prima  facie  proof  of  title. 
5:932;    12:570. 

Possession  under  claim  of  own- 
ership is  evidence  of  title. 

1:586;      2:507,      542;       3:579; 
6:686;  8:621. 

Proof  of  title  by  parol  evidence. 
3:618. 

Competency   of  witness   that  he 
is  the  owner  of  land. 
10:784. 
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Proof  of  title  under  an  adminis- 
trator's sale. 
10 :  260. 

Proof  of  title   through  execution 
sale. 

9:276. 

Proof  of  title  through  a  wijl. 
12:570. 

Decree   in  partition  as  evidence 
of  title. 
3:618. 

Proof  of  title  wher^  parties  claim 
through  a  common  source. 
2:542;   3:618;    12:569,  570. 

Establishing    identity'  of    party 
named    in    a    deed    by    recitals   in 
the  acknowledgment. 
3:618. 

Recitals  of  heirship  by  grantors 
in    a    deed — Necessity    of    proving 
death  of  ancestor. 
2:544. 

Statement  that  persons  Joining  in 
a  deed  are  heirs  of  a  decedent. 
3:618. 

Proof    of    title    by    adverse    pos- 
session   under    general    allegation 
of  ownership. 
10:605. 

Proof   of   title    under   a   probate 
sale — Necessity    of    showing    Juris- 
diction of  court. 
5:312. 

Establishing  title  through  record- 
ed affidavit  remedying  defect. 
12:570. 

Tracing    title — "Ackerland'"    and 
"Ackenland"  as  idem  sonans. 
12:68. 

Proof   of   title   by   city   claiming 
land  as  part  of  a  street. 
11:653. 

Burden  of  proof  as  to  title  where 
city   seeks   to   appropriate   land   in 
possession  of  another  for  a  street. 
6:931. 


IV.     SLANDER   OF  TITLE. 

What  constitutes  slander  of  title. 
5:933;    6:932;     7:830;     10:785; 
11:653. 

False  statements  by  examiner  of 
title. 

7:830. 

An  action  will  He  for  slander  or 
defamation  of  title. 
1:624. 

Injunction  not  the  proper  relief 
for. 

4:691. 

Possession  sufficient  to  maintain 
action. 

12:570. 

V.     TITLE  INSURANCE. 

Insurance  of  title  to  land — (Con- 
struction of  policy. 
6:419-422. 

Insurance  of  title  to  land — When 
action  upon  policy  may  be  main- 
tained. 

6:421,      4:22;      7:392;      8:384; 
10:341. 

"Title  insurance  •  and  "complete 
searches"  of  title  distinguished. 
9:656. 

Construction  of  policies  of  title 
insurance. 

11:291;  12:267. 

VI.     REGISTRATION     OF    TITLE 
UNDER    TORRENS    SYSTEM. 

Constitutionality  of  the  Torrens 
system  of  land  transfer. 
5:175;    7:146. 

Who  may  maintain  proceedings. 
12:572. 

Registration  ajs  to  portion  of  land 
claimed. 
12:572. 

Admissibility  of  abstracts  of  title. 
12:572. 

Title  based  on  adverse  posses- 
sion. 

12:572. 
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State  as  party. 
11:536;  12:572. 

Rights  of  city  In  which  land  lies 
to  be  heard. 
12:572. 

Jurisdiction  of  court  to  determine 
boundary. 
12:572. 

Decree  based  upon  forged  instru- 
ment. 

12:572. 

Statutory   provisions    stated   and 
construed. 
12:572. 

Rights  of  member  of  partnership 
who  has  not  been  served  with  sum- 
mons. 

11:536. 

Rights  of  defaulted  defendant. 
11:536. 

Provisions  of  Illinois  law  hela  to 
be  mandatory. 
11:536. 

Failure  to  serve  notice  on  party 
suggested  as  a  defendant. 
11:536. 

Procedure. 
11:586. 

Proof  required  of  applicant. 
11:536. 

PlaintifF    must     recover     on   the 
strength  of  his  own  title. 
11:536. 


•  TREES. 


TORRENS      SYSTEM      OF 
LAND  TRANSFERS. 

See  Title,  VI. 


I.  In  general. 

II.  Contracts     and     conveyances 

CONCEBNING. 

III.  Action  fob  injury  or  destruc- 

tion. 

IV.  Shade  trees. 

a.  Title   and    rights   of   abutting 

owner. 

b.  Municipal  control. 

c.  Injury  to  or  by  shade  trees. 


TOWN  SITE  LANDS. 


See  Public  Lands,  VI. 


I.     IN   GENERAL. 

"Timber"  defined. 
4:173;   9:826. 

Legislative  right  to  regulate  cut- 
ting of  trees  without  compensation. 
12:575. 

Trees  growing  on  a  boundary 
line — Title  and  rights  of  adjoining 
owners. 

1:478;   3:745-747;   4:828;   5:935; 
7:831. 

II.  CONTRACTS  AND  CONVEY- 
ANCES CONCERNING. 

Growing  trees  are  treated  as  a 
part  of  the  real  estate. 

3:199;     4:827;     6:933;     7:831; 
9:824,   825;    10:786;    11:654. 

As  to  when  standing  trees  will 
be  treated  as  .personal  property. 
8:851. 

Lease  of  standing  timber. 
5:934. 

Title  of  purchaser  of  timber. 
10:788. 

Reservation  of  timber. 
10:787;    11:656. 

Parol  reservation  of  trees. 
5:934. 

No  implied   warranty   in   a  sale 
of  standing  timber. 
10:786;   11:654. 

Covenant  of  warranty  in  convey- 
ance of  standing  timber. 
5:934. 
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Sale    of    standing   timber — ^Time 
allowed  vendee  te  remoye. 
4:829;  10:786. 

Time  given  for  removal — Title  to 
timber  not  removed  within  the 
time. 

5:934;   11:654;  12:573. 

Limit  of  time  for  removal — Pur- 
chaser's rights. 
11:677. 

Removal   of   gn^owlng  timber  by 
purchaser      thereof — Estoppel      to 
deny  his  vendor's  title. 
7:831. 

Parol  sale,  of  standing  timber 
confers  license  to  cut  and  remove 
it. 

7:831;  8:851. 

Parol  sale  of  stanamg  timber 
with  a  view  to  immediate  sever- 
ance. 

8:851. 

Parol  sale  of  growing  trees — ^Va- 
lidity, and  rights  acquired  by. 

1:283;    2:662;    6:d33;     7:831; 
9:823,  824;   11:664. 

Sale  of  timber  by  life  tenant — 
Purchaser's   remedy  for  breach  of 
warranty. 
12:573. 

Unrecorded  contract  for  sale    of 
standing  timber — ^Rights  of  subse- 
quent purchaser  of  the  land. 
11:654. 

Revocation  of  license  to  cut  and 
remove  trees — Title  to  timber 
which  has  been  severed  but  not  re- 
moved. 

9:823,  824;  10:786. 

Measure  of  damages   for  breach 
of  contract  to  sell  timber. 
12:602. 

Measure  of  damages,  where  sub- 
sequent purchaser  with  notice  in- 
terferes with  rights  of  lessee  oc- 
cupying land  for  the  purpose  of 
cutting  and  removing  timber. 
3 :  766. 


Ck>nstruction    of    conveyance    of 
"all    the   pine    and   spruce   timber 
standing." 
9:826 

Construction  of  particular  con- 
tracts and  conveyances. 

4:829;  5:934;  6:933;  9:825; 
10:786;  11:654-656;  12:573, 
574. 

111.     ACTION    FOR    INJURY   OR 
DESTRUCTION. 

Rights  and  remedies  of  owner 
for  injury  or  removal  of  trees — 
(General  principles  and  statutes 
construed. 

6:934;  9:827;  10:789;  11:657; 
12:576. 

Occupancy  as  a  defense  to  an  ac- 
tion for  wrongful  cutting  and  re- 
moval of  timber. 
9:828. 

Right  of  assignee  of  vendor's 
bond  for  title  to  recover  statutory 
penalty  for  cutting  and  removing 
trees. 

5:935. 

Complaint — Omission    of    prayer 
for  relief. 
12:576. 

Sufficiency  of  evidence. 
12:576. 

Injury  by  agent. 
12:576. 

Measure  of  damages  for  injury  or 
removal  of  trees — General  prin- 
ciples and  statutes  construed. 

5:935;  6:834;  9:837;  10:789; 
11:657. 

IV.     SHADE    TREES. 

a.    Title   and   rights  of  abutting 

owner. 

Abutting  owner  presumed  to  own 
shade  trees  growing  on  his  side  of 
the  street. 
1:1,  2. 

Property     interest     of     abutting 
owner  in  shade  trees  standing  on 
property  line. 
3:17. 
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Right  of  abutting  owner  to  plant 
shade  trees  In  street 
12:229. 

ESffeet  of  public  acquiescence  in 
abutting  owner's  occupancy  of  an 
unused  portion  of  a  highway  with 
shade  trees. 
3:17. 

Shade  trees  are  not  a  nolsance 
per  se. 

1:3;  11:657. 

Right  of  abutting  owner  to  plant 
shade  trees. 
1:3. 


b.     Municipal  control. 

Municipality  may  regulate  plant- 
ing. 
1:8. 

Right  of  municipality  to  remove 
shade  trees. 

1:3;     2:9;     3:17;     4:92;     5:8; 
6:53;  9:8;   10:9;   11:10. 

Municipality       may       authorize 
trimming  of  shade  trees  interfering 
with  its  erection  and  operation  of 
electric  light  plant. 
11:10. 

Trimming  of  hedge  planted  on  a 
highway   by   municipal  authorities 
— Right  of  abutting  owner  to  sue 
for  damages. 
12:229. 

Kansas  statute  construed — Power 
of   city   to   make    assessment    for 
planting  shade*  trees. 
6:53. 

Massachusetts  statute  construed. 
12:229. 

c.     Injury  to  or  by  shade  trees. 

Remedies  of  abutting  owner  for 
injuries  to  shade  trees. 
1:3. 

Cutting  of  shade  trees  by  tele- 
phone    or     telegraph     company — 
Rights  and  liabilities. 
5:8;  8:5;  9:8. 


Right  of  street  railway  company 
authorized  to  occupy  a  street  to  re- 
move shade  trees. 
9:8. 

Right   of  abutting  owner   to   in- 
junction    to     restrain     change     of 
grade  calculated  to  destroy  trees. 
11:10. 

Injury  to  shade  trees  by  leakage 
from   gas  pipe — Right  of  abutting 
owner  to  recover  damages. 
5:935;  11:10. 

Injury  to,  by  electric  light  com- 
pany. 

12:229. 

Action  for  injury  to  shade  trees 
— Necessary     allegations     of     com- 
plaint. 
10:9. 

Measure  of  damages  for  destruc- 
tion or  injury  to  shade  trees. 

2:693;      5:935,      941;      10:799; 
12:576. 

An  abutting  owner  maintaining 
shade  trees  upon  his  side  of  the 
street  is  liable  for  negligently  per- 
mitting them  to  decay  and  fall 
upon  and  injure  a  passer-by. 
1:1-3. 

Massachusetts    statute    construed 
— Liability  of  town  for  injuries  by 
shade  trees. 
7:15. 
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I.  What  constitutes  and  u abili- 

ty   THEAEFOB. 

a.  In  general. 

b.  Particular  acts. 

c.  Wrongs    done   by    contractors, 

employees  or  tenants. 

d.  Trespassing  animals.  * 

e.  Criminal  trespass. 

II.  Action  fob  tbespass. 

a.  In  general. 

b.  Who  may  maintain. 

c.  Possession  or  title  necessary. 

d.  Parties. 

e.  Complaint  or  indictment. 
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f.  Defenses,      counterclaim     and 

set-off. 

g.  Evidence  and  proof, 
h.  Measure  of  damages. 

1.  In  general. 

2.  Particular  wrongs. 

3.  Costs  and  attorney's  fees. 


Injunction  against.  See  Injunc- 
tion, etc.,  I.  b. 

Starting  firee.    See  Fires. 

Quieting  title.  See  Quieting  Title, 
III. 


I.     WHAT    CONSTITUTES   AND 
LIABILITY   THEREFOR. 

a.     In  general. 

Definition  of  trespass. 
5:936;   9:829. 

One   having   license   to   enter   is 
not  a  trespasser. 
1:283;   11:658 

Vendor  delivering  personal  prop- 
erty sold  upon  the  land  of  another 
— Liability   of   his   vendee   for   the 
trespass. 
8:852. 

Liability    of   municipal     corpora- 
tion. 
5:89. 

Liability  of  trespasser  for  hurt- 
ing stock  on  enclosed  lands  of  an- 
other. 

8:852;    9:839;    10:795. 

Liability  of  trespasser  starting  a 
fire. 

9:738. 

When  assertion  of  the  legal  right 
to  take  possession  of  real  estate  is 
a  trespass. 
7:833. 

Performing  acts  on  land  of  ad- 
joining owner,  without  actual  entry 
thereon. 

5:936;   10:793;   12:577. 

Lawful  acts  performed  upon  land 
by  a  third  person  under  the  author- 
ity of  the  owner — Consequential  In- 


Juriee    remotely     resulting,     not   a 
trespass. 
3:753. 

Liability  of  firm  for  trespass  by 
one  of  its  members. 
9:831. 

.Joint  liability  of  several  persons 
acting  separately. 
9:831. 

Liability  of  one  who  procures,  in- 
stigates or  assists  in  the  Commis- 
sion of  a  trespass. 
1:627;    9:829. 

Right  of  land  owner  to  remove 
trespasser. 

2:263   note. 

• 

The  right  to  defend  a  lawful  pos- 
session, embraces  the  right  to  de- 
stroy the  means  to  interfere  there- 
with. 

2:691. 

Structures  erected  by  trespasser 
upon  the  land  of  another — Recov- 
ery of  damages  for  injury  thereto 
by  the  owner  of  the  land  removing 
the  same. 
8:858. 

b.     Particular  acts. 

Acts  of  public  officers. 
11:658;    12:577. 

Entry  by  one  having  a  right  of 
eminent  domain. 
8:852;   12:577. 

Entry  by  one  having  a  state  li- 
cense to  hunt. 
10:793. 

Entry  for  the  purpose  of  execut- 
ing judicial  process. 
7:833,  836;  10:794. 

Entry  of  officer  to  obtain  body  of 
a  dog,  which  he  had  killed  by  au- 
thority of  law. 
3:748. 

Entry  to  post  a  statutory  notice. 
,     3:748. 

Entry  by  one  for  the  purpose  of 
reclaiming  his  property. 
3:748;  4:830;  10:794. 
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Cutting  timber  upon  land  of  ad- 
joining owner  to  avert  peril. 
4:831. 

Forcible  expulsion  of  tenant  by 
landlord. 

4:830;  9:829. 
Ejection   of   vendor's   tenant   by 
vendee. 
3:748. 

Acts  committed  by  tenant  while 
lawfully  in  possession. 
4:830. 

Casting  objects  upon  the  highway 
by  one  blasting  upon  his  own  land. 
8 :  852. 

Fishing  upon  public  waters. 
7:833. 

Entry   upon   land   authorized   by 
contract. 
7:833. 

Unlawful  entry  by  railroad  com- 
pany. 

1:602. 

Painting      advertisement      upon 
wall  of  a  building. 
1:627. 

Removal  of  etructures  wrongfully 
placed  upon  one's  land. 
1:627. 

Gaining  poeseaslon    by    voidable 
execution. 
2 :  691. 

Underground  pipe  line. 
7:833. 

Underground  pipe  line  in  a  wag- 
on road  over  a  railroad  right  of 
way. 

7.:  833. 

Use  of   cemetery  lot   for   burial 
purposes  without  right. 
9:829. 

Liability  of  owner  filling  lot  for 
the  slipping  of  the  dirt  down  upon 
an  adjoining  lot. 
9:16. 

Unauthorized    act    of    officer    of 
corporation   in  removing  buildings 
from  its  land. 
9 : 829. 


Entry  by  owner  without  consent 
of  another  who  has  no  legal  right 
to  prevent  the  entry. 
7:833. 

The  taking  of  possession  by  one 
having  a  legal  title  without  com- 
mitting a  breach  of  the  peace  is 
not  a  trespass. 
6:935. 

Injury  arising  from  a  breach  of 
duty   while  in   the    exercise    of  a 
lawful  right  is  not  a  trespass. 
3:752. 

Entry  under  deed  from  life  ten- 
ant— Continuance      of      possession 
after  his  death. 
11:658. 

Maintenance  of  water  works  by 
a  city  through  a  system  of  driven 
wells  and  pumping  station,  which 
results  in  drying  up  the  water  sup- 
ply of  adjoining  lands. 
10:793. 

As  to  what  constitutes  trespass 
between   adjoining  mining   claims. 
12:317. 

Wrongful    construction    of    rail- 
road on  public  street  is  a  continu- 
ing trespass. 
2:691. 

Failure  of  one  having  a  right  of 
entry  to  put  up  bars,  which  was  a 
condition  of  his  right  of  entry. 
9:829. 

Particular  cases  illustrating  what 
constitutes  a  trespass. 

3:748;    9:829;    10:793;    11:658; 
12:577. 

c.     Wrongs  done  by  contractorsi 
employes  or  tenants. 

Wrongs  done  by  contractors,  ten- 
ants or  servants. 

2:691;    3:753;     4:830;     9:839; 
11:658. 

« 

Liability  of  town  for  acts  of  its 
surveyor. 
10:793. 

Liability  of  city  for  acta  of  tree- 
pass  by  its  employees  engaged  in 
hauling  garbage  from  its  streets. 
9:830. 
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Liability   of  employment  agency 
for  trespasses  committed  by  labor- 
ers furnished  by  it  for  the  construc- 
tion of  a  railroad. 
9 :  830. 

Liability  of  principal  for  trespass 
of  agent  and  persons    co-operating 
with  him.. 
8:858. 

Liability  of  railroad  company  for 
acts  of  sub-contractors  while  con- 
structing the  road. 
2:691. 

Miscellaneous  statutes  construed. 
8:853. 


d.    Trespassing  animals. 

Trespassing       animals — Common 
law  rule  and  statutes  construed. 
3:753;       7:832;       8:862,      858; 
10:795;   11:659;   12:579. 

Constitutionality  of    statute    au- 
thorizing  sale   of   trespassing   ani- 
mals to  pay  damages. 
10:795. 

Estoppel  to  claim  damages  on  ac- 
count of  trespassing  animals. 
11:659. 

Trespass   by  animals   herded   on 
government  range. 
12:579. 

Wandering  of  stock  from  land  In 
order  to  get  water. 
11:659. 

Trespass   by   stock  being  driven 
on  a  highway. 
12:579. 

Driving  more  cattle  upon    one's 
land  than  it  can  support,  which  re- 
sults in  their  wandering  upon  the 
land  of  another. 
11:659. 

Liability  for  injury  to  crops  by 
trespassing  animals. 
11:659;   12:579. 

Measure  of  damages. 
12:579. 


e.  Criminal   trespass. 

Who  may  be  guilty  of  a  criminal 
trespass. 
7:834. 


Entry   upon   land    after 
been  forbidden  to  enter. 
2:695;   6:936. 


having 


Statute  making  it  a  misdemeanor 
for  one  to  comply  with  demand  of 
owner  of  land  to  depart  therefrom 
— ^Rights  of  abutting  owner  as  to 
street  to  which  he  holds  the  fee. 
7:834. 

The  unexercised  right  of  eminent 
domain  is  no  justification  for  crim- 
inal trespass. 
5:230. 

Construction   of  statute    making 
trespasses      "willfully"     committed 
criminally  punishable. 
8:853. 

Action  for  between  husband  and 
wife. 

11:660. 

Practice  in  criminal  prosecutions 
for  trespass. 
7:836,  837. 

Indictment — Sufficiency  of  allegar 
tion  of  ownership. 
2:695. 

Indictment — Charging  removal  of 
timber  from  two  separate  tracts  of 
land  constituting  a  single  transac- 
tion does  not  charge  two  separate 
offenses. 
2:695. 

Statutes  construed. 
7:834. 


II.     ACTION   FOR  TRESPASS. 

a.     In  general. 

Action  brought  where  the  land 
lies. 

2:694. 

Subterranean     trespass  —  When 
right  of  action  accrues. 
4:784. 
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Benefit  of  the  acts  to  the  plain- 
tiff is  not  a  justification. 
&:856. 

Directing  yerdict  for  plaintiff. 
10:797. 

Verdict  and  Judgment. 
7:836;  11:662. 

Power   of  Jury   to  establlBh  dis- 
puted boundary. 
4:682. 

Survival  of  action. 
12:58L 

Amendment    of    pleading    after 
verdict. 
12:581. 

Staying   action    to   give   the   de- 
fendant  time   to   condemn   land. 
11:662;    12:582. 

Right  of  owner  to  waive  the  tort 
and  sue  trespasser  for  use  and  oc- 
cupation. 
7:836. 

Action  for  injury  to  part  of  plain- 
tiff's land  as  a  bar  to  subsequent 
action  for  injury  to  the  remainder. 
10:797. 

Particular  cases  illustrating  when 
action  for  treepass  Is  a  proper  rem- 
edy. 

4:830. 

California     statute — Intervention 
of  parties. 
2:694. 

Appeal — ^When  title  will  be  con- 
sidered as  an  issue. 
9:834. 

Successive    actions    maintainable 
where  an  abatable  cause  of  Injury 
is  continued. 
1:432-434. 

Continuous      trespass  —  Action 
barred  only  by  the  running  of  the 
statute  against  the  successive  tres- 
passes. 
2:693. 

Action  by  railroad  company 
against  a  hackman  for  remaining 
upon   its   right   of   way   to    solicit 


passengers — Validity  of  agreement 
between  plaintiff  and  third  person 
giving  the  latter  exclusive  privi- 
leges can  not  be  brought  in  Issue  by 
defendant. 
9:836. 

b.     Who   may   maintain. 

Actual   occupant. 
2:691. 

Assignment  of  right  to  bring  ac- 
tion! 

1:627;  8:854. 

Right  of  action  does  not  pass  to 
grantee. 
2:691. 

A  widow  before  her    dower  has 
been  assigned. 
12:56. 

Homestead  entryman. 
6:935;  8:854;  10:796. 

Husband  or  wife. 
4:832;   10:796. 

Landlord. 
9:832. 

Licensee. 
8:854. 

Mortgagee. 
9:832. 

One  holding  title  by  adverse  pos* 
session. 
1:627. 

One   merely   owning   the   timber 
upon  land. 
4:830. 

One  wrongfully  in  possession. 
3:749. 

Remainder-man. 
5:939. 

Tenant  In  common. 

1:626. 
When  an  executor  may  maintain 
the  action. 

8:854. 

Trespass  upon  land  held  by  en- 
tireties— Who  may  maintain  the  ac- 
tion. 

10:796. 
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Treepass    on    leased    premises — 
Who  may  maintain  the  action. 
3:749;  9:832. 

Trespass  affecting  lands  of  a  de- 
cedent. 
10:796. 

An  owner  who  was  in  construc- 
tive possession  through  his  tenant 
at  the  origin  of  the  trespass,  may 
maintain  the  action. 
2:694. 

Right  of  one  having  the  right  to 
use  a  burial  lot  to  maintain  the  mic- 
tion. 

6:937. 

Trespass  on  property  in   posses- 
sion of  a  servant — Who  may  main- 
tain action. 
8:854. 

Abutting    owner    on    highway — 
Right  to  maintain  action  for  tres- 
pass upon  highway. 
4:832;  7:834. 

Trespass  upon  separate  estate  of 
a  married  woman  held  by  a  trustee 
— ^Who  may  maintain  action. 
6:935. 

Right  of  land  owner  to  recover 
portion   of   realty   wrongfully   sev- 
ered from  the  soil  and  which  has 
assumed  character  of  personalty. 
6:939. 

c.  Possession    or    title     necessary. 


Title  interest  or  possession  sufQ- 
clent  to  maintain  action — Qeneral 
principles  and  particular  cases. 
1:175,  588.  626;    3:749;    4:832 
5:937;    6:936;    7:835;    8:854 
9:832;         10:796;         11:660 
12:578. 


SufQciency  of    constructive    pos- 
session to  sustain  the  action. 
5:939;   7:835;   9:833;   10:796. 

Equitable  titla 
7:935. 

Title  by  adverse  possesidon. 
6:935;  7:835. 


Action  for  permanent  injuries — 
Title  necessary. 
5:939. 

The  owner  of  land  may  maintain 
trespass  for  the  wrongful  removal 
of  building  although   he  does  not 
own  the  building. 
7:835. 

d.    Parties. 

Joinder  of  several  coteoants. 
11:662. 

Joinder  of  lessees  of  mines. 
6:936. 

Death    of    pladntifl— -Making   ad- 
ministrator party. 
11:662. 

Action  by  one  partner  for  tres- 
pass upon  partnership  property. 
8:855. 

Parties. 
11:662. 

e.     Complaint  or  indictment. 

Sufficiency  of  complaint. 
3:752;   6:938;   8:855;   12:581. 

Allegation  as  to  intent 
6:936. 

Action   for   wrongful    cutting   of 
timber,  averment  of  ownership. 
2:694. 

Description  of  premises. 

2:694;    4:832;    9:834;    11:662; 
12:581. 

What  damages  must  be  specially 
pleaded. 

9:834;  10:797. 

Indictment  for  trespass — Descrip- 
tion of  land. 
8:755. 

Sufficiency  of   criminal   informa- 
tion against  one  refusing  to  depart 
from  land  on  demand  of  owner. 
7:834. 

f.     Defenses,  counterclaim  and 

set-off. 

Pleading  defense. 
11:662. 
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WliM  may  be  shown  under  the 
general  denial. 

3:752;  4:832;  5:939;  7:837. 

Plea  of  liberum  tenementum. 
1:626;    7:836;   9:834. 

Possession  under  a  lease. 
4:832. 

Possession  of  land  in  pursuance 
of  condemnation  proceedings. 
3:752. 

Intention   of    defendant    to   con- 
demn land  for  public  use. 
8:856. 

License  to  do  the  act  as  a  de- 
fense. 

1:626;  7:837;  8:856. 

License  given  mortgagee  In  chat- 
tel mortgage  to  enter  upon  mort- 
gagor's  premises  and  remove  the 
goods. 
9:835. 

Justification  under  writ  of  resti- 
tution. 
2:694. 

Previous    recovery     by    plaintiff 
against  a  co-trespasser. 
7:837. 

Performance  of  acts  in  the  mak- 
ing of  authorized  public  improve- 
ments. 
7:837. 

Action  for  trespass  on  grounds 
used  as  a  public  landing — Deed  to 
defendant  as  a  defense. 
8:856. 

Counter    claim    for    damages    to 
the  freehold  by  defendant  who  as- 
serts title  to  the  land. 
7:837. 

Setting  off  one  trespass  against 
another. 
9:835. 

Particular  defenses. 
4:832;   9:835. 

g.     Evidence  and   proof. 

Proof  required  of  plaintiff. 
2:694;    7:836;    8:855;   12:581. 


Proof  of  plaintlfiT's  title  through 
commissioner's  deed. 
7:836. 

Collateral  attack  on  Judgment  in- 
troduced to  sustain  plaintift's  title. 
8:855. 

Conclusiveness      of     assessment 
for  taxes  on  questions  of  title. 
10 :  797. 

Presumption    that    trespass    was 
willful. 
6:936. 

Burden  of  proving  parol  contract 
with  plaintiff  giving  right  of  entry. 
9:835. 

Burden  of   proof  where   title  is 
claimed  under  deed  containing  ex- 
ceptions. 
11:662. 

Admissibility    of   defective    deed 
in   mitigation  of  damages. 
10:797. 

Partition     proceedings     between 
the  parties. 
9:836. 

Photographs  of  the  premises. 
9:836. 

Evidence   of   defendant's   motive 
and  reasons  for  entering  the  plain- 
tiff's premises. 
9:835. 

Acts  and  statements  of  agent  in 
charge  of  premises. 
9:836. 

Particular   cases   as    to   admissi- 
bility of  evidence. 

6:936;    8:855;    9:836;    12:581. 

h.     Measure    of   damages. 

1.    In  general. 

General   principles   and   statutes 
construed. 

1:625;     2:693;     5:940;     9:837; 
11 : 663. 

Construction    of   statute   author- 
izing recovery  of  damages  down  to 
the  day  of  trial. 
10:797. 
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Rule  where  a  portion  of  damages 
is  barred  by  the  statute  of  limita- 
tions. 
2:693. 

Right  to  nominal  damages  upon 
proof  of  the  trespass. 
6:936. 

Ordinarily     only     compensatory 
damages  can  be  glyen. 
4:833. 

Exemplary     or     punitive     dam- 
ages. 

1:625;     5:940;     6:937;     7:838; 
9:838;  11:663;  12:582. 

Occupation     of     premises     after 
judgment  of  ouster — EfiTect  on  lia- 
bility  for   punitive   damages. 
4:833. 

Interest  on  damages. 
7:838. 

Shrinkage  in  value. 
4:834. 

Cost  of  repair. 
4:834;  7:838. 

Inadvertent      or      unintentional 
wiong. 

5:941;  9:837. 

Loss  of  rent. 
7:838;  8:867. 

Consequential  or  remote  injuries. 
8:857;  9:829. 

Liability  of  trespasser  for  fright- 
ening occupant  of  house. 
10:798. 

Murder  of  tenant  by  trespasser 
— Right  of  owner  to  recover  dam- 
ages for  depreciation  in  rental 
value  of  the  property  resulting 
therefrom. 
9:829. 

Recovery  of  mesne  profits  where 
defendant      has      surrendered     or 
abandoned  the  premises. 
7:838;  9:884. 

Allowing  damages  for  item  not 
mentioned   in   pleadings  and  upon 
which  no  evidence  was  introduced. 
3:751;  8:857. 


Right  of  defendant  to  allowance 
for  improvements. 
3:751. 

Reduction  of  damages  by  appel- 
late court. 
3:751. 

Cause  of  injury  not  presumed  to 
continue  when  it  is  abatable  either 
by  the  expenditure  of  labor  or 
money,  and  in  such  cases  plaintiff 
is  limited  to  damages  sustained  up 
to  the  commencement  of  his  action. 
1:488.  434. 

Particular  cases. 
3:751;    4:833. 

2.    Particular  wrongs. 

Cutting  of  a  meadow. 
1:625. 

Cutting  of  timber  under  claim  of 
right. 

1:625. 

Severance  of  valuable  trees. 
2:693. 

Wanton  injury. 
11:663. 

Encroachment  upon  real  estate. 
1:625;    12:582. 

Unlawful  excavation. 
2:693. 

Recovery     for     trespass  making 
dwelling  uninhabitable. 
12:582. 

Turning    stock    upon    plaintiffs 
premises. 
9:837. 

Removal  of  buildings. 
9:837. 

Wrongful  removal  of  earth. 
9:837;  11:663. 

Wrongful  taking  of  coal. 
4:835;  6:937;  7:827. 

Removal  of  fence. 
5:940. 

Seizure  and  removal  of  growing 
crops. 
5:940. 
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Wrongful  building  of  leyee  upon 
one's  premises. 
8:867. 

Wrongful  digging  of  ditches  on 
land. 

6; 937. 

Action  against  lessor  for  keeping 
lessee  out  of  possession. 
4:833. 

Willful  trespass  in  occupying  and 
cultivating  another's  land. 
3:751. 

Imposing  waste  dirt  upon  a  lot. 
3:751. 

Destruction  of  shade  trees  by 
trespasser. 

2:693;    5:941;    10:799. 

Trespasser  cutting  timber — ^Right 
to    consider    danger   from    fire   by 
reason  of  brush-heaps. 
11:«63. 

3.    Costs  and  attorney's  fees. 

Recovery  of  attorney's  fees. 
8:857. 

North  Carolina  statute  construed 
— Liability  for  costs,  of  defendant 
failing  to  disclaim  title. 
4:686. 

Right  of  successful  plaintiff  in 
ejectment  to  recover  in  trespass 
mesne  profits,  costs  and  expenses 
of  the  ejectment  suit — Recovery  of 
expenditures  for  attorneys,  sur- 
veys, etc. 

10:790-792. 


TRUSTS. 


I.  In  general. 

II.  Express  tbusts. 

a.  Crea/tion,     validity     and     con- 

struction. 

1.  Necessity  and  sufficiency  of 

writing. 

2.  Creation  by  parol. 

3.  Construction   of  trust   deed. 

4.  Spendthrifts'  trusts. 

b.  Termination  of  express  trust. 
1.  In  general. 


2.  By  revocation. 

III.  Statute  of  uses  and  passive 

TBUSTS. 

IV.  Implied,  gonstbuotive  and  bs- 

SULTINO   TRUSTS. 

a.  In   general. 

b.  Proof  to  establish. 

c.  Implied    from    fiduciary    rela- 

tions. 

d.  Out  of  fraud  or  breach  of  con- 

tract 

e.  Consideration  paid  by  one  and 

conveyance    to   another. 

1.  In  general. 

2.  When    trust    must    arise— 

Payment    of    part   of    pur- 
chase money. 

3.  Between   husband   and   wife 

and  parent  and  child. 

4.  Rights  of  creditors. 

V.  Tbustee. 

a.  Appointment. 

b.  Death  or  removal  of  trustee. 

c.  Compensation. 

d.  Dealings  between  trustee  and 

trust   estate. 

e.  Powers,  duties  and  liabilities. 

1.  In  general. 

2.  Management  of  estate. 

3.  Suits  by  trustees. 

f.  Sale  and  conveyance  of  trust 

property. 

1.  In  general. 

2.  Mortgages. 

3.  Sale  under  power. 

4.  Application  of  proceeds. 

5.  Purchase  by  trustee. 

VI.  Estate   and   bights   of  bene- 

FICIABT. 

VII.  Administration   of   tbusts — 

POWER   OF    courts. 


Deed  of  trust  to  secure  debts.    See 
Mortgages,   III. 


I.     IN   GENERAL. 

Essential  elements. 
1:628. 

Difference  between  executed  and 
executory  trusts. 
1:632. 

A   trust   affected    by   fraud,   not 
enforceable. 
1:46. 
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Acquisition  of  inconsistent  rights 
by  subsequent  adverse  use  by  do- 
nor. 

3:762. 

Upon  subsequent  failure  of  trust 
clearly  created  by  deed,  the  grant- 
ee holds  in  trust  for  the  grantor 
and  his  heirs. 
2:696. 

Reverter  of  title  upon  failure  of 
trust. 

11:670. 

Joint   trust — ElfTect   of   mortgage 
taken   by  one  of  the   cestuis   que 
trustent. 
7:849. 

ETnforcement  of  trust  against  sub- 
sequent purchaser. 

3:758;     4:848;     5:948;     9:852; 
11:669. 

Slave    not    capable    of    being    a 
beneficiary. 
12 :  590. 

Liability  of  remainder-man  under 
a   trust   to   account   for   advances. 
11:673. 

Trust  merely  for  coverture  fails, 
when  there  is  no  marriage  to  sup- 
port It. 
1:632. 

Validity     of     power     given     to 
grantee  to  change  the  use   at  his 
discretion. 
3 :  756. 

Construction   of    California    stat- 
ute   abolishing    certain    uses    and 
trusts. 
9:852. 

II.   EXPRESS  TRUSTS. 

a*    Creation,  validity  and  construc- 
tion. 

1.    Necessity     and     sufficiency     of 

writing. 

Necessity  and  sufficiency  of 
writing  to  create  an  express  trust — 
General  principles  and  particular 
cajses. 

1:389,   628..  629;    2:696;    3:754; 
4:842;      5:942,     943;      6:938; 


7:839;   8:859;    9:840;    10:800; 
11:666,  702;    12:583,  649. 

Imperfect  will. 
4:842. 

Will  afterward  revoked. 
5:942. 

Expression  of  a  wish  in  a  will. 
6:938;  11:667. 

Declaration  of  trust  by  an  answer 
in  chancery. 
5:943. 

Written  endorsement  on  the  back 
of  a  deed. 
3:754. 

Engrafting  trust  on  absolute  deed 
by  separate  instrument. 
12:583. 

2.    Creation  by  parol. 

An  express  trust  cannot  be  cre- 
ated  by   parol. 

2:697;     3:754;     4:842;     5:942; 
8:860;    11:666,   670;    12:587. 

• 

An  executed  parol  trust  will  be 
sustained. 

2:697;     4:844;     5:942;     8:860; 
10:800;  11:670. 

Parol  agreement  to  hold  the  pro- 
ceeds of  a  sale  of  land  in  trust  for 
another. 
3:755. 

Agreement  by  owner  of  real  es- 
tate and  proposed  purchaser  at  Ju- 
dicial sale  to  purchase  and  hold  in 
trust. 

2:697. 

Admissibility  of  parol  evidence 
to  ingraft  express  trudt  upon  a 
deed  absolute  in  terms. 

3:755;     4:844;     6:939;     7:840; 
9:841;  11:674. 

Admissibility    of    parol    evidence 
to   aid   express   trust   having   writ- 
ing to  support  it. 
3:755. 

Facts   showing  the   execution   of 
a  parol   trust  may  be  established 
by  parol  evidence. 
2:628;    4:844. 
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When  a  trust  Is  admitted  by  all 
the  parties,  Its  terms  may  be  es- 
tablished by  parol. 
6:939. 

Parol  promise  by  grantee  to  hold 
for  use  of  grantor,  and  reconvey. 
to  him  upon  given  contingencies — 
Void  under  statute  of  Alabama  in 
the  absence  of  clear  evidence  of 
fraud,  imposition,  or  mistake. 
1 :  438-441. 


Voluntary  conveyance  by  spend- 
thrift   to  a  trustee   for  the  bene- 
fit of  his  family,  will  be  upheld. 
1:632. 

Validity  of  stipulation  in  a  con- 
veyance or  devise  creating  a  trust 
which  exempts  the  property  from 
liability  for  the  debts  of  the  bene- 
ficiary. 

3:767;  4:836-841;  7:842;  10:802; 
11:675;    12:592. 


-.      ,        , ,  .  2.  X.11  X,  The  annual  income  of  a  trust  es- 

Papol   evidence   to   establish   ex-  ^^^^  ^^  ^^  ^^^^  that  a  life 

press      trust-Oeneral      principles.       ^^^^  ^^^^  alienate,  or  his  cred- 
particular  cases  and  statutes  con- 
strued. 


1:629;     2:697;     6:939;     7:840; 
11:666;    12:587. 

Degree   of  proof  required  to  es- 
tablish  an   express   trust  by  parol 
evidence. 
8:861. 

Express  trust  may  be  created  by 
parol  in  North  Carolina. 
2:628. 

3.    Construction  of  trust  deed. 

Construction    of   limitations. 
3:762. 

ft 

Mortgage  of  property  to  trustees 
to  pay  debts. 
3:762. 

Conveyance  of  land  in  trust  to 
pay  grantor's   debts. 
8:863;  9:843. 

Voluntary   settlement  in   the   na- 
ture of  a  trust  reserving  the  power 
of  revocation. 
4:843. 

Construction  of  particular  instru- 
ments creating  trusts. 

1:628;       2:128.      129;       8:866; 
9:842;    11:667;    12:583. 


4.    Spendthrifts*  trusts. 

An  owner  of  property  cannot  by 
his  own  conveyance  create  a  trust 
by  which  the  property  becomes  ex- 
empt from  liability  for  his  debts. 
4 :  836-840. 


itors  reach  it. 

2:234;    12:592. 


Construction  of  particular  spend- 
thrift's trust. 

6:941;    11:675;    12:592. 

Revocability  of  spendthrift  trust. 
5:947. 

b.    Termination  of  express  trust. 

1.    In  general. 

Death  of  trustee. 
2:703;    9:850. 

Reconveyance     by     trustee     and 
beneficiaries  to  grantor. 
3:761;    7:848;    10:805. 

Conveyance  to  beneficiaries. 
4:851. 

Conveyance     to     beneficiary     by 
heir  upon  death  of  trustee. 
3:761. 

What   constitutes   repudiation  of 
a  trust. 
3:758. 

Provision  for  termination  of  trust 
upon    death    of    cestui    que    trust 
without  having  made  any  disposi- 
tion of  the  property. 
8:870. 

Adjudication   that  the  deed   cre- 
ating the  trust  is  void. 
3 :  761. 

Purchase  of  remainder-man's  In- 
terest  by   beneficiaries. 
7:848. 
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Death  of  cestui  que  trust  before 
the  grantor. 
7:848. 

Proceedings  in  equity  to  termi- 
nate trust. 

3:761;  4:861. 

Devise  of  land  to  trustee  to  hold 
for  the  benefit  of  an  intemperate 
person — Construction  of  provision 
that  title  shall  vest  in  him  when 
he  becomes  a  temperate  and  pru- 
dent man. 
8 : 870. 

•Conveyance    of    trustee    to    the 
cestui  que  trust — Re-establishment 
of  trust  upon  'his  reconveyance  to 
the   trustee. 
7:849. 

As  to  when  and  how  a  trust  may 
be  terminated — General  principles 
and  particular  cases. 

3:761;     7:848;    9:850;    11:649; 
676;    12:593,   702. 

When  purpose  of  trust  has  been 
accomplished  and  interests  have  all 
vested,  equity  may  decree  its  ter- 
mination. 
2:703. 

2.    By  revocation. 

When  a  trust  will  be  deemed 
irrevocable. 

7:848;  8:869. 

Revocation   of    trust,     expressly 
stated   to   be   irrevocable. 
9:850. 

Revocation  of  voluntary  settle- 
ment. 

4:843;  5:951;  8:869;  10:805. 

Revocation    by    will. 
8:869. 

Revocation  of  completed  trust, 
where  no  power  of  revocation  is  re- 
served. 

3:761;   11:676. 

Direction    as    to    disposition   of 
trust  estate  by  grantor's  will — Ef- 
fect of  subsequent  conveyance  to 
revoke    trust. 
8:869. 


Revocation   by   donor — Necessity 
of   reservation  of   power   of   revo- 
cation. 
5:951. 

Revocation  of  spendthrift  trust. 
11:676. 

Power    of  'revocation    held    not 
omitted   through   mfslake. 
11:175. 

Particular  cases. 
11:676. 

III.     STATUTE  OF  USES  AND 
PASSIVE   TRUSTS. 

A  conveyance  to  a  trustee  for 
the  sole  use  and  benefit  of  a  bene- 
ficiary, which  requires  no  act  of 
the  trustee,  vests  the  title  In  the 
beneficiary. 

1:632;  4:845;  5:946;  7:841; 
9:844;  10:801;  11:672. 

Application  of  the  statute  of 
uses — Greneral  principles  and  par- 
ticular cases. 

1:632;  3:756,  762;  5:945; 
6:940;  7:841;  8:864;  9:844; 
10:801;  11:672;  12:589. 

Application  of  the  statute  of  uses 
to  a  deed  conveying  land  in  trust 
to  the  use  of  a  firm,  which  does 
not  describe  the  nature  of  the  trust 
or  grive  the  names  of  the  partners. 
'  5:945. 

Application  of  statute  to  a  con- 
veyance of  land  to  certain  persons 
as  trustees  of  a  church. 
3:762. 

Active    distinguished    from    pas- 
sive trust. 
12:589. 

Statute    has    no    application    to 
personal    property. 
8:864.. 

Statute  does  not  apply  to  a  chari- 
table trust. 
9:844. 

The  statute  does  not  apply,  where 
the  trustee  has  any  duty  to  per- 
form. 

3:756,  762;    7:841;    12:589. 
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IV.      IMPLIED,      CONSTRUCTIVE 
AN0  RESULTING  TRUSTS. 

a.    In  general. 

Resulting  trust  and  constructlye 
trust  distinguished. 
7:718. 

Constructive     trust    rests    upon 
actual  or  legal  fraud. 
10:649. 

Trusts    not    Implied    except    in 
cases  of  necessity. 
7:849. 

A     resulting     trust     cannot     be 
founded  on  an  express  agreement. 
10:649. 

Resulting     trust     cannot     arise 
wUere  an  express  trust  exists  be- 
tween the  parties. 
6:805;   7:717. 

Resulting  trust  cannot  arise  from 
a  conveyance  made  for  a  valuable 
consideration. 
10:649. 

Trust  does  not  result  merely  be- 
cause  conveyance  is  voluntary  or 
for  an  inadequate  consideration. 
5:774;  6:805. 

Use  of  trust  funds  to  discharge 
mortgage  on  land — Trust  results  in 
favor  of  cestui  que  trust. 
3:758. 

Trust    never    implied   "where    It 
would  render  will  illegal  and  void. 
1:628. 

Trust   not    implied    from    words 
merely    indicating    a    trust    which 
induces  the  gift 
2:696. 

There  must  be  a  cestui  que  trust. 
11:670. 

Necessary  allegations  of  bill  to 
establish   resulting   trust 
7:717;  9:696. 

Trustee  advancing  money  to  pay 
vendor's  Hen. 
3:659. 


Creation   of   resulting   trust   not' 
changed   by  agreement  of  trustee 
to  hold  as  such. 
3:659. 

Conveyance  by  one  to  husband  of 
his  daughter — Creation  of  resulting 
trust  in  her  favor. 
3:659;  4:730. 

One  instrumental  In  procuring  a 
conveyance  made  to  defraud  cred- 
itors cannot  establish  a  resulting 
trust  out  of  the  transaction. 
4:731. 

Purchaser  with  constructive  no- 
tice   of    equitable    title    may    be 
charged   as   a  trustee   for   such   a 
title. 
2:44. 

Particular  cases  illustrating  cre- 
ation of  a  resulting  trust. 

1:628,  632;  2:624;  3:659;  4:730; 
6:805;  7:717;  9:696;  11:674; 
12 :  586. 

b.      Proof   to   establish. 

May   be    established   by   circum- 
stantial evidence. 
1:390. 

The  facts  creating  a  resulting 
trust  may  be  established  by  parol 
evidence. 

1:387;  2:628;  3:660,  662; 
664;  4:739;  7:717,  721; 
8:729,   732;    9:696. 

Degree  and  character  of  parol 
proof  required  to  establish  a  re- 
sulting trust. 

1:390;     2:628;     3:664;     5:779; 
6:805;      7:717;      8:729,    732; 
9:696;   10:650. 
A    resulting    trust    founded    on 
parol  evidence  may  be  repudiated 
by  parol  evidence. 
6:951. 

One  taking  conveyance  in  viola- 
tion of  a  trust — Burden  of  proving 
his  good  faith. 
3:660. 
Particular  cases  lUufitrating  the 
suflaciency  of  evidence  to  estab- 
lish resulting  trusts. 

3:664;  4:738;  5:779;  7:717; 
9:696;  11:670. 
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c.     Imp  Med    from    fiduciary    rela- 
tions. 

As  to  when  an  implied  trust  will 
arise  from  transactions  between 
persons  sustaining  fiduciary  rela- 
tions. 

4:733;    5:778;    10:649;    11:665, 
670;  12:586. 

As  to  when  a  trust  will  be  im- 
plied in  case  of  a  trustee's  purchase 
with  trust  funds  or  in  violation  of 
his  trust  relation. 

5:778;    7:718;    8:730.  806. 

Proof    of    fraudulent  intent,  not 
necessary. 
2:702. 

Guardian  purchasing  land  with 
his  ward's  money. 

1:194;  4:736;  11:671. 

Purchase   of   property   by   agent 
with  means  of  his  principal. 
3:662. 

Transactions  between  husband 
and  wife. 

11:665,  670;  12:587. 

Investment  of  wife's   money   by 
husband  to  his  benefit. 
3:659. 

Purchase  of  land  by  partner  with 
partnership  funds  and   conveyance 
taken  to  himself. 
8:732. 

Purchase   at  foreclosure   sale   of 
partnership    lands    by    administra- 
tor of  surviving  partner. 
3:659. 

Renewal  of  partnership  lease  by 
one  partner  in  his  own  name. 
1:389. 

Bidding  in  of  property  by  attor- 
ney of  judgment  debtor. 
1:389. 

Fiduciary    relations — Rules    gov- 
erning, apply  to  a  conveyance  given 
by    a    client    to    his    attorney    to 
secure  his  fees. 
2 :  702. 

Particular  cases. 
1:389;  11:481. 


d.    Out  of  fraud  or  breach  of  con- 
tract. 

Trustee  de  son  tort,  defined. 
2:624. 

Vendee  procuring  conveyance  by 
fraud,    holds    in    trust   for   vendor 
until  purchase  money  is  paid. 
2:709. 

Trust   arising   from   fraud — Stat- 
ute of  frauds  not  a  defense. 
1:389;  11:666. 

As  to  when  an  implied  or  re- 
sulting trust  will  be  held  to  arise 
on  account  of  fraud  or  breach  of 
contract. 

1:389;  2:624;  3:660,  661; 
4:730,  732;  5:778;  6:807; 
7:719,  720;  8:731;  9:697; 
10:651;  11:665,  670;  12:684, 
587. 

Creation  of  trust  by  bidding  in 
land   at   a  Judicial   or   foreclosure 
sale  for  the  benefit  of  another. 
3:659;    4:735;    7:719;    10:649. 

Purchase  of  land  by  one  for  him- 
self   after    parol    promise    to    pur- 
chase for  another. 
3:659. 

No  trust  can  be  predicated  upon 
mere  refusal  of  grantee  to  perform 
a  parol   promise  to  hold  in   trust 
for  the  grantor. 
5:773. 

Diversion     and     investment     of 
funds  by  officer  of  corporation. 
3:758. 

Devisee  preventing  execution  of 
codicil  in  favor  of  his  brother  by 
agreeing  to  convey  part  of  the 
property  devised  to  him  to  his 
brother,  will  be  held  a  trustee  for 
the  latter. 
2:740. 

Husband       receiving       property 
from  wife   as  heir  under  promise 
to  carry  out  her  intentions  as  to 
its  disposition. 
12:586. 

Grantee    taking    with    notice    of 
rights  of  prior  vendee. 
12:597. 
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•.     Consideration  paid  by  one  and 
conveyance   to   another. 

1.    Jn  general. 

As  to  when  a  trust  arises  in  fa- 
vor of  one  paying  purchase  price 
for  land  where  the  conveyance  is 
made  to  another-— General  princi- 
ples  and    particular    cases. 

1:389,  628;  2:624-626;  3:662; 
4:734;  5:775;  6:808.  811; 
7:721,  723;  8:732;  9:698; 
10:652;  11:674;  12:587. 

Payment  of  consideration  to  one 
person  and  conveyance  to  another 
— Construction  of  statutes  regulat- 
ing the  conditions  upon  which  re- 
sulting trust  may  arise  in  such 
cases. 

1:384.  389;  3:663;  4:730; 
5:777;   6:608;   9:698;   10:652. 

It  is  not  necessary  that  the  con- 
sideration moving  from  the  cestui 
que  trust  be  money. 
12:252. 

Payment  of  consideration  by 
one  and  conveyance  to  another 
— Presumptions  arising  in  favor  of 
the   former. 

3:662;  5:775;  7:721. 

Rights  of  one  lending  purchaser 
money  with  which  to  pay  for  land. 
1:389;    5:775;    11:674. 

Deed  to  two  Joint  purchasers — 
Payment  of  purchase  money  by 
one. 

1:389. 

Rights  of  one  making  deferred 
payments  of  purchase  money  under 
an  agreement  with  the  original 
purchaser  that  he  is  to  have  the 
land,  made  before  the  execution  of 
the  conveyance. 
5:775. 

Widow  of  deceased  vendee  pay- 
ing balance  of  purchase  money  out 
of   funds   belonging   to   his   estate 
and  taking  deed  in  her  own  name. 
8:732. 


2.  When^  trust   must    arise — Pay- 
ment  of  part  of  purchase  money. 

The  trust  must  arise  at  the 
time  of  the   purchase. 

1:387.  389;  2:625;  3:662;  4:734; 
6:808;  7:721;  8:732;  9:699. 

Payment  of  part  of  considera- 
tion— ^Application  of  rule  requiring 
sum  paid  to  be  an  aliquot  part 
of    the    whole    consideration. 

3:662;  6:809;  7:721;  8:732; 
»:699;   11:674. 

Payment  of  part  of  the  consider- 
ation— Rights  of  payor. 

4:734;    5:774;    6:809;    8:732. 

A  wife  paying  part  of  the  con- 
sideration for  land  conveyed  to  her 
husband  cannot  enforce  resulting 
trust  in  pursuance  of  his  agreement 
to  convey  all  the  land  to  her. 
5:777. 

Purchase  by  one  with  funds  fur- 
nished by  two  others  and  himself 
— Right  of   each   to  enforce   trust 
without  Joining  the  other. 
11:431. 

3.  Between  husband  and  wife  and 

parent  and  child. 

As  to  when  resulting  trust  arises 
where  conveyance  is  taken  in  the 
name  of  the  husband  or  wife  of 
one  paying  the  consideration. 

1:628;  2:627;  3:662;  4:736, 
737;  5:776,  777;  6:810;  7:722; 
8:733;  9:698,  (700;.  10:653; 
11:277,  670;    12:252,  587. 

The  presumption  that  a  convey- 
ance to  wife  of  purchaser  is  an 
advancement  does  not  prevail 
where  she  claims  as  purchaser  in 
her  own  right. 
11:670. 

Nor  where  title  is  taken  in  wife's 
name  merely  as  a  matter  of  con- 
venience. 
11:674. 

This  presumption  does  not  apply 
to  a  purchase  and  conveyance  by  a 
woman  to  a  man  with  whom  she  is 
illegally  cohabiting. 

3:662. 
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Presumption  that  land  paid  for 
by   husband    conveyed   to   wife   l8 
a  gift — Proof  to  overcome. 
4:374. 

Property  purchased  with  partner- 
ship assets  and  title  taken  in  the 
name  of  the   wife  of  the  partner 
making   the   purchase. 
5:775. 

Husband    taking   title  (to    land 

purchased     with    wife's  money — 
When  trust  results. 
2:627;   12:587. 

Purchase   of    land    by    husband 
with  wife's  money — Conveyance  to 
her  son. 
1:389. 

Purchase  of  property  by  husband 
and   wife   and   tiUe   taken   in   his 
name — Right  of  wife  to  enforce  re- 
sulting trust. 
12:253. 

Creation  of  resulting  trust  where 
the  relation  of  parent  and  child 
exists  between  the  person  furnish- 
ing the  purchase  money  and  the  one 
taking  the   conveyance. 

2:624,    626,    627;     6:808,    811; 
7:722;    10:653;    11:670.^ 

Particular   cases. 
11:674. 

4.    Rights  of  creditors. 

Part   payment   for   land   by  hus- 
band   and    oonvieyance    to    wife — ' 
Rights  of  his  creditors. 
1:389. 

Rights    of    husband's     creditors 
against    his    wife    seeking    to    en- 
force a  resulting  trust  in  lands  held 
by  him. 
4:737. 

Conveyance  to  one  person  where 
consideration  is  paid  by  another— 
Rights  of  creditors  of  the  parties. 
3:662,   663;    9:698;    11:250. 

V.      TRUSTEE. 

a.     Appointment. 

EJquity  will  not  allow  an  express 
trust  to  fail  for  the  want  of  a 
trustee. 

1:632;   4:850;  6:948. 


Power     of     equity     to 
trustee  to  fill  vacancy. 
6:942. 


appoint 


Constitutionality   of    statute    re- 
quiring   trustee    to    be    bona    fide 
resident  of  a  state. 
3:762. 

Person   creating  trust  may  pro- 
vide for  the  selection  of  trustees 
and  their  successors. 
1:628. 

Stipulation  providing  for  appoint- 
ment  by    cestui   que    trust   under 
seal — Validity  of  appointment  with- 
out seal. 
9:852. 

Power  of  appointment  given  to 
a   beneficiary — Exercise  of  by  the 
execution  of  a  mortgage. 
8:870. 

Validity  of  appointment  of  cestui 
que  trust  as  trustee. 
9:852. 

Jurisdiction  cannot  be  given   to 
a  court  to  appoint  a  successor  by 
contract. 
3:762. 

Proceedings   for  appointment  of 
successor  to  a  trustee — Not  bind- 
ing   upon    Interested    persons    not 
made  parties. 
6:943. 

Trust  created  for  grantor's  wife, 
giving  her  power  to  appoint  a  suc- 
cessor— Right   of   wife   to   appoint 
her  husband  trustee. 
7:849. 

Power  of  trustee  to  relieve  him- 
self  from    a    trust   after   entering 
upon  its  execution. 
2:703. 

California  statute  construed — ^No- 
tice of  appointment  of  trustee  to 
fill  vacancy. 
2:704. 

Vermont  statute  construed — ^Ap- 
pointment of  trustee  by  probate 
court. 

9:845. 
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b.     Death    or    removal    of    trustee. 

Death   ctf  trustees — Appointment 
of   successors  by  court 
6:948. 

Death  of  trustee — Duties  and  re- 
sponsibilities of  executors. 
3:762. 

Death  of  trustee — Court  will  not 
appoint  successor  where  trust  Is 
void. 

2:704. 

Resignation  of  trustee — ^Divesting 
of  legal  title  by. 
8:866. 

Appointment  of   trustee   for   an 
incompetent — Removal  upon  cessa- 
tion  of   incompetency. 
6:942. 

Removal  of  trustee. 
4:847;   5:948. 

Proceedings  for  the  removal  of 
a  trustee — Beneficiaries  as  parties. 
5:948. 

New    York    statute    construed — 
Death  or  removal  of  trustee. 
9:845. 

c.     Compensation. 

Ck>mpen8atlon     of     trustee — ^Ef- 
fect of  his  negligence  or  bad  faith. 
9:851. 

Right  of  trustee  to  allowance  for 
attorney's  fees. 
8:675;    9:846. 

Right  of  trustee  who  is  an  attor- 
ney  to  allowance  for  professional 
services. 
11:671. 

d.     Dealings    between    trustee    and 
trust   estate. 

Transaction  in  violation  of  trust 
relation   not  void,   but  voidable. 
1:631;    11:671. 

Ck>ntract    between    trustee    and 
adult   beneficiary   not    binding   on 
infant  beneficiaries. 
4:380. 


Agents  and  trustees  of  corpora- 
tions. 

4:849;  5:950. 

Sale    of    corporation    property — 
Purchase    by   director. 
3:759. 

Attorney  of  parties  occupying  a 
trust  relation — Effect  of  ,his  taking 
an   assignment  of  the   interest  of 
one  of  them. 
4:848. 

General  principles  and  particular 
cases. 

1:631;     2:701;     3:759;     4:848; 
5:950;  6:947;  11:671; 

12:588,  590. 

e.     Powers,   duties   and    liabilities. 

1.    In  general. 

Ehctent  of  estate  of  trustee. 
2:700;     7:845;    8:866. 

Compliance  with  statute  by  non- 
resident trustee. 
11:671. 

Powers  given  in  general  terms — 
Construed  to  further  the  trust. 
1:630. 

Death  of  trustee — Title  taken  by 
heirs. 
8:866. 

Passing  of  powers  of  trustee  to 
his  successor. 
6:944;   9:846. 

Trust  relation  of  one  assuming 
the  role  of  guardian. 
7:845. 

Power  of  trustees  to  convert  es- 
tate into  stock  In  a  cdrporation. 
7:845. 

Power  of  re-investment  not  ex- 
hausted by  one  exercise. 
6:945. 

Buying  in  outstanding  title. 
5 : 950. 

Liability    of    trustee    wrongfully 
disposing   of    trust    property. 
9:846. 
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Lease  by  trustee. 
12:588. 

Power   of    trustee 
trust  property. 
6:944;   12:588. 


to    mortgage 


Power  of  court  to  ailtliorize  trus- 
tee to  purchase  at  foreclosure  of 
mortgage  held  by  him. 
12:588. 

Liability     for     purchase     money 
due  a  prior  grantor. 
2:712. 

Powers,  duties  and  liabilities  of 
trustee    in    reference    to    improve- 
ments, insurance  and  repairs. 
6:944;    7:845;    9:852. 

Liability    of    trustee    for    negM- 
gence    of    his    servant    in    making 
repairs  on  the  property. 
9:846. 

Trustee  authorized   to  carry   on 
business    and    contract    debts,    not 
personally  liable. 
1 :  632. 

Liability  of  trustee  for  failure  to 
conform  to  the  terms  of  the  trust. 
4:846;  8:866. 

Powers  and  duties  of  trustee,  not 
affected  by  his  relationship  to  the 
cestui  que  trust. 
3:756. 

Power  of  trustee  to  compromise 
or   yield    a    right    already   accrued 
to  the  cestui  que  trust. 
6:944. 

Power    of    trustee    to   represent 
cestui  que  trust  in  action  involving 
title  to  the  property. 
7:844. 

Trustees  to  manage  an  estate  in 
remainder — Right    of    one    trustee 
who   qualifies   and    makes   applica- 
tion to  enter  upon  his  trust. 
7:846. 

Conveyance  to  one  upon  express 
condition    that    he    convey    to    an- 
other— Liability  for  willful  refusal. 
4:846. 


Right  to  sue  on   bond  given  in 
an  injunction  suit  restraining  him. 
8:866. 

Trustee  bound  by  the  terms  of 
the  instrument  creating  the  trust. 
9:846. 

Trustee  cannot  divest  himself  of 
the  means  and  power  of  executing 
the   trust   by   conveying  the   legal 
estate  to  another. 
9:846. 

Investment   of  money   in   land — 
Power  of  trustee  to  sell  and  re-in- 
vest the  money. 
9:846. 

Mortgagee  taking  conveyance  of 
other  lands  under  agreement  to 
sell  the  same  and  apply  proceeds 
on  mortgage  debt— Liability  for 
loss  of  property  by  tax  sale 
through  his  delay. 
6:579. 

Construction   of   particular   pow- 
ers. 

4:846;    7:845. 

2.    Management  of  estate. 

Failure  to  sell  unprotected  prop- 
erty. 

12:588. 

Expenses  of  administrating  trust. 
12:588. 

Duty  to  manage  in  the  interest 
of  the  beneficiaries. 
4:846. 

Trust    created    for.   maintenance 
of  grantor — What  charges  may  be 
imposed  against  the  land. 
9:846. 

Trust-  for  the  use  of  one  for  life 
with     remainder     over — Power    of 
trustee  when  capital  is  broken  into 
for  the  benefit  of  life  tenant 
1:632. 

3.    Suits  hy  trustees. 

Action    by    trustee. 
12:583. 

Suits  by  foreign  trustees. 
9:848. 
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Action  by  one  in  whose  name  a 
mining  lease  is  taken  for  the  bene- 
fit of  himself  and  another. 
12:442. 

Trustee  made  a  party  to  an  ac- 
tion may  be  compelled  to  answer. 
12:588. 


f.     Sale    and    conveyance    of   trust 

property. 

1.    In  general. 

Power   of    court    to    order    sale, 
mortgage  or  lease  of  trust  estate. 
4:850;     5:949;     6:942;     7:843; 
9:847;    12:585. 

Necessity  of   consent   of   benefi- 
ciaries. 
3:760. 

Presumption  of  authority  to  ex- 
ecute  conveyance. 
3:760. 

Conveyance  by  grantor  reserving 
power  to  do  so. 
3:759. 

Implication  of  power  of  sale. 
3:756;    7:846. 

Exercise  of  power  of  sale  by  sub- 
stituted trustee. 
3:756. 

Rights   of    surviving    trustee   or 
trustees. 
8 :  867. 

Compelling  trustee   to  sell   land 
in   parcels. 
3:760. 

Discretion  of  trustee  as  to  place 
of  sale. 
3:760. 

Title  of  purchaser  from  trustee. 
6:946. 

Liability  of   trustee   for   making 
an  unauthorized  sale. 
6:945. 

Setting  aside  for  inadequacy  of 
price. 

12:585. 


Rights  of  bona  fide  purchaser. 
11:669. 

Necessity  of  trustee  taking  pos- 
session before  making  sale. 
3 :  760. 

A  conveyance  by  the  trustee  in 
contravention  of  the  trust  is  void. 
2:703. 

Trust  estate  does  not  pass  under 
a  general  devise  by  a  trustee. 
1 :  628. 

Particular     reservation    In     con- 
tract by  trustee,  held  to  be  for  his 
individual  benefit 
7:849. 

Conveyance  by  the  trustee  of  a 
husband  to  his  wife — Presumption 
of  advancement. 
4:845. 

Power  of  sale  given  to  two  per- 
sons jointly — EMfect  of  separate 
sale. 

3:760. 

ESffect  of  power  of  sale  author- 
izing trustee  to  dispose  of  the  es- 
tate  when  required  by  the  cestui 
que  trust 
3:756. 

Bftect  of  power  of  sale  given  to 
one    who    is    both    executor    and 
trustee. 
3:756. 

Sale  by  trustee — ^£«CCect  of  grant- 
or s  insanity,  not   existing  at  the 
time  of  the  execution  of  the  trust 
deed. 
3 :  418. 

Sale  by  trustee — Remedy  of  sub- 
sequent vendee  for  trustee's  failure 
to  satisfy  vendor's   lien. 
12:586. 

Trust    for    benefit    of    married 
woman — Conveyance    by    her    and 
her  husband  after  death  of  trustee. 
12:585. 

General  principles  and  particular 
cases. 

3:760;  6:945;  7:846;  8:867; 
9:847;  10:803;  11:669; 
12:585. 
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2.    Mortgages. 

Power  of  absolute  sale  to  raise 
funds,  implies  power  to  mortgage 
for  the  same  purpose. 
1:630. 

Implied  power  to  mortgage  prop- 
erty to  pay  ofC  existing  mortgages. 
7:846. 

Trustee  without  power  to  mort- 
gage— Efitect  of  mortgage  executed 
indirectly. 
12 : 585. 

Power  to  sell  and  reinvest  does 
not  authorize  a  mortgage. 
3:756. 

Trustee   for   benefit  of   married 
woman  and  her  heirs — Validity  of 
mortgage   made   by   her,   her  hus- 
band and  the  trustee. 
2:700. 

3.    Bale  under  power. 

Implied  execution  of  power — ^Aid 
by  equity. 
1:630. 

Consent  to  sell. 
12:591. 

Right  of  successor  of  trustee  to 
exercise  power. 
4:846;   7:846. 

Exercise  of  power  after  termina- 
tion of  trust. 
7:846. 

Exercise  of  power  of  sale   con- 
ferred upon  several. 
2:700;  3:756. 

Resort  to  court  unnecessary. 
12:591. 

Sale  to  wife  of  trustee. 
12:591. 

Execution  of  power  must  be  in 
substantial    compliance    with    pre- 
cedent conditions. 
2:700. 

E3xecution  of  power  after  death 
of  donor. 
5:944. 


Death  of  trustee — Exercise  of 
power  by  his  personal  representa- 
tives. 

5:944. 

General  power  to  sell  and  con- 
vey does  not  authorize  trustee   to 
sell    and    convey    the    property    in 
payment  of  his  individual  debts. 
7:846. 

Construction    of    power   of    sale 
where  trust  deed  vests  only  a  life 
estate  in  trustee. 
12:591. 

4.    Application  of  proceeds^ 

As   to   when   a   purchaser   at   a 

trustee's  sale  is  bound  to  see  to  the 

application,  of  the  purchase  money. 

1:631;     3:760;     8:867;   10:803; 

11:699. 

Effect  of  purchaser  subsequently 
aiding  trustee  in  misappropriation 
of  proceeds  of  sale. 
10:803. 

Sale  of  trust  property  and  pay- 
ment of  proceeds  to  beneficiary  to 
the  loss  of  his  Judgment  creditor. 
6:944. 

Application  of  proceeds  as  affect- 
ing power  of  trustee  to  make  sale. 
12:585. 

6.    Purchase  hy  trustee. 

Trustee  cannot  purchase  at  his 
own  sale  directly  or  indirectly. 
1:631;   3:759;    5:950;   7:847. 

Application  of  the  general  rule 
where  the  trust  is  not  an  active 
one. 

7:847. 

Purchase  by  husband  or  wife  of 
trustee. 

10:804;  11:671. 

Purchase  of  ward's  land  by  a 
guardian. 

6:947;  11:671. 

Sale  by  mother  as   guardian  of 
her   infant   children  of   their  real 
estate  to  her  second  husband. 
8:868. 
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One  sustaining  a  trust  relation 
in  respect  to  property  cannot  pur- 
chase at  a  sale  thereof. 
2:701. 

A    purchase    by   one    occupying 
a   trust   relation   is   not   void   but 
voidable. 
4:848. 

Permission   jgiven    by    court   to 
trustee  to  purchase. 
11:671. 

Confirmation     of     purchase     by 
trustee    by    long    acquiescence   on 
the  part  of  the  beneficiaries. 
6:947;    8:868. 

Under  what  circumstances  a 
trustee  may  buy  from  the  cestui 
que  tmtt  ?  § 

3:759. 

Purchase    by    trustee   assuming 
bid  of  one  to  whom  property  had 
been    knocked    oft    by    the    auc- 
tioneer. \m 
8:868. 

Right   of   trustee   purchasing   at 
his  own  sale  to  have  the  sale  set 
aside  for  that  reason. 
10:804. 

Right  of  tenant  in  common  who 
Is  also  trustee  for  his   co-tenants 
to  purchase  at  a  partition  sale  of 
the  property. 
9:849. 

Right  of  trustee  purchasing  at 
his  own  'Sale  to  hold  title  until 
he  has  been  reimbursed  for  dis- 
charging liens. 

7:847.  ^'1 

Setting  aside  sale  to  trustee — 
Rights  of  trustee  upon  an  account- 
ing. 

3:759;   9:849. 

VI.     ESTATE  AND   RIQHT8  OF 
BENEFICIARY. 

Right  of   life  beneficiary   to  re- 
cover for  repairs. 
11:673. 

Transfer  of  interest  of  benefi- 
ciary. 

12:590. 


Beneficiaries      cannot      alienate 
their  interests  to  the  destruction 
of  the  trust. 
8:870. 

Purchaser    of    trust    property — 
Rights     as     to     improvements    or 
taxes  as  against  beneficiaries. 
3:762. 

Liability  of  trust  estate  for  debts 
of  beneficiary. 
3:762. 

After  creation  a  trust  cannot  be 
changed    without    the    consent    of 
the  beneficiary. 
1:628;  4:846. 

Rights  of  beneficiary. 
12 : 590. 

Trust    created    for    support    of 
wife  and   children— Right  of  child 
leaving  home. 
11:673. 


VII.  ADMINISTRATION         OF 

TRUSTS— POWER  OF  COURTS. 

Parties  to  action  to  enforce  ex- 
press trust. 
6:943. 

When   trustee   may   be    sued    at 
law. 

2:704. 

When   beneficiaries   may  invoke 
the  aid  of  a  court  of  equity. 
2:704;    5:948. 

EJquity  will  not  enforce  partition 
between  the  cestui  que  trustent  to 
the  destruction  of  an  active  trust. 
1 :  436. 

Disagreement   of   trustees    as    a 
ground  of   interference   in   equity. 
1:437. 

When   court  may  order   sale  of 
trust  estate  for  re-investment. 
5:948,  949. 

When    court   (should    order    im- 
provements   on    trust    estate    by 
trustee. 
9:360. 
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Expense   of   administering   of   a 
trust  constitutes  a  Hen  upon   the 
estate. 
1:556. 

Accounting    against    a   trustee — 
Power  of  court  to  declare  Hen  on 
land  In  another  state  to  secure  his 
Indebtedness  to  a  beneficiary. 
7:844. 

Action    by    irresponsible    trustee 
to  collect  trust  funds  by  foreclos- 
ure   of    a    mortgage — Beneficiaries 
necessary  parties. 
7:844. 

Action    to    compel    a    trustee    to 
perform     his     duties — Joinder     of 
grantor  and  his  wife. 
6:943. 

Suits  respecting  trust  property — 
Trustees    and    beneficiaries    neces 
sary  parties. 
6:943. 

Proceedings  by  guardian   of  mi 
nor  beneficiary  to  compel  adminis- 
tration of  trust. 
9:845. 

Power   of    equity    to    direct    the 
application  of   the  income   of   the 
trust  estate  to  the  payment  of  the 
claim  of  a  creditor. 
8:865. 

Construction  of  statute  empower- 
ing court  to  authorize  conveyance 
of  lands  held  in  trust. 
5:948. 

A  court  cannot  control  or  com- 
pel the  exercise  of  a  discretionary 
power. 
4:850. 

Power  of  equity  to  transfer  trust 
estates  from  trustees  in  one  state 
to  trustees  In  another. 
4:850. 

Power  of  court  to  apply  rents  of 
property  to   payment  of  debts  of 
beneficiary. 
12:590. 

Proceeding's  to  declare  a  trust — 
When  a  sale  may  be  ordered. 
2:704. 


Devise  of  property  to  trustees  to 
use  the  Income  to  educate  testa- 
tor's children — Power  of  court  to 
order  mortgaging  of  the  property 
to  raise  money  to  execute  the 
trust. 

4:850. 


UNDUE  INFLUENCE, 
see  i/eecls,  i^i  g* 


USURY. 


See  also  Mortgages,  IX,  h,  3. 
What  constitutes. 
5:583;  6:622;  7:552,  553;  8:660. 

Agreement  to  sell  and  huy  back 
at  increased  price  Is  not  usurious. 
11:66. 

As  a  defense  to  foreclosure  pro- 
ceedings. 

3:535;  4:547;  5:583;  6:621, 
622.  653;  7:552,  553;  8:559, 
560;  9:531;  10:470,  489; 
11:418;  12:390. 

Bonus  or  commission  to  broker. 
6:622;  7:553;  9:531. 

Building    and    loan     association 
transactions. 

4:547;  5:608;  6:653;  7:685; 
8:585;  9:563;  10:515. 

Vendee   assuming   usurious  debt 
can  not  set  up  usury  as  a  defense, 
as  usury  is  a  personal  defense. 
12 :  600. 


VACANT  LAND. 

See  Definitions. 


VACATION   OF   HIGH- 
WAYS. 

See  Highways  and  Streets,  II. 
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a.  In  general. 

b.  Consideration. 

c.  Offer  and  acceptance. 

d.  Conditional  sales  and  options. 

e.  Bond  for  title. 

f.  Construction  of  contracts. 

1.  In  general. 

2.  Time  as  essence  of  contract. 

3.  Particular  contracts  and  stiiv- 

ulations. 

4.  Forfeiture  of  contract. 

5.  Aseignment  of  contracts. 

II.  Estate,  bights  and  liabilities 

OF    PABTIES. 

a.  In  general. 

b.  Deficiency  or  excess  in  quan- 

tity. 

c.  Possession,  rents  and  Improve- 

ments. 

d.  Taxes  and  assessments. 

e.  Injury    to    or    destruction    ot 

property. 

III.  Fbaxtd  and  false  bepbesenta- 

TIONS. 

a.  In  general. 

b.  Concealment  and  silence. 

c.  Kinds   of   representations  and 

matters  affected. 

1.  Representations  by  agent. 

2.  Matters  of  intention  or  opin- 

ion. 

3.  As   to   title,   ownership  and 

incumbrances. 

4.  Boundaries. 

5.  Location. 

6.  Quantity. 

7.  Quality     of    land    and     im- 

provements. 

8.  Value. 

IV.  Action  fob  fbaud    ob    bescis- 

sioN  of  contbact. 

a.  Action  for  fraud,  in  general. 

b.  Rescission  of  contract,  in  gen- 

eral. 

c.  Grounds  for  rescission. 

1.  In  general. 

2.  Failure  of  title  or  defects  in 

title. 

3.  Mistakes. 

d.  Placing  parties  in  statu  quo. 

e.  Procedure. 

f.  Loss  or  waiver  of  rights. 

V.  Bbeach  of  contbact. 

a.  In  general. 

b.  Action  for  breach  of  contract 

— Procedure. 

c.  Measure  of  damages. 

VI.  Purchase  money. 


a.  In  general. 

b.  Reservation  of  title  to  eecura 
c  Action  by  vendor  to  recover. 

1.  In  general. 

2.  Tender  of  deed. 

3.  Procedure. 

4.  Defenses,  in  general. 

5.  Defenses — Failure  of,  or  de- 
fects in  title. 

6.  Defenses  —  Deficiency       in 
quantity. 

d.  Recovery  by  vendee. 

1.  In   general. 

2.  Lien  for  on  the  land. 
VII.    Vendob's  lien. 

a.  Nature  and  creation. 

b.  Assignment. 

c.  Loss  or  waiver  of  lien. 

d.  Priority  of  vendor's  lien. 

1.  In  general. 

2.  Subsequent   mortgagees   and 

purchasers. 

e.  Enforcement  of  lien. 

1.  In  general. 

2.  Against      subsequent      pur- 

chasers. 

3.  Parties  to  action. 

4.  Complaint. 

5.  Defenses. 

6.  Sale   under   decree  foreclos- 

ing. 


Abstracts  of  title.  See  Abstracts  of 
TiUe. 

Caveat  emptor.  See  Caveat  Emp- 
tor. 

Covenants.    See  Covenants. 

Fixtures.     See  Fixtures. 

Improvements.  See  Improvements, 
II,  b. 

Insurance.     See  Insurance,  II. 

Possession  of  land.    See  Possession. 

Sale  of  land  adversely  held.  See 
Adverse  Possession,  IX. 

Title.     See  Title,  II,  b. 


I.     REQUISITES,   VALIDITY  AND 
CONSTRUCTION     OF    CON- 
TRACT. 

a.     In  general. 

Description    of    real    estate.     See 
Boundaries  and  Description,  VII. 

What  law  determines  validity  of 
contract. 
11:56. 
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As  to  what  contBtitutee  a  contract 
of  Bale — General  prindples  and  par- 
ticular cases. 

4:852;      5:70;     6:948;      8:874; 
9:858;  11:56;  12:594. 

Contract  signed  by  the  vendor 
alone. 

7:861;  9:858. 

As  to  when  a  deed  will  be  treated 
as  an  executory  contract  to  convey. 
3:88;   4:855;  9:858. 

Contract  so  defectively  executed 
as  not  to  be  obligatory  but  which 
the  parties  are  ready  and  willing  to 
perform. 
3:763. 

Contract  by  correspondence. 
5:70;    9:858;    10:810;     11:681; 
12:594,  602. 

Mutuality  required. 
3:105;  5:70. 

Contract  by  agent 
11 :  56. 

Contract  of  sale  negotiated  by 
agent  acting  for  both  parties  with- 
out the  knowledge  of  one  of  them, 
not  void. 

6:117;  9:75. 

Agreement  giving  vendor  right 
to  buy  land  back  at  an  increased 
price. 

11:56. 

Joinder  of  wife. 
12:251. 

What  constitutes  a  contract  of  ex- 
change. 
12:594. 

Contract  by  one  of  two  tenants 
in  common  signing  the  name  of  the 
other  without  authority. 
2:707. 

Intoxication  of  party  when  con- 
tract  was  signed    as    ground    for 
avoiding  contract. 
12:598. 

Parol  acceptance  of  contract  by 
one  other  than  the  vendee  named 
therein. 
3:763. 


Ratification  of  contract 
10:809. 

b.     Consideration. 

Sufficiency  of  consideration. 
12:595,  598. 

Executed  void  promise  as  a  con- 
sideration. 
3:105. 

Presumption  as  to  consideration 
in  case  of  contracts  under  seal. 
11:57. 

Void  agreement  to  convey  land, 
no  consideration  for  promise  to  pay 
purchase  price. 
1:609. 

Contract  to  sell  public  lands,  to 
which  vendor  has  no  title,  falls  for 
want  of  consideration. 
7:65. 

When  service  of  a  child  to  a  pa- 
rent sufficient  consideration  to  sup- 
port contract  to  convey  land. 
7:65;   11:57. 

Privilege  of  naming  a  child  as  a 
sufficient    consideration    of    agree- 
ment to  convey  land  to  it. 
10:809. 

Effect  of  statute  making  written 
instrument  presumptive  evidence  of 
the  consideration. 
9:857. 

Sufficiency  of  evidence  to    estab- 
lish  consideration   and    burden   of 
proof. 
11:57. 

A  party  to  an  executed  contract 
for  the  sale  of  real  estate  will  not 
be  permitted  to  show  the  illegality 
of  the  consideration. 
1:46. 

0.  Offer   and    acceptance. 

Offer  does  not  constitute  contract 
until  it  has  been  accepted. 
9:71. 

To  complete  a  contract  by  the  ac- 
ceptance of  an  offer,  the  offer  must 
be  accepted  as  made. 
3:89. 
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In  order  for  an  offer  and  accept- 
ance to  'make  a  binding  contract, 
the  minds  of  the  parties  must  meet 
at  every  point 
7:65. 

An  unaccepted  proposition    does 
not  constitute  a  contract  of  sale. 
2:707. 

Acceptance  must  be  made  before 
offer  is  withdrawn. 
7:65. 

As  to  when  an  offer  and  accept- 
ance will  constitute  a  contract  of 
sale. 

4:852. 

Stipulation  in  offer    that    it  de- 
pends upon   the  happening  of  an- 
other event — Proof  of  the  happen- 
ing of  the  event. 
8:&74. 

Conditional  acceptance,  not  suffi- 
cient until  acquiesced  in. 
5:70. 


d.  Conditional  sales  and  options. 

What    constitutes    a    conditional 
sale,  and  effect. 
2:708. 

What  constitutes  an  option. 
11:56;   12:606. 

Assignment  of  option. 

2:73;   3:763;    10:812;   12:606. 

Revocation  of  option. 
9:857;  11:684. 

Forfeiture  of  rights. 
12:606. 

Joint  option — ^Right  to  profits. 
12:606. 

Rule  as  to  tender,  where  last  day 
of  option  falls  on  Sunday. 
12:606. 

To  get  the  benefit  of  an  option 
one  must  comply  with  its  terms. 
4:852. 

The  acceptance  of  a  proposal 
to  convey  land  at  the  option  of  the 
proposed   vendee,  within   the  time 


I 


limited  and  upon  the  terms  stated, 
creates  a  mutual  contract  capable 
of  enforcement  at  the  instance  of 
either  party. 

2:708;  7:852;  9:857;  11:684. 

To  give  one  the  benefit  of  an  op- 
tion for  the  purchase  of  real  estate 
he  must  show  full  compliance  with 
its  terms  within  the  time  given. 
8:877;  9:857;  10:812;  12:606. 

Extension  of  time  for  acceptance. 
12:606. 

Option  to  purchase  the  fee — ^Ef- 
fect  of  vendee  taking  a  lease  of  the 
premises. 
8:877. 

Option  contract  to  purchase — ^Ef- 
fect of  destruction  of  improvements 
between  the  offer  and  acceptance. 
10:812. 

Reasonable  certainty  in    the  de- 
scription is  sufficient  in  an  option. 
9:172. 

Vendor  can  not  destroy  rights  of 
optionee  by  a  bill  to  rescind. 
11:684. 

Option  to  purchase  mining  prop- 
erty— Rights  of  parties. 
11:684;  12:606. 

Measure  of  damages  for  breach  of 
contract  to  purchase  an  option. 
12:606. 

Option   not   specifying   what   es- 
tate should  be  bought — Imports  an 
agreement  to  convey  the  fee. 
9:857. 

Construction  of  option  to  buy  a 
half  interest  in  land  at  $4.00  per 
acre. 

12:606. 

Option    can   not    be  avoided  for 
failure  to  pay   nominal   considera- 
tion when  it  has  been  tendered  and 
payment  waived. 
11:57. 

Construction  of  particular  op- 
tions. 

7:852;    8:877;    10:812;    11:684; 
12:606. 
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e.      Bond    for   title. 

Aseignment  of  bond  for  title. 
7:851. 

Rights  and  liabilities  of  parties 
to  bond  for  title. 

4:853;  7:851;  9:856. 

Execution  of  a  bond  for  a  deed 
and  notes  for  the  purchase  money — 
Equitable     estate     and     rights     of 
parties. 
9:858. 

Estate   of  purchaser  of  land   in 
possession  under  a  bond  for  title. 
6:953. 

Right  of  vendor  to  convey  to 
widow  of  deceased  vendee  upon  her 
payment  of  the  purchase  money 
notes. 

6:953. 

Power  given  to  vendor  to  sell  for 
non-payment  of  purchase  money 
notes. 

7:851. 

Effect    of    pledge    of     purchase 
money  notes  taken  by  vendor  who 
has  given  a  bond  for  title. 
7 :  851. 

Effect  of  destruction  of  buildings 
upon  land  embraced  in  a  bond  for 
title. 

7:851. 

Effect  of  subsequent  conveyance 
to  third  person  by  vendor  who  has 
given  bond  for  title. 
8:876;  10:811. 

Bond  to  convey  land  "free  from 
all  incumbrances" — Effect  of  appro- 
priation of  land  for  public  high- 
way. 

9:856. 

Breach  of  bond  by  failure  of  title 
to  a  portion  of  the  land. 
9:856. 

Effect  of  parol  agreement  by  ven- 
dee with  third  person  advancing 
purchase  money  that  the  land 
should  be  conveyed  to  hilm  as  se- 
curity. 
9:856. 


Iowa    statute    construed — Rights 
of  vendor  where  part  of  purchase 
money  remains  unpaid  after  time 
for  payment. 
9:866. 

f.    Construction    of   contracts. 

1.    In  general. 

What  law  governs  the    construc- 
tion and  enforcement  of  a  contract. 
2:74;  8:73;  9:859;  11:56. 

Ck}ntract    to      convey    free    from 
'naxes." 
9:859. 


»> 


Construction  of  word  "sold. 

1:487. 


Contract    to    convey    lots    to    be 
afterward  platted. 
10:814. 

Estate  conveyed. 
11:683. 

Right  of  inspection. 
12:596. 

Contract  to  furnish  abstract. 
11:683. 

When  sale  presumed  to  be  by  the 
acre. 

6:954. 

Construction  of  contracts  in  ref- 
erence to  title. 
10:779. 

Good  and  sufficient  deed  defined. 
9:859. 

When  execution  of  deed  obliter- 
ates the  contract. 
3:763. 

Effect   of   surrender   of    contract 
by  vendee  to  vendor. 
3:763. 

As  to  when  a  contract  is  entire 
or  separable. 
3:763. 

Place  of  performance  of  contract. 
10:806. 

Effect    of    leaving    time   of    per- 
formance optional  with  grantee. 

11:683. 
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Contract  for  exchange  of  lands — 
What  operates  as  an  extinguish- 
ment. 

8:875. 

Ambiguous     contract     construed 
most  strongly  against  its  proposer. 
11:56. 

Waiver  of  technical  provisions  in 
contract  by  the  taking  of  posses- 
sion. 

3:763. 


Sale  of  tract  of  land  for  a  gross 
sum — Effect     of    qualifying    state- 
ment  of   quantity    by    the    words 
"more  or  less." 
2:707. 


2.     Time  as  essence  of  contract. 

As  a  rule,  time  is  not  of  the  es- 
sence of  a  contract. 
1:483. 


When  time  will  be  considered  as 

17.-I    ♦     *  «f»..4^»  «*  «««+^««+  K«. .  of  the  essence  of  the  contract. 
Effect  of  ^lS^^'^«Jl.^^^''f^\ll  1:483:  2:67;  3:90;  5:72;  7:854; 

ird   party   not  mentioned  in   the  o.ryi.    n.4o.    -.A.oio.     ii.cc. 


third   party 
body  thereof  as  a  party. 
3:763. 

As  to  when  agreement  to  deliver 
deed  and  make  payment  of  consid- 
eration will   be  treated  as  mutual 
and  dependent. 
3:763;  11:56. 

Contract  to  convey  with  covenant 
of  warranty — ^Municipal  assessments 
made   after   execution   of   contract 
but  before  execution  of  deed. 
4:854. 

Stipulation  for  determining  price 
by  appraisement  of  property — Rev- 
ocation of  appointment  of  apprads- 
ers. 

5:955. 

Discharging   vendor's   obligations 
by  execution  of  good  and  sufficient 
warranty  deed. 
9:859. 

Contract  to  convey  land  at  a  fu- 
ture date — Right  of  purchaser  to 
treat  contract  as  abandoned  prior 
to  such  date  on  account  of  the  ven- 
dor having  conveyed  the  land  to  a 
third  person. 
4:852. 

Mere  statement  of  the  number  of 
acres  in  a  survey,  not  a  warranty 
as  to  quantity. 
4:859. 

Effect  of  provision  for  forfeiture 
of  contract  on  account  of  non-pay- 
ment  of  the   purchase   price. 
11:571. 


8:74;    9:72;    10:813;     11:56; 
12:602. 

Effect  of   making    time    the   es- 
sence of  a  contract. 
7:69. 

Where  parties  make  time  the  es- 
sence of  their  contract,  courts  will 
enforce  the  stipulation  though  hard- 
ship results. 

3:90;   7:69;  9:72. 

Effect  of  failure  of  party  to  in- 
sist upon  stipulation  making  time 
the   ( sFonce   of  the   contract. 
4:74. 

Making   time   the    essence    of  a 
contract  by  performance  or  tender 
by  one  party,  and  demand  by  the 
other. 
8:74. 

Stipulation  making  time  the  es- 
sence, can  not  be  invoked  by  the 
party  guilty  of  laches,  to  defeat  the 
enforcement  of  the  contract. 

8:74. 

Waiver     of    stipulation     making 
time  the  essence  of  the  contract. 
3:761;  3:90;  6:121. 

Rights  of  parties  where  stipula- 
tion making  time   the  essence  of  the 
contract    has    not    been     complied 
with. 
5:72. 

Option  contract — Effect  of  would- 
be  purchaser's  failure  to  perform. 
6:121. 
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Time  of  performance  may  be  ex- 
tended by  parol. 
1:483. 

Time  not  of  the  essence  of  tlie 
contract — ^Reasonable  time  allowed 
for  performance. 
3:90. 


3.    Particular  contracts  and  etipu- 

lationa. 

Stipulation  converting  contract  of 
sale  into  a  lease  upon  vendee's  fail- 
ure to  make  payments. 

8 : 875. 

Stipulation  for  a  conveyance  on 
or  before  a  given  date — Option  is 
with  the  vendor. 
4:852. 

Stipulation  in  note  that  it  is  giv- 
en in  part  payment  for  rent. 
2:707. 

Stipulation  for  the  payment  of  a 
certain  price  per  acre  and  for  the 
making  of  a  survey— Computation 
to  be  made  by  horizontal  measure- 
ments. 
7:855. 

Stipulation  binding  vendee  to  re- 
convey    to    vendor    for    a    certain 
sum.  when  he  concludes  to  sell. 
10:814. 

Contract  to  purchase  land  "free 
of  all  incumbrances" — Effect  of  lo- 
cation of  line  for  a  railroad  across 
the  land. 
5:955. 

Contract  to  convey  "by  good  war- 
ranty deed" — Necessity  of  vendor's 
wife  Joining  in  the  deed. 
10:814. 

Agreement    to    give    good    deed 
"free  from  all   incumbrances" — Ob- 
ligation to  remove  claims  allowed 
against  deceased  owner. 
11:683. 

Stipulation  that  part  of  the  land 
should  be  dedicated  for  a  street — 
Rights  of  grantee  upon  municipal- 
ity refusing  to  accept  dedication. 
12:602. 


Construction  of  offer  to  sell  "sur- 
face rights"  of  a  certain  tract  of 
land. 

6:952. 

Agreement  to  protect  vendor  in 
an  action  to  establish  his  title  and 
to  purchase  the  land  at  a  specified 
sum  if  it  goes  in  his  favor. 
6:949. 

Agreement  by  vendor  to  make 
conveyance  "on  or  before"  a  given 
date,  if  the  vendee  shall  "on  or  be- 
fore that  date"  pay  the  purchase 
price — Payment  or  tender  of  price 
within  the  time  gives  immediate 
right  to  conveyance. 
2:66. 

Construction  of  particular  con- 
tracts. 

2:708;  3:124.  763;  4:854;  5:71. 
955;  6:952;  7:855;  8:881; 
9:860;  10:814;  11:56,  683; 
12:596. 

4.    Forfeiture  of  contract 

Notice  of  intention  to  declare  a 
forfeiture. 

6:951;    7:854;    8:880;    11:682. 

A  forfeiture  can  be  Invoked  only 
by  the  party  for  whose  benefit  it  Is 
provided. 

3:764;   6:951;   8:880. 

One  seeking  to  declare  a  forfeit- 
ure must  act  promptly. 

6:955;  6:951;  8:880;  9:859; 
10:813;   11:682. 

Forfeiture  can  be  asserted  only  in 
accordance  with  terms  of  contract. 
6:951;   11:682. 

One  who  has  put  It  out  of  his 
power  to  perform  his  contract  can 
not  enforce  a  forfeiture. 
6:951;  10:813. 

Failure  to  make  payments — For- 
feiture of  previous  payment. 
2:707. 

Forfeiture    for    non-payment    of 
purchase    money,    where    time    Is 
made  the  essence  of  a  contract 
7:854;    12:602. 
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Forfeiture  for  default  In  payment 
of  purchase  price,  when  time  Is  not 
made  the  essence  of  the  contract 
10:813. 

Forfeiture   by   breach   of    agree- 
ment   to    construct    and    operate 
street  car  line. 
9:859. 

Vendee  subject  to  forfeiture  for 
non-payment  of  taxes — ^Waiver  of 
forfeiture  by  vendor  making  pay- 
ment. 

10:813. 

Forfeiture    not    decreed    against 
one  who  has  been  and  is  willing 'to 
do  equity. 
3:764. 

Forfeiture  of  earnest  money  paid 
by  a  purchaser — ^Effect  upon  his  ob- 
ligation to  complete  the  purchase. 
3:764;   11:682. 

Forfeiture  by  non-performance  of 
vendee — Rights  of  parties  as  to  im- 
provements and  payments  made  by 
the  vendee. 
4:858. 

Waiver  of  vendor's  intended  for- 
feiture by  his  bringing  action   to 
foreclose  vendor's  lien. 
6:961. 

Waiver  of  right  to  enforce  for- 
feiture by  subsequent  acts  recogniz- 
ing the   contract. 

6:951;  7:854;  11:682;  12:602. 

Rights  as  to  money  paid  or  de- 
posited. 

12:602.  604. 

Right  of  vendor  to  dispose  of  the 
property  upon  default  of  vendee. 
11:682. 

Forfeiture  by  mere  delay. 
12:602. 

When  equity  will  relieve  against 
a  stipulation  for  a  forfeiture. 
8:880. 

Requirements     of     vendee     who 
seeks  relief  from  a  forfeiture  and 
rights  of  vendor. 
9:859. 


5.    Assignment  of  contracts^ 

Assignment  of  optional  contract 
for  a  sale  of  land. 

2:73;   3:763;   10:812;  12:606. 

Provision  against  assignment  of 
contract  without  vendor's  consent — 
Not   broken   by    transfer    through 
operation  of  a  Judgment. 
2:73. 

Rights  acquired  by  assignment  of 
contract  for  the  purchase  of  land. 
4:854;  7:853;  8:878. 

Title  of  assignee  of  contract  for 
the  sale  of  land. 
5:955. 


li.     ESTATE,    RIGHTS,   AND    LIA- 
BILITIES OF  PARTIES. 

a.     In  general. 

Application  of  the  doctrine  of  the 
relation  of  a  conveyance  back  to 
the  date  of  the  contract  of  sale. 
3:288. 

Acceptance  by  vendee  of  inferior 
deed — ^Waiver  of  his  right  to  bet- 
ter deed. 
1:507. 

Effect  of  vendee  taking  or  giving 
a  lease. 

10:813;   12:597. 

Rights  of  parties  to  an  auction 
sale  of  real  estate. 

10:808;  11:679;  12:599. 

Waiver  of  rights  under  contract. 
12:602. 

When  vendee  becomes  holder  of 
the  equitable  title. 
8:875;  11:677. 

Waiver  by  vendee  of  his  right  to 
examine  executed  deeds. 
8:875. 

Rights  as  to  possession  of  muni- 
ments of  title. 
9:855. 

Purchase  of  better  title  by  ven- 
dee— ^Rights  of  parties. 
2:225. 
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Retention  of  purchase  money  by 
vendee  on  account   of    outstanding 
dower  right. 
9:871. 

Rights  of  one  purchasing  from  a 
person  in  possession  without  title, 
but  having  merely  a  parol  contract 
with  the  owner  to  purchase. 
4:862. 

Tender    of   performance   by   one 
succeeding  to  interest  of  some  of 
the  vendee's  heirs. 
8:879. 

Mere  negotiations  for  a  contract 
do  not  vest  any  right  in  the  nego- 
tiator. 

12:597. 

Mere   executory   contract   to  sell 
does  not  give  vendee  any  estate  in 
the  land. 
10:806. 

Interest  of  vendor  in  lands  which 
he  is  bound  by  a  contract  under 
seal  to  convey. 
10:806. 

Right  of  vendee  to  tender    pay- 
ments  on   conditio^   that  deed   be 
executed. 
10:806. 

Vendee  acquires  all  the  rights  of 
his   vendor   to   maintain   ejectment 
or    trespass. 
7:850. 

Vendor  not  bound  to  execute  deed 
naming    a    different    consideration 
than  that  stated  in  the  contract. 
3:763. 

Renunciation   of    contract — What 
constitutes  and  rights  of  parties.  > 
4:857. 

Vendee  assuming  payment  of  sub- 
scription  by  vendor  to  a  railroad 
company — ^Rights  of  vendor  where 
payment  is  never  required. 
5:957. 

Purchase  from  one  in  possession 
who  points  out  his  boundaries — Re- 
covery by  vendee  upon  failure  of 
vendor's  title  as  to  part  of  the 
tract. 

10:815. 


Termination  of  contract  by  death 
of  vendor — ^Rights  of  vendee. 
12:604. 

Death  of  vendor  after  contract  of 
sale — ^Rights  of  his  executor — Appli- 
cation of  doctrine  of  equitable  con- 
version. 
11:176. 

Vendor's  reservation  of  his  rights 

as  lessor  entitles   him   to   recover 

damages     resulting     from    lessee's 

breach  of  covenant  to  make  repairs. 

1 :  547a. 

Conveyance  by  vendor  to  a  third 
person,  who  afterwards  conveys  to 
the  vendee — Rights  and  remedies  of 
the  parties. 
4:862. 

Liability  of  vendee  for  deduction 
of  purchase  price,  obtained  through 
his   giving   the    vendor    erroneous 
legal  advice. 
11:238. 

Eviction  of  grantee  under  para- 
mount title — No  liability  against 
vendor  who  made  no  covenant  or 
representation  as  to  title  and  was 
guilty  of  no  fraud. 
6:954. 

b.     Deflcfency  or  excess  in 
quantity. 

Value  of  land  must  be  shown  to 
entitle  one  to  recover  for  shortage. 
7:857. 

Sale  in   gross    without    fraud — 
Purchaser  takes  at  his  own  risk  as 
to  quantity. 
6:954. 

Sale  in  gross  without  representa- 
tion as  to  quantity — ^Right  of  pur- 
chaser to  recover  for  deficiency. 
9:861. 

When  vendee  may  recover  for  de- 
ficiency in  quantity  where  there  is 
no  covenant  as  to  quantity. 
8:882. 

Sale  upon   unqualified  statement 
as  to  quantity — ^Rlght  of  vendee  to 
relief  in  case  of  deficiency. 
7:857. 
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Abatement  of  the  purchase  price 
on  account  oi  deficiency  In  quanti- 
ty. 

4:859;  7:867;  10:815;  11:532. 

Rights  of  vendee  in  case  of  de- 
ficiency in  quantity. 
10:815. 

Sale  of  tract  of  land  in  gross  de- 
scribed as  containing  a  certain 
number  of  acres  "more  or  less" — 
Right  of  vendor  to  recover  for  ex- 
cess in  acreage. 
7:857. 


c.     Possession,  rents  and  Improve- 

nnents. 

Right  to  possession. 
11:683. 

Vendor  wrongfully  keeping  ven- 
dee  out   of   possession — ^Rights    of 
parties. 
6:949. 

Effect  of  vendor  procuring  an  at- 
tornment from   tenant  of  assignee 
of  his  vendee. 
6:949. 

Vendee  wrongfully  taking  posses- 
sion can  not  recover  for  improve- 
ments. 
2:710. 


d.     Taxes    and    assessments. 

Liability  of  vendor  remainiing  in 
possession  for  taxes. 
11 : 572. 

Action  by  vendor  on  vendee's  cov- 
enant  to   pay   taxes — Necessity   of 
tender  of  deed. 
8:875. 

Rights  and  liabilities  of  vendor 
and  vendee  as  to  taxes. 
6:950;  11:601. 

e.     Injury  to  or  destruction  of 
property. 

Right  of  vendee  entitled  to  a 
deed  to  sue  for  injury  to  the  prop- 
erty. 

3:613;  11:678. 


Accrued  damages — Who  may  re- 
cover. 

1:600;     4:854;     5:957;     6:949; 
7:850;   8:872. 

Appropriation  of  land  for  public 
use— Rights  of  vendor  and  vendee 
as  to  damages. 

11:169;  12:135. 

Damages   resulting  from  a   tres- 
pass upon  the  land. 
8:872. 

Damages  for  the  continuance  of 
a  railroad  previously  constructed. 
6:949;  8:872. 

Damages    subsequently    accruing 
from  improperly  constructed  sewer. 
8 :  850. 

Reservation  by    vendor  of    right 
to  damages  for  temporary  injury  to 
land  not  taken  by  an  appropriation 
for  a  sewer. 
7:850. 

Rights  of  vendor  and  vendee  as 
to  compensation  for  the  appropria- 
tion of  land  for  highway  or  rail- 
road  purposes. 

1:600;    3:667;     4:744;     7:850; 
8:872;  9:854;  10:807. 

'Conveyance  pending  appropria- 
tion of  land  for  public  use — ^Right 
to  damages. 

10:807;  11:169;  12:135. 

Damages  for  continuance  of  un- 
lawful occupation  by  telegraph  line. 
10:806. 

Right  of  vendor  taking  reconvey- 
ance   of   land   to   have   action   for 
damages  to  it. 
8:873. 

Liability  of  vendor  to  vendee  for 
injury  to  property  after  sale. 
12:603. 

Rights  and  liabilities  of  parties 
upon  destruction  of  buildings  after 
contract  of  sale. 

8:871;   11:677;   12:603. 

Destruction  of  buildings  after 
contract  of  sale — ^Right  to  insur- 
ance. 

9 : 853. 
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ill.     FRAUD  AND  FALSE  REPRE- 
SENTATIONS. 

a-    In  general. 

Elemente  necessary  In  order  for 
misrepresentation  or  concealment  to 
afford  a  ground  of  action. 
3:102;  10:62. 

Rightful  reliance  upon  represen- 
tations as  a  necessary  element. 
1:48,  485;  2:71;  3:96. 

Right  of  one  to  rely  upon  repre- 
sentations— ^Diligence  required  of 
injured  party  and  effect  of  his  fail- 
ure to  make  inquiry  as  to  truth  of 
representations. 

3:93,    95,    102;     4:80;     6:123; 
8:77,  78. 

Knowledge  of  falsity  of  represen- 
tations and  willfulness  of  party 
making  them  as  a  requisite  to  an 
action  therefor. 

1:50,  484;  2:71;  3:92;  8:79. 

Where  one  knows  that  his  rep- 
resentations are  being  relied  upon, 
he  is  responsible  for  their  falsity, 
regardless  of  his  own  knowledge  in 
the  matter. 
5:77;  7:72. 

Party   seeking   relief  must  have 
relied  upon  representatione  to  his 
injury. 
4:76. 

Must  be  as  to  existing  facts,  not 
mere   premises   or   conjectures. 
1 :  484. 

Misrepresentations  as  to  material 
facts,  by  which  one  is  induced  to 
act,  constitute  fraud. 
3:92. 

May    consist    in    presenting    the 
truth  so  as  to  create  a  false  im- 
pression. 
2:71. 

Representations  as  to  matters  of 
public  record — Right  to  relief. 
2:71;   3:102. 

Representations  as  to  lands  lo- 
cated at  a  distance. 

3:94;  8:78;  10:63;  11:59. 


Representations  concerning  mat- 
ters peculiarly  within    the    knowl- 
edge of  the  party  making  them. 
3:102. 

Taking  advantage  of  one's  inabil- 
ity to  read,  constitutes  fraud. 
8:79. 

Broken  pronodse  does  not  consti- 
tute fraud. 
6:125. 

Action     for    deceit,    by    vendee 
against  his  vendor,  is  not  an  action 
on  the  contract 
9:75. 

Effect  of  vendee's  acceptance  of 
a  contract  with  knowledge  of  his 
vendor's  fraud  in  procuring  it 
10:62. 

Sale  of   land    to   a    corporation 
through    one    of    its    promoters — 
Fraud — Rights  of  parties. 
7:856. 

Vendee's  right  of  action  for  fraud 
does  not  pass  to  third  person   to 
whom  he  causes  conveyance  to  be 
made. 
4:76. 

Particular  cases. 
3:92;  6:123;  11:59;  12:598. 

b.    Concealment  and  silence. 

Effect  of  concealment  by  silence. 
1:60. 

Concealment  of  facts  as  fraud. 
3:93. 

Concealment  from  vendor  of  facts 
which    will    increase    the    future 
value  of  the  land. 
3:96. 

Concealment  by  vendee  of  his 
knowledge  as  to  the  value  of  the 
lands. 

3:93;  5:77;  7:74;  11:59. 

c.      Kinds    of    representations    and 
matters  affected. 

1.  RepreaentatUma  hy  agent. 

When  vendor,  bound  by  the  false 
representations  of  his  agent. 
2:68;  4:76,  78;  6:123;  7:71. 
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Liability  of  vendor  for  false  rep- 
resentations of  his  tenant 
6:123. 

When  principal  and  agent  both 
liable  for  the  latter's  fraud. 
3:102. 

Uablllty  of  county  for  fraudulent 
representations  of  its  officers  In  a 
sale  of  real  estate. 
6:954. 


2.    Matters  of  intention  or  opinion. 

False  representations  as  to  matp 
ters  of  intention  do  not  constitute 
fraud. 

3:93;   5:76. 

Mere  expression  of  opinion,  not 
sufficient 

2:71;  4:77;  5:76;  6:125;  7:73; 
9:76. 

Representations  held  to  be  matr 
ters  of  opinion  or  of  a  promissory 
nature. 

7:73;  8:80. 


3.    As  to  title,  ownership  and  in- 
cumbrances. 

Expression  of  opinion  as  to  suf- 
ficiency of  title. 
9:76. 

False  representations  as  to  the 
character  of  title  may  constitute  ac- 
tionable fraud. 

4:76;  7:72;  12:598. 

Misrepresentations   as   to   record 

title — Courts  slow  to  grant  relief. 

1:486. 

■  -il 
Representation  that  title  Is  good, 

made  by  one  In  a  position  to  know. 

3:93. 

False  representations  as  to  own- 
ership, knowingly  made. 
10:63. 

Representation  of  one  as  the  own- 
er of  lands,  when  the  title  is  held 
by  his  wife. 
9:76. 


Representations  that  certain 
mortgages  had  been  paid  and  satis- 
fled. 

3:93. 

Concealment  or    misrepresenting 
defects  or  incumbrances. 
8:77. 

Amount  of  existing  incumbrances. 
3:102;  8:76. 

Representations   as    to    amount 
due  on  mortgage  resulting  from  in- 
ability to  accurately  calculate. 
6:123. 

Particular  cases. 
6:124;  12:598. 


4.    Boundaries, 

P^lse  representations  as  to  boun- 
daries. 
9:76. 

As  to  boundaries,  where  vendor 
undertakes  to  point  them  out 
3:93. 

Representations  as  to    width    of 
street. 

12:598. 

Relief  from  false  representations 
as  to  boundaries,  made  by  executor 
tn  selling  lands  of  his  decedent. 
4:79. 

When  vendee  not  entitled  to  dam- 
ages. 

10:63. 

5.    Location. 

Relief  may  be  granted  for  false 
representation  as  to  location. 
1:50;  3:93;  8:77. 

Relative  distance  from  city. 
1:49. 

Misrepresentation     by     a    party 
claiming  right  to  a  timber  culture 
claim. 
2:68. 

Representation  as    to    residence 
character  of  a  street. 
8:77. 
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6.    Quantity. 

What  false  representations  as  to 
quantity  will  give  relief. 
1:50;   4:77;   11:59. 

To  authorize  rescission    grantee 
must  be  induced  to  rely  upon  them 
through  fraud. 
2:71. 

Purchase  by  the  acre — Effect  of 
fraudulent    representations    as    to 
number  of  acres. 
7:71. 

Willfulness  of  misrepresentations 
as  to  quantity  will  authorize  a  re- 
scission. 
8:77. 

Representations    as    to    quantity 
claimed  to  be  based  upon  measure- 
ment. 
2:71. 

Effect  of  grantee's  knowledge  of 
boundaries     as     relieving     grantor 
from   responsibility  for  fraudulent 
representation  as  to  quantity. 
5:75. 

When  fraudulent. 
5:75. 

Rescission  can  not  be  had  where 
purchaser  acquires  knowledge  be- 
fore accepting  conveyance. 

7:71. 

Representations  held  insufflciemt. 
2:71. 

7.    Quality   of   land   and   improve- 
ments. 

When  fraudulent. 
5:75. 

No  relief  to  purchaser  having  op- 
portunity to  examine  land,  unless 
he  is  prevented  from  doing  so  by 
fraud  or  artifice. 
1:485. 

Representations  as  to  character, 
fertility,   and   improvements. 
3:102;   7:73. 

Quantity  of  fruit  trees  on  land. 
1:50. 


Proposed  construction  of  railroad. 
1:50. 

Sufficiency  of  water  supply  for  ir- 
rigation. 
2:71. 

Mineral  qualities. 
7:71. 

Disposition  of  stream  to  overflow. 

7:71. 

Representations  as  to  the  number 
of  acres  in  cultivation  and  the  prof- 
its realized. 
10:63. 

Representations   that    lands    are 
not  subject  to  overflow,  and  covered 
with  timber. 
10:63. 

Amount  of  coal  underneath  land. 
12:598. 

Representations  as  to  contem- 
plated improvements,  not  knowing- 
ly false. 

3:93;  7:73.  "^ 

Character  of  soil  and  water  sup- 
ply, where  vendee  had  inspected 
premises. 

6:123;  7:73. 

Existence  of  minerals  where  ven- 
dee had  equal  opportunity  to  know. 
6:123. 

Representations  as  to  proposed 
improvements. 

6:125;  7:73;  8:80. 

8.    Value, 

As  to  when  misrepresentations 
as  to  value  will  entitle  one  to  re- 
lief. 

2:69;   3:94;   5:75;   7:71;   11:59. 

As  to  when  relief  may  be  grant- 
ed  for  false  representations  as  to 
the  cost  of  property. 
6:124;  7:72;  11:59. 

Price   paid    for   mill   and   profits 
realized. 
1:484. 

Earnings  of  hotel  property. 
6:123. 


VENDOR  AND  VENDEE,  IV,  a— b. 


721 


Statement  as  to  profits   realized 
from  land. 
11:59. 

Quantity  of  timber  upon  land. 
3:93. 

As  to  price  at  which  property  had 
been  previously  sold. 
3:93. 

Representations  as  to  rentals. 
4:77;  6:123;  8:77. 

Material    representations    as    to 
value  of  land  in  another  state. 
7:71. 

As   to    easements    or    appurten- 
ances. 
7:71. 

As  to  newness  of  building. 
8:77. 

As  to  elevation  of  lot,  with  refer- 
ence to  grading  of  adjoining  street. 
8:77. 

Representations    as   to    value    of 
stock  given  in  exchange  for  land. 
8:78. 

Representation    as    to    date    to 
which  interest  on  an  incumbrance 
has  been  paid. 
9 :  76. 

Statements  of  value  made  effec- 
tive by  false  recitals  of  considera- 
tion in  fictitious  instruments. 
10:63. 

False  representations  by  person 
occupying  position  of  trust  and  con- 
fidence toward  party  relying  there- 
on. 

5:75. 

A  purchaser  on  Joint  account  of 
another  is  liable  for  fraudulently 
representing  cost  of  the  land  to 
his  co-purchaser,  although  the  lat- 
ter realized  sufficient  on  the  land 
to  make  him  whole. 
9:76. 

A  vendee  who  is  acquainted  with 
the  value  of  land  and  misrepresents 
the  quality   thereof  to   a  non-resi- 


dent owner,  may  be  liable  for  dam- 
ages. 
9:76. 

Fraud  against  vendor — False  rep- 
resentations as  to  use  to  be  made 
of  the  property  which  would  affect 
the  value  of  other  property  belong- 
ing to  him. 
3:96. 

False  representations    knowingly 
made  by  the  vendee  as  to  the  value 
of  bank  stock  given  in  payment  for 
land. 
7:71. 


IV.     ACTION    FOR    FRAUD    OR 
RESCISSION    OF   CONTRACT. 

a.      Action    for    fraud,    In    general. 

Relief  from  fraud — Election  of 
remedies. 

1:484;  5:78;  6:126;  7:75;  11:59. 

Essentials  to  a  recovery. 
2:71. 

Ignorance  as  an  excuse  for  con- 
tributory negligence  of  a  defraud- 
ed party. 

.  2:72. 

Liability  of  participant  though  he 
received  no  benefit. 
3:102. 

When     presumption      of     fraud 
arises. 
8:76. 

Proof  of  fraud  required. 
5:78. 

Measure  of  damages. 

1:484;      2:68;      3:102;      6:127; 
7:76;  9:75. 

Action  for  damages  by  vendee  re- 
taining    land — Deduction     of     its 
value  from  the  amount  of  recovery. 
5:958. 

b.     Rescission  of  contract,  in 
general. 

Written  contract  may  be  rescind- 
ed by  parol  agreement. 
1:486. 
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Parol  agreement  to  rescind  writ- 
ten contract  must  be  clearly  prored. 
2:667. 

Party  having  right  to,  must  act 
promptly. 
1:486. 

Recovery  of  money  paid. 
11:60. 

Resciseion  of  conveyance  in  con- 
sideration of  support 
11:60. 

Mutual  covenant  to  convey  and 
pay  purchase  money — ^Tender  re- 
quired of  vendee  in  order  to  place 
vendor  in  default  and  give  vendee 
right  to  rescind. 
10:813. 

Passing  of  vendee's  right  to  re- 
scind his  contract  by  assignment  of 
his  interest  in  the  land. 
10:806. 

Rescission  of  contract  by  the  par- 
ties— ^Rights  of  defaulting  vendee 
as  to  recovery  of  purchase  money 
paid. 

3:765. 

When  taking  possession  by  ven- 
dor amounts  to  a  rescission. 
5:968. 

When  executed  contract  may  be 
rescinded. 
^      9:861. 

What  amounts  to  an  election  to 
rescind. 

7:77;  10:64. 

When  contract  may  be  orally  re- 
scinded. 

8:81;  11:60. 

Rescission  of  option  contract. 
10:64. 

As  to  what  is  a  disaffirmance. 
5:81. 

One  guilty  of  fraud  can  not  have 
a  rescission. 
3:105. 

Right  to  rescission  after  specific 
performance  has  been  denied. 
12:604. 


Default  in  tender  of  mortgage  by 
vendee  as  barring  his  right  to  re- 
scind. 

11:682. 

Not  granted  on  account  of  mis- 
take of  one  of  the  parties  alone. 
5:257. 

c.    Grounds  for   rescission. 

1.    In  general. 

Mental  incapacity. 
11:238. 

Elxcessive  price. 
3:101. 

Failure  or  inadequacy  of  con- 
sideration as  a  ground  for  rescis- 
sion. ' 

1:486;  2:72;  4:81;  7:77. 

Failure  to  make  title  satisfactory. 
12:605. 

Fraudulent  representations  aa  to 
title. 

11:238. 

Failure  to  furnish  abstract  with- 
in stipulated  time. 
12:604. 

ReBcission  for  breach  of  covenant 
of  insolvent  vendor. 
3:101;  10:64. 

Rescission  for  non-payment  of 
purchase  price. 

9:861;  12:598,  605. 

Unreasonable  delay '  in  execution 
of  conveyance. 

7:77. 

Failure  of  vendor  to  execute  deed 
according  to  contract  is  ground  for. 
1:486. 

Failure  to  give  possession  at  time 
agreed,  not  ground  for. 
6:128. 

False  representations  as  to  loca- 
tion of  manufactory. 
8:99. 

Excess  in  quantity  as  ground  for 
rescission  by  vendor. 
3:100. 
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Fftllure  of  agent  to   disclose  to 
his  pHncipal  his  interest  in  realty 
conveyed  to  such  principal. 
8:101. 

Acts  by  vendor  which  render  it 
impossible  for  him  to  perform  his 
contract. 
5:958. 

« 

Right  of  vendee  to  rescission  on 
account  of  vendor's  conveyance  to 
a  third  penon. 
3:768. 

Possibility  of  an  infant    vendor 
avoiding  his  deed,  not  ground  for 
rescinding  a  contract  of  sale. 
3:418. 

Failure  of  vendor  to  perform  his 
agreement  as  to  execution  of  deed. 
8:81. 

Rescission  for  delay  in  comply- 
ing with  contract  of  which  time  is 
not  the  essence. 
9:77. 
Contract  for  exchange  of  real  es- 
tate for  oil  stock. 
12:698. 
Right  to  rescission  for  material 
false      representations     innocently 
made  or  the  concealment  of  mate- 
rial  facts  by  mistake  or  inadver- 
tance. 
4:866. 

Particular  cases. 
3:101;  4:85;  5:82;  6:128;  7:77, 
78;  9:77;  10:64;  11:60. 

2.    Failure   of   title   or  defects   in 

title. 

Failure  of  title,  not  ground  for 
in  absence  of  fraud. 
2:710;  7:72. 

Failure  of  title  gives  vendee  right 
to  rescind. 
1:486. 

Failure  of  title  to  a  portion  of 
the  land,  as  ground  for  a  rescission. 
4:82. 

Failure  of  title  as  to  small  part 
of  premises  which  can  be  compen- 
sated in  money. 
7:858. 


When  vendee  must  rely  upon  the 
covenants  of  warranty  in  his  deed, 
instead  of  seeking  rescission. 
2:72;  4:82. 

Cloud  on  title  as  ground  for  re- 
scinding optional  contract. 
6:128. 

* 

'     Rights  of    purchaser   under  con- 
tract giving  him  right  to  disaffirm 
{if  dissatisfied  with  the  title. 
I         8:765. 

Existence  of  platted  street  which 
municipality     may     open     without 
compensation. 
6:958. 

Defect  in  title  existing  at  time  of 
sale,  where  solvent  vendor  tenders 
warranty  deed  curing  the  defect. 
6:954. 

Rights  of  vendee  who  goes  into 
possession  under  a  deed  with  cov- 
enants. 
7:858. 

Rescission    of    contract    for    ex- 
change of  lands  on  account  of  in- 
ability of  one  party  to  convey  a 
good  record  title.' 
10:783. 
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Demand  for  good  and    sufficient 
deed  as  a  prerequisite  to  the  action. 
5:697. 

Sale  of  mining  claim  by  one  hold- 
ing government  certificate  of  pur- 
chase— Sufficiency  of  tender  of 
deed  by  ^vendor  holding  such  cer- 
tificate. 
10:569. 

After  possession  taken,  rescission 
can  not  be  had  for  failure  of  title 
in  the  absence  of  fraud. 
3:105. 

Vendee  can  not  abruptly  declare 
contract  at  an  end,  on  account  of 
defects  in  title  where  vendor  has 
been  at  considerable  expense  in  at- 
tempting to  perfect  his  title  and 
has  fair  prospects  for  succeeding  in 
doing  so. 
4:82. 
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As  to  what  defects  in  title  give 
a    right    to    a    rescission — General 
principles  and  particular  cases. 
7:858;     8:884;    9:861;     10:783, 
815;   11:60;    12:604. 


3.    Mistaket. 

Rescission  for  mistake. 
4:86;    5:82;    6:130. 

Mutual  mistake  as  to  quantity. 
8:883. 

Mistake  of  vendor  as  to  amount 
of  incumbrance  upon  the  land. 
5:958. 

Mistake  as  to  essential  fact  form- 
ing inducement  for  contract,  suffi- 
cient. 

1:486. 

Mistake  in  description  which  can 
be  compensated. 
6:128. 

Mutual  miistake  or  misunder- 
standing as  to  boundaries  and  locar 
tion. 

9:861. 

Error  in  quantity  as  ground  for 
rescission. 

5:956;  12:596,  604. 

Conveyance  of  the  wrong  land. 
12:598. 

d.     Placing    parties    In    statu    quo. 

Parties  seeking  to  rescind  must 
offer  to  place  the  other  party  in 
statu  quo. 

1:486;    4:85;  6:129;  7:79;  8:82. 

Rescission    will   not   be   granted 
where  the  parties  can  not  be  placed 
in    statu    quo. 
4:83;  7:79. 

No  variance  from  this  rule,  un- 
less   the    clearest    and     strongest 
equity  imperatively  demands  it. 
9:78. 

Effect  of  one's  inability  to  place 
parties    in    statu   quo   without   his 
fault. 
8:82. 


Return  of  consideration  as  a  pre- 
requisite. 

2:536;  3:98;   5:83;  7:79;  8:82; 
9:861;  11:60;  12:598. 

Exception  to  this  rule  where  con- 
veyance is  obtained  by  a  fraud  from 
an  incompetent  and  a  spendthrift. 

9:78. 

Reimbursement  for  improve- 
ments. 

5:83;  9:861. 

Party  seeking  rescission   on   the 
ground  of  fraud,  not  bound  to  make 
actual  restoration — Offer  to  do  so  in 
complaint,  sufficient. 
2:72. 

Destruction   of   house    by    flre — 
Vendee   not  liable  for,  in   the  ab- 
sence of  negligence. 
5:83. 

When   deed   of  reconveyance    or 
restoration  of  possession,  not  a  pre- 
requisite. 
9:78. 

Rescission  for  fault  of  vendor — 
Right    of    vendee    to    recover    pur- 
chase   money    with    interest    and 
value  of  improvements. 
5:958. 

Permitting  compensation  of  prop- 
erty as  a  substitute  for  its  return. 
4:85. 

Party  guilty  of  fraud  can  not  re- 
cover expenses  incurred  in  litiga- 
tion. 

4:85. 

Rescission    of    contract    for    ex 
change  of  land  and  personal  prop- 
erty— Right  to  recover  value  of  the 
latter  which  has  been  disposed  of. 
12:602. 


e.    Procedure. 

Notice  of  intention  to  rescind — 
When  necessary. 
1:486;  12:605. 

Complaint  must  show  offer  to  re- 
fund property  or  money  received, 
1:486. 
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Fraud    must    be    clearly    estab- 
lished. 
5:78. 

Rescission  for  failure  to  pay  pur- 
chase money — Duty  of  vendor  as  to 
tender  of  deed. 
2:536. 

Resoission    of   contract    for    ex- 
change of  land — Transfer  of  liens. 
8:83. 

Accounting  as   to  rents,   profits, 
improvements  and  waste. 
4:84. 

When      rescission      denied     and 
other  relief  given. 
4:83. 

Action  by  vendee  to  rescind  and 
recover     purchase      money — Cross 
complaint   by   vendor   to   foreclose 
mortgage. 
5 :  717. 

Rescission   of   deed    for   fraud — 
Power  of  court  where  evidence  Is 
insufficient  to  avoid  it  absolutely. 
5:82. 

Adjustment  of  rents  and  expenses 
incurred  in  management  of  prop- 
erty. 

12:598. 


f.      Loss   or   waiver   of    rights. 

Right  to  rescind  may  be  lost  by 
delav 

1:51;    2:72;    3:101;    5:82. 

Right  to  rescind  may  be  lost  by 
dealing  with  the  property  after 
knowledge  of  the  fraud. 

1:49.  51;  3:97;  4:83;  12:598. 

As  to  what  delay  or  acquiescence 
will  operate  to  waive  the  right  to 
rescind. 

1:49.  51,  525;  3:97;  5:82; 
6:130;  7:80;  8:84;  12:602, 
605. 

One  who  is  in  default  in  the  per- 
formance of  his  part  of  a  contract 
can  not  have  a  rescission. 
7:77;  10:64. 


Waiver  of  right  to  rescission  by 
party  treating  contract  as  being  in 
force. 
4:856. 

Waiver  of  right  to  rescind  on  ac- 
count of  defect  in  title. 
7:858;  8:884;  9:861. 

Waiver  of   misrepresentation   as 
to  minerals  deposited. 
11:380. 

Partial  execution  of  contract  as  a 
bar. 

3:101. 

Waiver  of  right  to  assert  fraud. 
1:484;  2:72;  6:126;  7:75. 

V.     BREACH   OF  CONTRACT. 

a.     In  general. 

Breach  of  agreement  to  improve 
land  conveyed. 
1:482. 

Action  for  breach  of  grantee's 
agreement  to  pay  certain  incum- 
brances as  consideration  for  con- 
veyance of  the  land. 

•  5:957. 

Agreement  by  several  vendors  to 
convey  land  to  a  third  person — 
Contracts  between  them  releasing 
some  of  their  number  from  liability 
for  breach  of  the  contract. 
6:949. 

When  damages  proper  relief  for 
breach  of  contract. 
6:122. 

What  constitutes     a     fraudulent 
and  willful  refusal  by  a  vendor  to 
convey. 
11:652. 

Failure  of  vendor    to    perform — 
Rights  of  vendee  in  possession. 
2:710. 

• 

Breach   of   contract  by  vendee — 
Remedies  of  the  vendor. 
2:705,  706. 

Vendee  falling  to  perform — ^When 
treated  as  equitable  mortgagor  sub- 
ject to  strict  foreclosure. 
2:710. 
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b.  Action  for  breach  of  contract — 
Procedure. 

When  the  action  will  lie. 
7:70;  9:78. 

No  action  lies  for  breach  of  con- 
tract, invalid  on  account  of  Bta;tute 
of  frauds. 
9:73. 

When   demand   or   tender  necee- 
sary  to  create  a  default. 
2 :  707. 

r 

When   plaintiff  is  excused   from 
formal    tender   or   demand   on   ac- 
count  of   inability  of   third  party 
to  perform  his  contract. 
6:698. 

Showing  readiness  to  perform — 
Not  required  of  vendee  where  ven- 
dor has  conveyed  to  another. 
1:482. 

Application  for  forfeiture  is  ad- 
dressed   to    the    sound    legal  dis- 
cretion of  the  court 
7:854. 

Mutual  covenants  as  to   convey- 
ance and  payment  of  the  purchase 
money — Necessity  of  allegring  per- 
formance or  offer  to  perform. 
8:880. 

Allegation  by  plaintiff  of  perform- 
ance on  his  part — Failure  to  make 
cured,  by  denial  of  such  perform- 
ance in  the  answer. 
8:75. 

Agreement  by  vendee  to  remove 
and   reconstruct  building — Blowing 
down  of  building  by  storm,  no  de- 
fense to  action  for  damages. 
9:73. 

When  notice  required  of  exercise 
of  rights  growing  out  of  breach  of 
contract 
12:602. 

Counter  claim. 
7:70. 

Defense  based  on  mistaken  belief 
on  the  part  of  the  vendor  resulting 
from  his  negligence. 
11:60. 


Upon  foredoeure  of  contract  by 
vendor  having  right  to  forfeiture 
and  possession  for  vendee's  de- 
faults, the  decree  should  conform  to 
the  contract 
7:864. 


o.    Measure  of  damages. 

Breach  of   contract   before   pay- 
ment of  consideration. 
1:482. 

Breach    of   contract    by   vendor 
conveying  to  another. 
1:482. 

For    purchaser's   failure   to   pay 
purchase  price. 

5:78;  7:70;  9:74;  10:61. 

Delay   in  performing  a  contract 
of  eale. 
3:766. 

Repudiation   of  auction  sale  by 
purchaser. 
8:766. 


Breach    of    agreement 
'Change  of  lands. 
7:70;   11:58. 


for    ex- 


Breach  of  option  given  lessee  to 
purchase. 
6:122. 

Failure  of  lessor  to  comply  with 
stipulation     to     sell     premises    to 
lessee. 
7:70. 

Enforcement  of  a  provision  in  a 
contract  as  to  liquidated  damages. 
7:868;  12:602. 

Stipulation  in  contract  as  to  dam^ 
ages — Whether  liquidated  damages 
or  penalty. 
5:73. 

Action  by  vendor  for  breach  of 
contract — ^Afeasure  of  damages. 
2:706;   3:766. 

Failure  of  vendor  to  convey — 
Right  of  vendee  to  recover  for  im- 
provements. 

2:706;   5:73. 
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For  failure  of  vendor  to  convey. 
5:73;  7:70;  8:75;  9:74;  10:61; 
11:58. 

Refusal  of  vendor's  wife  to  join 
in  the  conveyance. 
3:766. 

Measure  of  damages  in  case  of 
inability   or   refusal   of   vendor   to 
convey  good  title. 
3:766;  12:602. 

Conveyance  by  vendor  of  lands 
to  which  he  has  no  title,  through 
mistake. 
3 :  766. 

Breach  gt  vendee's  agreement  to 
erect  buildings  of  a  specified  value. 
6:949. 

EfTect  of  it  becoming  difficult  and 
expensive  for  vendor  to  convey  with 
a  clear  title. 
10:61. 

Measure  of  damages  for  breach 
of   warranty   in   an   executed   con- 
tract of  sale. 
11:652. 

California     statute      construed — 
Failure  of  vendor  to  convey  caused 
by  refusal  of  his  wife  to  join  In  a 
deed  does  not  involve  bad  faith. 
2:706. 

Particular  cases. 
5:73;    6:122;    7:70;   11:58. 

VI.     PURCHASE   MONEY. 

a.     In  general. 

Injunction  against  transfer  or  col- 
lection of  purchase  money  notes. 
3:770;    12:600. 

Sufficiency  of  tender  of  purchase 
money  by  vendee. 
3:763. 

Waiver    of    condition    on   which 
purchase  money  must  be  paid  by 
vendee  accepting  deed. 
4:856. 

Effect  of  conveyance  by  vendee  to 
the  assignee  of  his  purchase  money 
note. 

6:949. 


Pajrment  of  purchase  money   to 
agent  of  vendor's  broker. 
12:86. 

Personal    judgment  on  purchase 
money  notes — Effect  upon  vendor's 
right  to  resort  to  the  land. 
7:862. 

Election  by  vendor  to  maintain 
action  for  purchase  money  as  a  bar 
to  his  maintaining  ejectment  for  'the 
land. 

9:862. 

In  Pennsylvania  vendor  may  en- 
force payment  by  ejectment 
1:593. 


b.     Reservation  of  title  to  secure. 

• 

Rights  and  remedies  of  the  par- 
ties. 

6:958;  7:862;  8:876.889;  9:865; 
10:818;  12:602. 

Right  of  vendor  to  annex  farther 
conditions  to  his  obligation  to  con- 
vey by  subeequent  parol  contracts 
with  the  vendee. 
6:958. 

Effect  of  conveyance  to  third  per- 
son by  vendor  retaining  title. 
7:862. 

Reservation  of  title  to  future 
crops  to  secure  payment  of  purchase 
price. 

8:889. 

Right  of  vendee  to  clear  and  Im- 
prove the  land. 
9:865. 

Effect  of  transfer  by  vendor  of 
notes  taken  for  the  purchase  money. 
9:865;  10:818. 

Passing  of  land  upon    death    of 
vendee. 
10:818. 

Vendor  retaining  title  and  also 
taking  mortgage  on  other  property. 
Application  of  doctrine  of  marshal- 
ling  securities. 
5:255. 
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c.     Action  by  vendor  to  recover. 

1.    In  general. 

As  to  when  an  action  for  pur- 
chase money  will  lie. 

4:861;     5:960;     6:955;     7:859; 
8:885;   9:862. 

Who    may    maintain    action    on 
covenant       by       purchaser       from 
grantee  to  pay  his  purchase  money 
notes. 
3:770. 

Action  for  purchase  money  may 
be  based  on  grantee's  acceptance 
of  deed. 

5:960;   9:862. 

Action   for   specific   performance 
against    vendee    to    recover    pur- 
chase money. 
9:862. 

Recovery   of  Interest. 

6:955;    7:868;    8:885;    12:600. 

Land    purchased    by    a    married 
woman   may   be   sold  for   the  pur- 
chase money  although  coi^tract  ^is 
not   enforceable   against   her. 
4:461. 

Party  not  named  in  contract  of 
sale  or  deed  not  liable  for  pur- 
chase money  on  account  of  his 
being  a  beneficiary  for  whom  the 
land  is  held  in  trust. 
8:862. 

Liability   of   vendee    taking   pos- 
session under  parol  agreement  for 
conveyance    upon    tender   of    good 
and  sufficient  deed. 
5:962;    7:860. 

Rights  of  vendor  whose  title  be- 
comes  perfect   by   adverse   posses- 
sion,  pending   the   action. 
3:770. 

Purchase   money   payable   in   in- 
stallments— Rights    of    vendor    to 
have  sale  of  land  before  maturity 
of  all   the   notes. 
3:770. 


Remedy     against     purchaser     in 
possession    who   makes    default   in 
payment  of  the  purchase  price. 
7:859. 

Sale    under    .t)ower    of    sale    In 
bond    for  v  title — Right    to    sue   for 
personal  judgment  for  balance  re- 
maining due. 
7:859. 

Foreclosure   of   purchase    money 
mortgage  and  sale  of  a  portion  of 
the   land — Effect  to  divest   vendor 
of  legal  title  to  the  remainder. 
8:885. 

Foreclosure    of    land    contract — 
Application  to  claim  of  vendor,  of 
rents   collected   by   receiver   pend- 
ing action. 
6:955. 


2.     Tender  of  deed. 

Tender   of   conveyance   of    prop- 
erty as  prerequisite  to  the  action. 
3:769;     6:955;     7:859;     9:862; 
lO.'Sie;   11:680;   12:597. 

Mere  offer  to  execute  a  deed  is 
not   sufficient   tender. 
10:594. 

Tender  of  deed  subject  to  condi- 
tions in  contract  of  sale. 
11:677. 

Action     for     purchase     money — 
What    will     excuse     vendor    from 
making  tender  of  deed. 
3:607. 

'  What  is  a  sufficient  tender  of 
deed  by  heirs  of  a  deceased  ven- 
dor who  are  under  disabilities. 

8:887. 

Purchase    money   payable   in   In- 
stallments— When    tender   of   deed 
will    not    be    required    until    action 
for    the    last   insfallment. 
10:816. 

3.    Procedure. 


Enforcement  of  the  payment  of  i     Notes  maturing  at  different  times 
purchase  4noney  by  the  foreclosure   — Proceedings  when  part  only  are 


of  a  land  contract. 
5:961. 


due. 


4 :  863. 
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Practice    governing    foreclosure 
of    land    contract    on    account    of 
failure    or    refusal    of    vendee    to 
pay    purchase    money. 
3:770. 

Complaint — Allegations  as  to  per- 
formance or  tender  of  performance. 
8:885. 

Ck)mplaint — Allegation      of     per- 
formance of  conditions  upon  which 
purchase    money   must    be    paid. 
10:816. 

Petition  need  not  allege  that  con- 
tract of  sale  was  in  writing. 
7:859. 

Delay  in  action  to  give  grantor 
time  to  perfect  his  title — Taxa- 
tion of  subsequent  costs  against 
him. 

6 :  955. 

Persons  In  adverse  possession  on 
account  of   which   rescission   of   a 
contract  of  sale  is  sought  by  the 
defendant,    proper    parties. 
3:770. 

Action  against  guardian  •  pur- 
chasing in  his  representative  ca- 
pacity— Wards  not  necessary  par- 
ties. 

7:859. 

4.    DefenaeSf  in  general. 

Outstanding  titles  and  incum- 
brances. 

3:769;    9:863. 

Defense  of  aet-off  on  account  of 
incumbrances  bought  in. 
4:864. 

Adverse   possession   of  the   land 
by   a   third   person. 
3:769. 

Inability  to  give  possession. 
3:769. 

Defense  of  coverture  by  one  who 
retains  possession. 
3:769. 

Fraudulent      representations      in 
procuring  the  contract. 
1:592;  2:713. 

False  representations  by  vendor 
as    to    proposed    Improvements    in 
the  vicinity. 
6:956. 


Fraudulent      representations 
vendor  as  to  his  title. 
9:864. 


of 


Fraudulent      representation      by 
agent  of   married    woman   vendor. 
6:956. 

Vendor's  indebtedness  to  a  third 
person  for  the  land. 
7:860. 

Breach    of   covenant   against    in- 
cumbrances. 
8:886. 

Dedication    of    a   portion   of    the 
land  for  a  public  street. 
8 :  886. 


Railroad     taking     possession 
right  of  way  across  land. 
9:863. 


of 


Failure   to   place  vendee  in   pos- 
session. 
9:863. 

Damages  for  breach  of  covenant 
of  seisin  recoverable  in  action  for 
purchase   price. 
1:489. 

Discharge  of  incumbrances  con- 
stituting breach  of  vendor's  war- 
ranty. 

10:817. 

Usury  affecting  debt  whicfl  ven- 
dee has  assumed   to  pay. 
12:600. 

Agreement  by  which  vendee  was 
to  hold   the  land  in  trust  for  cer- 
tain purposes  which  have  been  de- 
feated through  fault  of  vendor. 
6:956. 

Waiver  of  right  of  abatement  in 
purchase  price  on   account  of  pre- 
vious sale  of  trees  to  another. 
6:956. 

Recovery  of  damages  for  grant- 
ors wrongful  destruction  of  shade 
,  trees,  and  setting  over  a  partition 
fence. 

6:956. 

Damages      for     fraud — Vendee's 
.  right   to    recover,    not   waived    by 
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payment  of  part  of  tlie  purchase 
price   and   acceptance  of  deed. 
7:860. 

Defendant  may  recoup  damages 
resulting   to   him   from   the   plain- 
tiff's fraud. 
2:68. 

Vendee  cannot  set  off  costs  ex- 
pended by  him  in  resisting  an  ad- 
verse claim. 
1:692. 

Sale    of   homestead    claim    after 
improvements — Purchaser      cannot* 
defend  on  ground  that  claim  is  con- 
tested. 
1:589. 

Distribution  of   lots   among   sev- 
eral   purchasers    by   a    scheme   in 
the  nature  of  a  lottery. 
8:886. 

Breach  of  bond  for  title — Right 
of  vendee   who   has   paid   part   of 
the    purchase    money    and    retains 
possession  to  recover  damages. 
8:886. 

Failure  of  vendor  to  tender  con- 
veyance,   where    the   action   is    on 
the    first   of    several    notes    given 
for  the  purcliase  money. 
2:709. 

Failure  of  vendor  to  gfive  bond 
for    title    on    receipt    of    purchase 
money     notes,     according     to     his 
agreement. 
9:863. 

Subsequent    acquisition    by    ven- 
dee of  sherifT's  deed  to  the  prop- 
erty under  execution  sale. 
10:817. 

Supposition     that     vendor     had 
elected  to  forfeit  the  contract  for 
default    of    vendee,    which    would 
have  authorized  him  to  do  so.         I 
10:817. 


Destruction  of  building  after  pos- 
session taken  by  vendee. 
2:713. 

Wards  ratifying  a  purchase  of 
land  by  their  guardian  with  their 
funds,  cannot  defeat  vendor's 
right  to  proceed  against  the  prop- 
erty for  the  purchase  money. 
7:868. 

Plea  of  fraud  in  the  contract  of 
sale — Necessity     of     alleging     sur- 
render of  land  or  sufficient  reason 
for  not  doing  so. 
6:955. 

Abatement  of  purchase  price  on 
account    of    outstanding    inchoate 
right  of  dower. 
11:652. 

Sale  oif  platted  lots  abutting  up- 
on an  unopened  street — Abatement 
of  purchase  price  to  cover  loss 
occasioned  by  vendor's  Inability 
to  open  the  streets. 
6:954. 

A  mutual  mistake  as  to  quantity 
may  be  reformed  upon  a  counter 
claim. 
2:620. 

Necessary   allegation    of   a   plea 
setting,  up  fraud  inducing  the  pur- 
chase of  the  land  at  a  price  in  ex- 
cess of  its  value. 
2:709. 

That    the    promise    to    pay    was 
not   in   writing,   after   vendee   has 
accepted  a  conveyance. 
2:713. 


5.    Defenses — Failure  of,  or  defects 

in  title. 

Failure  of  title  as  a  defense. 
1:592;    2:126,  713;    11:680. 


Purchaser  accepting  conveyance  i  ^^ejense  of  faUure  of  title  by 
cannot  assert  statute  of  frauds  as  grantee  who  accepts  deed  without 
defense.  covenants. 

3:770.  !  10:815. 

Irregularities  by  which  grantor :  Essentials  of  a  plea  of  want  of 
obtained   his   title   from   the   state.  ,  title. 

2:713.  I  7:860. 
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Deduction  on  account  of  failure 
of  title  as  to  part  of  premiges. 
4:865;    7:860;    11:680;    12:600. 

Non-compliance  with  condition  to 
make   the   title   good. 
1:592. 

As  to  what  defects  of  title  will 
constitute  a  defense  to  an  action 
for  purchase  money — Qeneral  prin- 
ciples and  particular  cases. 

3:769;     4:865;     5:962;     6:956; 
7:860;  8:887. 

Defect  in  title — Rights  of  pur- 
chaser in  possession  under  deed 
with  covenants. 

3:769;     4:865;     5:962;     6:956; 
7:860;.  8:887;  10:817;  11:680. 

Defect  in  title — Eftect  of  tender 
of  perfect  title   by   vendor  before 
decree  is  rendered. 
4:865;   5:962. 

Waiver  of  defense  based  on  de- 
fect in  title. 
11:652. 

When  purchaser  accepting  a 
warranty  deed  may  defend  action 
on  account  of  grantor's  want  of 
Utle. 

11:109. 

Failure  of  deed  to  convey  title 
on  account  of  changes  made  at  di- 
rection of  vendee. 
9:863. 

Defect  in  title*— Burden  of  proof. 
8:887. 

Agreement  for  payment  of  pur- 
chase price  in  installments  and  ex- 
ecution of  deed  upon  payment  of 
last  installment — ^Want  of  title  not 
a  defense  to  action  to  recover  In- 
stallment, other  than  the  last  one. 
7:860. 

6.    Defenses— Deficiency    in    quan- 
tity. 

Deficiency  in  quantity  as  a  de- 
fense. 

3:769. 

Deficiency  in    quantity  as  a  de- 
fense  where  the   vendor  warrant- 
ing the  title  is  insolvent. 
5:956. 


d.    Recovery  by  vendee. 

1.    In  generai. 

As  to   when   a  vendee  may   re- 
cover purchase   money  paid--Gen- 
eral  principles  and  particular  cases. 
1:593;     2:712;     3:768;     4:866; 
6:967;    7:861;    8:885;    9:864; 
11:680;   12:600. 

Cancellation  of  bond  for  deed  for 
default,  of  vendee — Right  to  return 
of  purchase  money  paid. 
8:876. 

Parol    agreement   to    refund    in 
case  of  failure  of   title — Right  of 
vendee  to  enforce  after  execution 
of  deed. 
2:712. 

Action  to  recover  purchase 
money  paid  because  of  inability  of 
vendor  to  convey  title — Admissibil- 
ity of  evidence  to  show  defect  in 
vendor's  title. 
9:862. 

2.    lAen  for  on  the  land. 

ESquitable  lien  of  vendee  for  pur- 
chase money  which  he  is  entitled 
to  have  returned. 

2:714;  3:768;  5:959;  6:957; 
7:861;  8:888;  9:864;  11:359; 
12:607. 

Right  of  vendee  to  lien  for  pur- 
chase money  paid  when  he  cannot 
have   specific   performance. 
3:771. 

Eiquitable  lien  of  vendee  for  pur- 
chase money  paid,  upon  rescission 
of  the  contract  by  the  vendor. 
5:959. 

Lien  for  discharge  of  mortgage 
a-ssumed  as  part  of  oonsideration. 
12:607. 


VII.     VENDOR'S  LIEN, 
a.     Nature  and  creation. 

Nature  of  vendor's  lien. 
6:959. 
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History  of  the  doctrine  of  Im- 
plied lien  for  unpaid  purchase 
money,  and  status  of  the  doctrine 
in  the  United  States. 

5:953.  954;  6:959;  7:869-913; 
8:896-907. 

Statutory  provisions  and  deci- 
sions of  the  several  states  com- 
piled and  arranged  by  states,  con- 
cerning the  creation  of  a  vendor's 
lien  for  unpaid  purchase  money. 
7:869-913;  8:896-907. 

As  to  who  may  enforce  a  ven- 
dor's lien — General  principles  and 
particular  cases. 

1:444,  633;  3:771;  4:867;  5:963; 
6:959;  7:863;  8:890;  9:866; 
10:819;     11:685;     12:607. 

Right  of  vendor  who  has  con- 
veyed by  an  absolute  deed  and 
placed  his  grantee  in  possession 
to  have  an  implied  lien  for  the 
unpaid  purchase  money. 
5:952-954. 

Vendor's  lien  can  only  exist  to 
secure  the  payment  of  the  pur- 
chase   price. 

3:771;     4:867;     7:863. 

Not     necessary     that     purchase 
price    be   payable   in   money. 
3:771. 

Lien  for  breach  of  grantee's 
covenant  to  build  house  or  a  stone 
plant. 

12 :  607. 

Lien    on    manufactured     timber 
cut  by  vendee. 
12:607. 

Lien  for  a  deficiency  in  the  value 
of  goods  exchanged  for  land. 
12:607. 

Not  dependent  upon  transfer  of 
perfect  title. 
11:685. 

Vendor's  lien  upon  a  sale  of  an 
equitable  estate. 
9:866. 

Lender  of  purchase  money,  may 
have. 

3:771. 


Extending  Hen   to   house,   which 
vendor  agrees  to  erect. 
12:607. 

No  lien  in  favor  of  vendor  mak- 
ing    conveyance     to     defraud     his 
creditors. 
4:867. 

Rule  where  land  and  other  proi)- 
erty  are  sold  for  a  gross  sum. 

1:443;     3:773;     5:963;     7:863; 
9:868. 

Vendor's     lien    against    married 
woman  to  secure  her  unenforceable 
purchase  money  note. 
5:964;  8:895. 

Creation  of  vendor's  lien  to  se- 
cure vendors  support  and  mainte- 
nance. 

*    6:959;   8:890. 

An    administrator    may    reserve. 
2:717. 

It    may    include    taxes    paid    by 
the   vendor. 
1:633. 

Lien   extends   to   attorney's   fees 
stipulated  in  the  note. 
1:633;  3:774. 


Reservation  of  lien  in  deed- 
scription  of  debt. 
6:959. 


-De- 


Oonveyance  of  land  In  exchange 
for  other  property — Lien  for  defi- 
ciency in  value  of  the  property,  re- 
sulting from  fraudulent  representa- 
tions. 

6:959. 

Right  of  third  person  to  whom 
vendee  is  to  pay  purchase  money, 
to  enforce  a  lien. 

4:867;    6:959;    9:866;    10:819. 

Exchange  of  lands — Right  of 
party  discharging  incumbrance 
upon  land  received  to  have  ven- 
dor's lien  upon  land  which  he  has 
agreed  to  convey. 
7:863. 

Exchange    of   land    upon    which 
prior   vendor   holds   lien — Transfer 
of  lien  to  lands  received. 
7:863. 
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No    lien    for    damages    resulting 
from   breach   of   contract,   nor  for 
fallare    of    property    to    equal    its 
represented   valtie. 
7:863. 

Sale  of  land  held  by  entireties — 
Rights  of  wife  after  death  of  her 
husband. 
8:890. 

Agreement  by  vendee  to  pay  debt 
of  vendor  to  third  person — ^Rights 
of  vendor  as  to  lien  upon  failure 
of  vendee  to  pay  the  debt. 

8:890. 

Assignment   of   notes  by   vendee 
as   the   consideration   for   land — ^To 
what  the  vendor's  lien  extends. 
8:890. 

Promise    by    purchaser    of    dece- 
dent's real   estate  to  pay  legacy — 
Right  of  legatee  to  vendor's^  lien. 
8:890. 

Devise  to  one  on  condition  that 
he  pay  a  certain  sum  to  testator's 
executor — Right    to    vendor's    lien 
for  sum  to  be  paid. 
10:819. 

Effect  of  stipulation  in  deed  giv- 
ing  surety   of   the   grantee   an   in- 
demnifying lien  on  the  land. 
10:819. 

Creation   of  lien   by  contract  to 
set   out   trees    in    consideration    of 
receiving  the  fruit  therefrom. 
11:685. 


b.    Assignment. 

Assignability  of  vendor's  lien. 
1:555,  634;  3:772;  6:959;  8:891. 

Effect  of  assignment  of  purchase 
money  note  secured  by  vendor's 
lien. 

2:714;     3:772;     4:868;     5:957; 
6:959;   9:867;   11:685. 

Rights  of  assignees  of  several 
different  notes  secured  by  vendor's 
lien. 

4 :  868. 


Conveyance  of  legal  title  to  tae 
real  estate  by  the  vendor,  not  an 
assignment  of  his  lien. 
9:867. 

c.     Loss  or  waiver  of  lien. 

Assignment    of   purchase   money 
note  as  a  waiver  of  the  lien. 
5:957. 

Taking  other  security. 

1:634;  2:716;  8:773;  4:870; 
5:966;  6:961;  7:865;  11:685; 
12:607. 

Taking    of    mortgage    to    secure 
part  or  all  of  purchase  money. 
3:773;     4:870;     5:966;     6:961; 
7:865;   8:892;    11:685. 

Taking  a  verbal  mortgage. 
2:716. 

Taking  obligation  of  third  person 
in  payment  of  the  purchase  price. 
2:716;    9:869;    10:820;    12:607. 

*  Accepting  as  collateral  security 
purchase  money  notes,  taken  by 
the  vendee  from  a  subsequent  pur- 
chaser. 

10:820. 

Recital  in  deed  of  receipt  of  the 
consideration.r 

3:773;   4:870;   7:865. 

Barring  debt  by  statute  of  limita- 
tions. 

1:634. 

m 

Loss  of  lien  by  delay. 
3 :  773. 

Sale  of  real  and  personal  prop- 
erty together. 
3:773. 

Effect    of    waiver    procured    by 
fraud. 
4:870. 

Tender  of  the  purchase  money. 
5:966. 

Taking    Judgment    for    purchase 
money. 

5:966;   9:868. 

Renewal    or    assignment    of    the 
purchase  money  note. 
5:966;   6:961. 
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Extending   time  of  pajmeat  of 
purchase  mon^. 
7:866. 

Waiver    of   exemptlOQ    in    x^iu> 
chase  money  note. 
7:865. 

Inyalldlty  of  purchaae  monc^ 
note. 

7:866. 

Presumption  of  ooniUnuanoe  of 
Hen. 

8:892. 

Death  of  Yendee. 
8:892. 

Conveyance    by    vendor    of    the 
legal  title  to  a  third  person. 
9:868. 

Subsequent  sale  of  other  land  by 
vendee  to  his  vendor  and  taking  up 
of  his  notes  as  part  payment. 
3 :  773. 

Subsequent  contract  making  pay- 
ment of  purchase  money  uncertain 
both  as  to  time  and  amount. 
4:870. 

Joint  deed  of  trust  by  holder  of 
vendor's    Hen    and    owner    of    the 
land  given  to  secure  a  debt  to  a 
third  party. 
7:865. 

Purchase  by  vendor  of  an  undi- 
vided tract  of  land  at  a  subsequent 
partition  sale  thereof. 
8:892. 

Waiver  not  presumed  from  ven- 
dor's execution  of  deed,  after  re- 
fusal of  vendee  to  mortgage  the 
property  to  secure  the  purchase 
price. 

8:892. 

Waiver  of  right  to  enforce  Hen 
against  homestead  by  vendor  per- 
mitting proceeds  of  the  remainder 
of  the  land  to  be  applied  to  infer- 
ior liens. 
8:892. 

« Surrender  of  note  of  purchaser 
given  for  the  purchase  price  by 
assignee  of  title  bond  and  accept- 


ance of  a  new  note  executed  by  the 
purchaser  and  a  third  person. 
8:892. 

Vendor  filing   claim   against   es- 
tate of  deceased,  vendee  and   pro- 
curing an  allowance  thereof. 
8:893. 

Vendor   procuring   sale  of  other 
lands  which  he  holds  as  collateral 
security. 
9:868. 

Conveyance  by  vendee  to  his  ven- 
dor in  satisfaction  of  the  purchase 
money  debt. 
9:868. 

Lien  on  two  separate  tracts  of 
land — Effect  of  release  of  tract 
which  is  ultimately  liable  for  the 
debt. 

9:868. 

Transfer  of  purchase  money  notes 
by  vendor  who  has  gtven  bond  for 
title. 

9:868. 

Making    conveyance   to   vendee's 
wife  and  taking  his  note  for  the 
balance  of  the  purchase  money. 
10:820. 

Loss    of    lien    by    agreement   to 
take  stock  in  a  corporation  for  the 
purchase  price. 
10:821. 

Wife  joining  her  husband  in  the 
mortgaging  of  land  on  which  she 
holds  a  vendor's  Hen. 
2:716. 

Burden  of  proof  as  to  waiver  or 
loss  of  Hen. 
8:892. 

d.     Priority  of  vendor's  Hen. 

1.    In  general. 

Priority   over    rights   of    widow 
and  minor  children. 
1:634;    11:685. 

Homestead  claim. 
3:772. 

Judgment  against  purchaser. 
7:864;    9:867. 
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Priority  over  bonds  Issued  by  a 
vendee  corporation. 
11:685. 

Assignment  of  part  of  a  series  of 
notes. 
4:868. 

£>iuitable  right  of  wife  of  vendee 
to  interest  in  property  on  account 
of  having  partially  paid  for  it. 
9:867. 

Particular  cases. 
11:686. 

2.    Subsequent  mortgageeM,  and  pur- 

cTiasera. 

Enforcement  of  lien  against  sub- 
sequent mortgagee  or  purchaser. 
1:634;     2:714;     3:771;     4:870; 
5:965;   6:960;   8:891;    10:819. 

Effect   of   agreement   subordinat- 
ing the  lien  to  a  mortgage. 
3:772;   6:960. 

Vendor's  lien  on  future  crops  to 
secure  payment  of  purchase  money 
— Priority  over  subsequent  mort- 
gage. 

4:867;    7:868. 

Liability  of  grantee  of  land  sub- 
ject to  a  lien  for  part  of  the  pur- 
chase price  evidenced  by  his  grantr 
or'B  note  given  therefor. 
10:806. 

Agreement  giving  priority  to  one 
of   two   notes   equally   secured    by 
vendor's  lien — Rights  of  subsequent 
purchaser. 
10:819. 

Recorded  release  of  lien  by  ven- 
dor  after    his   assignment   of    the 
purchase    money    note — Rights    of 
subsequent  innocent  mortgagee. 
3:772. 


e.     Enforcement  of  lien. 

1.    In  general. 

Action   to   enforce  vendor's  lien 
is  of  an  equitable  nature. 
7:866. 


Power  of  court  to  establish  lien 
in  advance  of  its  enforcement. 
3:774. 

Action  by  creditor  of  vendor. 
8:894. 

Right  to  a  deficiency  judgment. 
5:967. 

Execution  for  unpaid  balance. 
8:894. 

Proof    of    consideration,    where 
deed  has  been  lost. 
12:607. 

Burden  of  proof  as  to  title. 
9:870. 

Allowance   of   further    time    for 
making  payment. 
11:686. 

Decreeing    lien    when    purchase 
money  mortgage  fails. 
4:869. 

Granting  of  lien  in  favor  of  in- 
tervening petitioner. 
9:870. 

Collateral    attack    on    judgment 
foreclosing  lien. 
7:866;   10:822. 

Vacation  of  decree  to  correct  er- 
ror In  description. 
8:894. 

Recovery  of  interest. 
6:962. 

Extending    lien    to    cover    attor- 
ney's fee  provided  for  in  the  pur- 
chase money  note. 
1:633;   3:774. 

Debt  barred  by  statute  of  limitar 
tions — ^Revival  of  debt  revives  lien. 
3:774. 

Lien  barred  by  statute  of  limita- 
tions— Eftect    of    renewal    of    note 
for  purchase  money. 
4:871. 

When  a  vendor's  lien  may  be  en- 
forced  against  a  married   woman. 
2:715. 
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Right  of  heir  to  have  lien  satis- 1      Effect   of    foreclosure    by    owner 


fled  out  of  personal  estate. 
1:555. 

Plaintiff   must   show    his   ability 
and   readiness  to  convey. 
1:634. 

Vendee      has      equitable      estate 
which  can  only  be  <ii vested  by  an 
action  against  him. 
2:716. 

May  be  enforced  against  heirs  of 
vendee  without  administration. 
2:717. 

Lien  may  be  declared  or  enforced 
without   reference   to   the   solvency 
of  the  debtor. 
3:774. 

Enforcement  against  purchaser's 
assignee  for  the  benefit  of  his  cred- 
itors. 

3 :  774. 

Enforcement  by  third  parties  who 
are  beneficiaries  of  the  contract. 
4:869. 

Enforcement   of  lien   for   one   of 
several   notes  for  purchase  money. 
5:967. 

Particular    petition    held    Insuffi- 
cient to  set  aside  decree  to  enforce 
vendor's  lien. 
5:967. 

Enforcement     of     lien     against 
lands  of  decedent  which  have  been 
partitioned  among  the  heirs. 
7:866. 

To  sustain  the  action,  there  must 
be  a  default  in  the  payment  of  the 
purchase  price. 
8:894. 

Practice    in    action    against   ten- 
ants    in     common     for     purchase 
money  due  by  them  Jointly. 
8:894. 

Procedure  where  vendee  has  sold 
portions  of  the  land  against  which 
lien  is  sought  to  be  enforced. 
7:866. 


of    one    of   two    notes   secured    by 
vendor's  lien. 
10:822. 

Action  to  foreclose  vendor's  lien 
is   proper   remedy   where   there   is 
no  provision  for  forfeiture. 
11:686. 

Right  of  vendor  to  enforce 
against  land  conveyed  to  a  third 
person. 

11:686;    12:607. 

2.    Against  suhsequent  purchasers. 

Lien  may  be  enforced  against, 
without  makfng  the  original  pur- 
chaser a  party,  if  notes  of  sub-pur- 
chaser have  been  transferred  to  the 
original  vendor. 
1:633. 

Right   of   sub-purchaser   to   have 
portion    remaining    in    vendee    ex- 
hausted first. 
1:634. 

A   bona   fide   grantee   for   value, 
not  affected  by  proceedings  to  which 
he  is  not  a  party. 
9:870. 

Right  to  enforce  lien  against  re- 
mote grantee. 
12:607. 

Enforcement  of  lien  against  sub- 
sequent purchaser. 
12:607. 

Rights  of  railroad  company  sub- 
sequently   acquiring   right   of   way 
over    land    and    making    improve- 
ments. 
6:962. 

3.    Parties  to  action. 

Different  owners  of  purchase 
money  notes  may  Join  in  the  ac- 
tion. 

7:866. 

Trustee  in  a  subsequent  deed  of 
trust. 

3:774. 

Wife  of  vendee. 

4:869:    8:894;   9:870;    10:822. 
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Holders   of   other   notes    secured 
by  the  lien. 
9 :  870. 

Other  lien  holders. 
6:962;    7:866;   11:686. 

Equitable     owner     of     purchase 
money  notes. 
8 : 894. 

Subsequent  grantee  of  vendee. 
10:822. 

All  persons  claiming  an  adverse 
interest  in  the  land. 
3:613. 

Married  woman  purchasing  prop- 
erty subject  to  the  vendor's  lien. 
8:894. 

Right  to  convene  all   parties  In- 
terested. 
11:686. 

Persons  who  did  not  Join  in  the 
deed,  and  who  were  not  named  in 
the  note. 
2:717. 

Persons    in    being,    who   are    en- 
titled to  the  land  as  remaindermen 
in  case  of  death  of  life  tenant. 
9:870. 

4.     Complaint, 

Sufficiency  of  complaint. 

2:717;     5:967;     6:962;     7:866; 
8:894;   10:822. 

Sufficiency  of  description  of  land. 
2:165. 

Necessity  of  averring  tender  of 
a  deed. 
5:967. 

Necessity   of   allegation   of   will- 
ingness to  mkke  conveyance. 
12:327. 

5.    Defenses. 

Abatement  of  price. 
3 :  774. 

Alienation  by  the  vendor. 
7:867. 

Defect  in  title. 
5:967. 


Failure  of  title. 

7:867;    10:823;    12:608. 

Statute  of  limitations. 
9:870;   12:608. 

Who  may  plead  statute  of  limi- 
tations. 
8:894. 

Debt    barred    by    the   statute   of 
limitations. 

6:962;   8:894;   10:828. 

Delay,  as  a  defense. 
9:870. 

Tender  by  vendee. 
7 :  &67. 

Breach  of  covenant  by  Insolvent 
vendor. 
9:870.  ' 

Failure  of  vendor  to  tender  per- 
formance before  suit. 
7 :  867. 

Failure  of  vendor  to  present  his 
claim    against   estate    of    deceased 
vendee. 
10:823. 

Necessity    of    specially    pleading 
defense  of  waiver  of  lien. 
10:823. 

Rights   of   purchaser   to   set  off 
judgments  against  vendor  assigned 
to  him. 
11:686. 

Action  against  married  woman — 
Invalidity   of  her  purchase  money 
note  as  a  defense. 
5:9G4;   8:895. 

Defect    In    vendor's    conveyance, 
which  he  ofTers  to  correct. 
7:867. 


6.    Sale   under   decree  foreclosing. 

Advertisement  of  sale. 
12:608. 

Discharging  prior  Hens. 
7:866. 

Decreeing  sale  for  part  of  debt 
6:962. 
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Decreeing  sale  of  part  of  prop- 
erty to  satisfy  Installment  of  pur- 
chase money  due. 
7:866. 

Title  and  rights  of  purchaser. 
8:894. 

Rule  of  caveat  emptor  applies  to 
purchaser. 
7:866. 

Purchaser  takes  subject  to  right 
of   holder    of   subsequent   vendor's 
lien  to  pay  off  the  first  lien. 
8:894. 

Sale  cannot  be   refused   because 
land  Is  of  little  value. 
11:685. 

Alabama    statute    construed — Re- 
demption— Demand. 
12:608. 


VOLUNTARY    CONVEY- 
ANCES. 

See  Fraudulent  Conveyances,  I,  d. 


WARRANTY. 

See  Covenants,  VI. 


WASTE. 


I.  What  coNSTrrxTTES  aitd  liabil- 

ity FOB, 

a.  In  general. 

b.  By  tenant. 

c.  By  cotenant. 

d.  By  life  tenant 

e.  By  mortgagor. 

II.  Remedies. 

a.  Injunction. 

b.  Action  for  damages. 


I.     WHAT    CONSTITUTES   AND 
LIABILITY    FOR. 

a.    In  general. 

Waste  defined. 
1:446. 


Removal  of  tlmlier  from  unoccu- 
pied land. 
2:718. 

Removal    of   machinery    from    a 
factory  by  receiver. 
12:611. 

Liability  of  purchaser  at  execu- 
tion sale  to  the  redemptloner  for 
waste. 
6:963. 

Cutting  of  timber  by  a  widow  In 
possesfiion  of  her  dower  estate. 
5:968. 

Sale  of  timber  by  widow  to  whom 
land  of  her  deceased  husband  has 
been  assigned  as  a  homestead  dur- 
ing her  life  or  widowhood. 
7:914. 

Mining  operations   by   owner   of 
determinable  fee. 
9:872. 

Cutting  of  timber  by  a  tenant  by 
the  curtesy. 
10:824. 

b.     By  tenant. 

What    constitutes    waste    by    a 
tenant. 
5:968. 

Liability   of   tenant  at   will    for 
waste. 
2:718. 

Right  of  a  tenant  of  a  particular 
estate  to  cut  timber. 
10:824. 

Cutting  of   timber  by  lessee  as 
waste. 

12:611. 

Cutting  openings  in  a  party  wall 
by  a  lessee. 
6:963. 

Lease     may     be     cancelled     for 
waste. 

1 :  547a. 

c.     By  cotenant. 

Liability  of  cotenant  committing 
waste. 

11:651. 
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Actions    between    cotenants    for 
waste. 
6:963. 

Injunction  against  waste. 
7:827. 

Digging  of  clay  and  manufactur- 
ing brick. 
2:718. 

Taking  of  oil  from  land  by  one 
cotenant. 
6:926. 

Mining  or  quarrying  by  one  ten- 
ant in  cx)mmon  without  consent  of 
his  cotenants. 

9:878.  I 

Measure  of  damages  for  removal 
•f  coal  by  cotenant. 
7:827. 

Amount    of    recovery    for   waste 
against  a  stranger  or  a  grantee  of 
a  cotenant. 
4:826. 

d.      By    life   tenant. 

Cutting  of  timber. 
3:775;   4:872. 

Taking  of  oil  from  the  land. 
6:963. 

Loss  occasioned  by  accidental 
fires. 

8:908. 

License  to  a  third  person  to  use 
a  temporary  road  way. 
8:910. 

Removal  of  building  and  grading 
of  city  lot  so  as  to  make  it  useful 
for  business  purposes. 
8:908. 

Life  tenant  who  may  become  the 
owner  of  the  fee  upon  the  happen- 
ing of  a  contingency — Not  subject 
to  action  for  waste;  injunction  the 
proper  remedy. 
2:718. 

e.     By  mortgagor. 

Cutting  and  removing  timber. 
9:874;   11:687. 


Use  of  clay  from  the  mortgaged 
land  for  the  manufacture  of  bricks. 
9:874. 

Removal    of    buildings    by    pur- 
chaser of  mortgagor's  equity  of  re- 
demption. 
7:914. 

Removal  of  building  from  mort- 
gaged premises — Liability  of  third 
party  consenting  to  the  use  of  the 
material  therefrom  on  his  own 
land. 

8:909. 

Waste  by  mortgagor — ^To  sustain 
injunction,   acts   must   affect   suffi- 
ciency of  the  security. 
1:448. 


II.     REMEDIES. 

a.  Injunction* 

As   to   when   mjunction   is   the 
proper  remedy  for  waste. 

3:775;   4:873;    8:910;   9:874. 

Title   required  of  plaintiff. 
4:873;  6:963. 

Facts  constituting  irreparable  In- 
jury must  be  set  out. 
2:718. 

Vendor  retaining  lien  may  sue  to 
restrain  waste. 
12:608. 

Widow  having  right  to  have  dow- 
er assigned  may  restrain  commis- 
sion of  waste. 
12:56. 

When  equity  will  enjoin  waste  by 
the  owner  of  a  determinable  fee. 
12:611. 

Michigan      statute  —  Injunction 
against     waste     upon     lands     on 
which  taxes  are  due. 
2:718. 

b.  Action   for  damages. 

Action  for  damages,  proper  rem- 
edy for  removal  of  timber  by  one 
in  adverse  possession  of  land* 
8:910. 
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Right  Of  remainderman  to  main- 
tain action  at  law  against  life  ten- 
ant. 

10:824. 

Action  by  lessor  for  waste  com- 
mitted by  the  lessee — Not  affected 
by  lease  being  within  the  statute 
of  frauds  or  his  subsequent  accept- 
ance of  a  surrender. 
5:968. 

Measure  of  damages  for  removal 
of  buildings  or  fixtures  from  mort- 
gaged premises. 
8:909;  12:611. 

California  statute  construed — Re- 
covery of  treble  damages. 
11:687. 

North  Carolina  code  construed — 
Measure  of  liability  of  tenant  in 
dower  or  other  life  tenant. 
1 :  445-447. 

Questions  for  the  Jury. 
12:611. 


Miscellaneous     statutory 
sions  construed. 
3:775;   12:611. 


provl- 


WATERS    AND    WATER 
COURSES. 


I.  In  (.enebal. 

II.  What    constitutes    a    wateb 

COURSE. 

III.  Navigable  waters. 

a.  What  are. 

b.  Title  to  and  control  ot 
c  Use  of— Rights  of  public 

d.  Dockage  line  and  wharf  rights. 

e.  Title   and   rights    of   riparian 

owners. 

IV.  Riparian^  owners,    title    and 

RIGHTS. 

a.  In  general. 

b.  Use  of  banks  and  water. 

c.  Lakes  and  still  waters. 

d.  Islands. 

e.  Fish,  oysters  and  deposits. 
t  Ice. 

g.  Accretion  and  alluTion. 

1.  In  general 

2.  Title  to. 


h.  Mills  and  mill  dams. 

1.  In  general. 

2.  Right  of  flowage. 

3.  Right  to  erect,  remove  or  re- 

store. 

V.       SUBIACE    WATERS. 

a.  What  constitutes. 

b.  Servitude    in    favor    of    upper 

estate, 
c.  Obstructing,  changing  or  in- 
creasing flow. 

1.  In  general. 

2.  Oommon  law  rule. 

3.  Ditches   and   drains. 

4.  Rights  and  liabilities  of  mu- 

nicipalities. 

5.  Rights  and  liabilities  of  rail- 

roads. 

VI.  Subterranean    and    percolat- 

ing waters.  ♦ 

a.  Ownership  and  use  of. 

b.  Springs. 

c.  Liability  for  Injury  by  or  to. 

VII.  Diversion  or  obstruction  of 

WATERS. 

a.  In  general. 

b.  Prescriptive  right  to  divert. 

c.  By  railroads. 

d.  By  municipalities. 

e.  Injunctions  against. 

f.  Action   for. 

1.  In  general. 

2.  Procedure. 

3.  Measure  of   damages. 

VIII.  Pollution  of  waters. 

a.  In  general. 

b.  By  drains  and  sewers. 

c.  By    manuifacturing    and    mln-> 

ing  operations. 

d.  Injunctions    against    and    ac- 

tions for. 


As  boundaries.  See  Boundaries 
and    Description,    III. 

Irrigation.     See  Irrigation. 

Lakes.  See  Boundaries  and  De- 
scription,  III,   d. 

Public  lands.     See  Public  Lands,  I. 


I.     IN  GENERAL. 

No  property  right  in  flowing  wa- 
ter  itself. 
2:647. 
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EiXiBtence  of  water  right  inde- 
pendent of  any  interest  in  the 
land. 

4:876. 

Contract  with  agent  of  the  state 
for  use  of  the  water  of  a  canal — 
Termination    by    abandonment    of 
the  canal  by  the   state. 
7:916. 

Right   of   occupant   of   premises 
to  have  water  supply  from  a  "water 
company  regardless  of  unpaid  wa- 
ter bills  of  previous  occupant. 
7:916. 

Power     of     state     to     authorize 
cities  to  require  drainage  of  land. 
3 :  783. 

Injury  to  riparian  rights  of  mill 
owners  by  floating  logs — ^Liability 
for  injury  and  measure  of  dam- 
ages 

10:669. 

Right  to  discharge   public  drain 
into  water  course. 
12:616. 

II.     WHAT  CONSTITUTES  A  WA- 
TER COURSE. 

What  constitutes  a  water  course 
— General  principles  and  particu- 
lar cases. 

1:635;  2:721;  3:776;  4:874; 
6:964;    8:912;    9:875;    10:825. 

Canals  and  ditches  as  water 
courses. 

11:558;    12:617. 

Natural  water  course    not  aban- 
doned by  substituting  underground 
tile  drain  for  surface  drainage. 
3:783. 

III.     NAVIGABLE  WATERS. 

a.  What   are. 

Common  law  rule  for  determin- 
ing navigability. 
1:39,  40. 

As  to  what  constitutes  navigable 
waters. 

1:33.  35,  36,  40.  635;  3:683,  778; 
4:875;  6:965;  7:732;  8:744; 
9:711;    10:672;    12:616. 


Swamp  waters  as  navigable  wa- 
ters. 

9:710. 

b.  Title  to  and   control   of. 

Title  to  and  control  of  by  the 
state. 

1:33,  35,  36;  3:678;  7:732; 
8:742;  9:711;  10:671-673; 
11:554;    12:616. 

Title  and  rights  of  riparian  own- 
ers, in  general. 
2:654. 

Title  to  islands  in  naVigable  wa- 
ters. 

3:784;  8:746;  9:711;   10:675. 

Title  to  bed  of  a  navigable  lake. 
9:710. 

Land  between  high  and  low  war 
ter  mark. 

11:553;    12:616. 

Line  of  upland. 
11:552;    12:615. 

Title  and  right  to  deposits,  oys- 
ters, etc. 
3:679. 

Rights  in  flats  or  reclaimed  land. 
12:614. 

Right  of  railroad  to  cross  navi- 
gable waters. 
10:671. 

Power  of  state  to  authorize  pri- 
vate corporation  to  dam  the  outlet 
to  a  navigable  lake. 
10:671. 

Power  of  state  owning  bed  of  a 
lake    to    dedicate    it    as    a    public 
hunting  ground. 
5:796. 

Power  of  Congress  to  close  the 
navigation  of  a  tide  water  chan- 
nel. 

10:671. 

Abatement  of  structure  on  lands 
covered   by   navigable   waters   and 
belonging  to  the  state. 
9:712. 

Contractor  making  improve* 
ments  by  permission  of  public  au- 
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thorities — Liability    for    impairing 
right  of  riparian  owner  to  take  fish 
and  ice. 
9:712. 

Title  to  submerged  lands  of  nav- 
igable fresh  water  rivers — Rule  in 
Oregon. 
3:678. 

Miscellaneous        statutes        con- 
strued. 
9 :  712. 

c.      Use    of — Rights   of   public. 

Rights  of  public  as  to  naviga- 
tion. 

6:965;  7:733;  10:671. 

Right  to  land  upon  bank  of  ripa- 
rian owner. 
1:637. 

Right  of  navigator  to  enter  upon 
riparian  lands. 
11:556. 

Rights  of  navigators  as  to  use 
of  banks  and  trees  growing  there- 
on. 

9:714. 

Use  of  the  banks  of  a  navigable 
stream  is  controlled  by  the  public. 
1:396. 

Public  easement  for  floatage. 
4:756. 

Rights  of  loggers. 

2:647,      725;       4:879;      7:738; 
8:744;  10:669;  12:622. 

Right    of    public    to    take    fish 
from   navigable  waters. 
6:965;   7:733,  736. 

Purchaser  of  bed  of  navigable 
waters  can  not  obstruct  naviga- 
tion. 

11:563. 

Public  rights  in  private  naviga- 
ble   channel    created    by    artificial 
means. 
12 :  617. 

Right   to   keep   vessel   on   shore 
between  high  and  low  water  mark 
for  an  unreasonable  time. 
3:678. 


d.  Dockage   line  and   wharf  rights. 

Rights — Powers   of   municipality. 
2:651;    11:561;    12:621. 

Eftect  of  establishment  of  dock 
lines. 

3:686. 

Rule  for  apportionment  of  dock- 
age  line  on   navigable  waters. 
2:651;    11:552;     12:621. 

Apportionment  of  shore  line  and 
shallow  water  rights  between  ad- 
joining owners. 
3:685;   6:826. 

Ferries. 
11:558;  12:621. 

Harbor  lines. 
11:553. 

Definition  of  wharf. 
3:783. 

Wharf  rights  of  riparian  owners. 
1:396;      6:824;      7:732;     8:742, 
745;  9:713;  11:652. 

Wharves     shutting    in     riparian 
owners. 
12:621. 

Rights  as  to  erection  of  wharves, 
piers  and  booms  in  aid  of  naviga- 
tion. 

6:827;    7:731. 

Right  of  owner  of  adjoining  land 
to  connect  himself  with  navigation 
by    the    erection    of    wharves    or 
channels. 
3:783. 

Right  of  riparian  owner  to  con- 
struct piers  and  landing  places. 
6:824. 

Oontrol  of   pier,   extending   into 
the   ocean   below   the  line   of  low 
water  mark. 
10:666. 

Highway  along  shore  of  naviga- 
ble waters — Right  to  use  as  a  pub- 
lic landing  place. 
8:745. 

Right-  of  riparian  owner  to  sue 
for  obstruction  or  injury  to  wharf. 
3:688. 
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e.  Title  and   rights  of  riparian 
owners. 

Title  and  rights  of  riparian  own- 
ers on  navigable  waters. 

1:33,  36,  39-41,  397;  3:684, 
684a;  €:824;  7:732;  8:742. 
744;    9:711,   712;    10:672. 

Subordinate  to  the   public  right 
of  navigation. 
6:824,  825. 

Title   to  submerged  lands  along 
navigable  waters. 
6:824. 

Reclaiming  submerged   lands. 
1:397;    2:653;   3:686. 

Title  to  unsurveyed  islands. 
1:39,  398. 

Right  to  have  "Deep  water  line" 
fixed. 

4:754. 

Rights  of  riparian  owner  as  to 
natural  flow. 

4:753;   6:818;   7:730;   9:709. 

Riparian   owners   on    meandered 
lakes. 
3:684. 

Rights  as  to  use  of  water. 
7:732. 

Right  to  dredge  adjacent  water 
privately  owned. 
9:712. 

Land   lying   between    levee    and 
river. 

4:753. 

Filling  in   and   displacing  water 
with  soil,  by  riparian  owner. 
3:684. 

Right  of  public  to  interfere  with 
riparian   rights  by  the  making  of 
public  improvements. 
6:825. 

Statute  declaring  stream  naviga- 
ble, which  is  not  navigable  In  fact 
— Effect  upon  riparian  rights. 
8 :  742. 

Boundary    of    public    street    or 
highway    by   navigable    water — ^Ri- 


parian   rights    belonging    to    the 
public. 
8:742. 

Imposing      restrictions      against 
erection  of  buildings  on  lands  ly- 
ing below  water  mark. 
10:672. 

Exclusive  occupancy  of  land  be- 
tween high  and  low  water  mark. 
4:753. 

Improvements  made  by  riparian 
owner  pursuant  to  ordinance — ^Vest- 
ed  rights. 
4:753. 

Rights  of  owner  to  uplands  in  an 
exercise  of  his  right  of  access  to 
the  channel  of  a  river. 
5:796. 

Rules  for  making  division  of  shal- 
low water   rights  between   adjoin- 
ing riparian  owners. 
3:685. 

Right   to   connect   uplands   with 
navigable    waters     by     means    of 
wharves  and  channels. 
9 :  678. 

Riparian  owner  operating  manu- 
facturing plant — Right   to   sue  for 
obstruction  of  navigation. 
1:398. 


IV.     RIPARIAN   OWNERS:   TITLE 
AND  RIGHTS. 

a.  In  general. 

Title  to  submerged  land  upon  dis- 
appearance of  water. 

10:665;    11:555;    12:615. 

Ownership  of  bank  between  high 
and  low  water  mark. 

9:709;    11:553;    12:616. 

Title  to  submerged  lands — Grant 
by  state. 

11:551;    12:613. 

Riparian  rights  constitute  prop- 
erty which  can  not  be  taken  with- 
out compensation. 

2:643-646;    4:877;    5:794,    795; 
6:822;    8:742;   9:709;   10:666. 
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Navigability  of  a  stream  created 
by  riparian  owner  erecting  a  dam 
constitutes  a  property  right. 
4:877. 

Power  of  state  over  riparian 
rights. 

5:793-795. 

Power  of  legislature  to   abolish 
riparian  rights  in  streams  of  a  cer- 
tain width. 
4:877. 

Power  of  state  to  destroy  ripa- 
rian rights  for  the  benefit  of  pri- 
vate   parties,    under   the   guise    of 
protecting   the   health. 
5:793,  794. 

Interstate  rights. 
11:556. 

Establishing   right    to   water    by 
adverse    user. 
11:556. 

Common    law — To    what    extent 
in  force  in  Nebraska. 
8:742;    9:709;    11:556. 

Washington   statute   construed — 
Application  of  the  common  law. 
6:823.. 

To  create  riparian  rights  land 
must  be  in  contact  with  the  wa- 
ter. 

6:822. 

Rights  as  to  flow  of  stream. 
1:396;    3:781;    4:880;    10:825. 

Riparian  right  to  flow  of  a  stream 
may  be  severed  from  the  land  by 
grant. 
2:649. 

Forfeiture  or  abandonment  of  ri- 
parian right  to  flowage  of  a  stream. 
11:556. 

Riparian    rights    and    obligations 
of  municipal  corporations. 
9:717;    11:561;   12:624. 

Rights  and  interest  of  lower  ri- 
parian owner  who  has  been  com- 
pensated  for   an   upper    appropria- 
tion of  water. 
8:751. 


Right   to   place   structures   in   a 
stream. 
1:396. 

Right  of  riparian  owner  to  main- 
tain fence  across  stream. 
9:709. 

Rights  of  riparian  owner  on  both 
sides  of  a  stream. 
9:709. 

Rights    of    riparian    owner    who 
adds  to  the  water  of  a  stream  from 
another  source. 
9:709. 

Rights  acquired  by  construction 
of  reservoir  or  other  means  of  stor- 
ing water. 

9:709;   11:561. 

Erection  of  reservoir  by  riparian 
owner — Liability    for    injuries    re- 
sulting therefrom. 
12:628. 

Rights  of  riparian  owner  upon  a 
stream  having  two  or  more  chan- 
nels. 

9:709. 

Title  and  rights  of  riparian  own- 
er on  stream  having  two  sets  of 
banks. 

10:668. 

Rights  of  riparian  owner  owning 
the  fee,  as  to  hunting  game  on  wa- 
ters. 

6:823. 

Rights  as  to  cutting  trees  along 
the  banks  of  a  stream. 
10:666. 

Riparian    rights    may    be    appro- 
priated to  a  public  use  under  the 
right  of  eminent  domain. 
5:795. 

Separation    of    shore    land    from 
water  rights  and  right  to  land  un- 
der water. 
3:687. 

Rights  of  lessee  of  riparian  own- 
er are  subject  to  appropriation  of 
the  waters  by  another  under  emi- 
nent domain. 
6:823. 
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A    corporation    having    a    small 
tract  of  land  on  a  stream  bought 
by  it  for  a  pumping  station  is  not 
a  riparian  owner. 
8:751. 

Right  of  riparian  owner  to 
change  course  of  stream  on  his  own 
land. 

11:556. 

Rights  of  riparian  owners  on  a 
stream  flowing  from  a  pond,  title 
to  the  bed  of  which  is  in  the  state. 
3:780. 

Extend   to   low    water   mark   on 
Ohio  River. 
2:653. 

Effect   of  intervention   of   street 
between    land    conveyed    and    the 
stream. 
2:653. 

Particular   stream    held    to   give 
rights  of  riparian  owner. 
10:666. 


b.  Use  of  banks  and  water. 

"Banks"   defined. 
1:37. 

Right  to  use  water  for  domestic 
purposes. 
12:619. 

Right  of  upper  owner  to  sell  wa- 
ter to  others. 
4:753. 

Right  of  upper  owner  as  to  use 
of   waters   for   bathing. 
10:666. 

Upper  owner   can   not  appropri- 
ate all  of  the  water  for  manufac- 
turing purposes. 
1:396. 

Right     acquired     against     upper 
owner   by   long   continued   use   of 
water. 
9:709. 

Reasonableness   of   use    a    ques- 
tion of  fact. 
9:709. 


Right  of  stAte  as  a  riparian  own- 
er to  take  waters  from  a  stream  to 
supply  state  institutions. 
10:666. 

Division  of  use  of  water  between 
upper    and    lower    proprietors    of 
manufactories,  where  it  is  insufld- 
cient  to  supply  both. 
10:666. 

Power  of  equity  to  partition  the 
use  of  water  between  opposite  ri- 
parian owners. 
5:798. 

Municipality  as  a  riparian  owner 
— Right  to  use  water  of  a  stream 
to  supply  its  inhabitants. 

3:680;     7:730;     9:717;     10:670; 
11:561;  12:624. 

Municipality  as  a  riparian  owner 
— Right  to  supply  persons  outside 
of  its  boundaries  with  water  or  to 
transport  water. 
10:670. 

Use  of  water  by  non-riparian 
owner  —  Acquiring  prescriptive 
rights. 

11 :  556. 

Rights  of  riparian  owner  who  has 
purchased  the  right  to  use  a  cer- 
tain amount  of  water. 
6:823. 


c.     Lakes   and    still    waters. 

Title  to  and  use  of. 
2:647;     6:827;     7:731;     8:743; 
9:710;    11:560;    12:620. 

Right  to  erect  building  below  low 
water  mark. 
3:678. 

Great  ponds  and  lakes  are  public 
property. 
1:637. 

A  non-navigable  inland  lake  may 
])e  private  property. 
1:41. 

Inland    lake    privately    owned — 
Rights  of  owners  of  adjacent  lands. 
2:725. 
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Title  under  a  deed  bounding  land 
by  an  artificial  pond. 
7:731. 

Meandered  lakes. 
3:684a;      5:797;      6:748»     827; 
9:710. 

d.  Islands. 

Title  to  islands. 
7:730;     8:746;     9:711;     10:666, 
676";   11:560;   12:620. 

Riparian  rights  of  owners  of  an 
island   between  two  natural  chan- 
nels in  a  river. 
3 :  688. 

Grant  by  government,  by  govern- 
ment sub-divisions,  of  surveyed  ri- 
parian lands — Title  to  islands  be- 
tween meander  line  and  thread  of 
stream. 
2 :  506. 

e.  Fish,  oysters  and  deposits. 

Ownership  of  fish. 
3:780. 

Right  to  take  fish. 
7:736;   9:715;   11:559. 

Owner    of    land    adjoining    pond 
belonging     to     another — Right     to 
take  fish. 
1 :  396. 

Right  W>  take  fish   from  waters 
on  public  lands. 
6:712. 

Acquisition  of  right  of  fishery  by 
adverse  use. 
2:650. 

Rights  as  to  oysters. 
11:559;    12:623. 

Rights  of  non-residents. 
11:226. 

Constitutionality     and    construc- 
tion of  statutes  regulating  fishing. 
11:226;  12:187,  188. 

Fishermen  not  allowed  to  enter 
upon    private    property    and    fish 
against  the  wishes  of  the  owner. 
12:188. 


f.  Ice. 

When  real  estate. 
1:111. 

Lease  of  right  to  cut 
11:336. 

Ownership  of  ice  formed  upon 
Water. 

3:679;  6:820,  821. 

Right   to   take   Ice   for   mercan- 
tile purposes. 
3:679;   9:712. 

Right  of  riparian  owner  to  ^rect 
dam  to  form  an  ice  pond. 
6:816,   821. 

Power  of   state  to   prohibit  the 
cutting  of  ice  on  navigable  waters 
except  on  certain  conditions. 
10:673. 

What  constitutes  a  valid  appro- 
priation of  ice  on  public  waters. 
10:663,  664. 

Right  to  ice  on  navigable  wa- 
ters. 

3:679;  9:712;  10:673. 

Right   to  take  Ice  from  stream, 
the  title  to  the  bed  of  which  is  in 
the  government. 
2:652. 

Construction  of  grant  of  exclu- 
sive privilege  to  take  Ice  from  a 
pond. 

7:916. 

Who  may  maintain  action  for  re- 
moval of  Ice. 
5:799. 


g.  Accretion    and   alluvion. 

1.    In  general. 

* 'Accretion"    and    "alluvion"    de- 
fined. 
1:38. 

Alluvion    and    accretion    distin- 
guished. 
3:681. 
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What  constitutes  an  accretion. 
6:828;    8:746;    9:716;    11:660; 
12:612.   ■ 

Accretion  must  form  to  the  land 
owned   by  the  riparian  owner. 
4:755. 

The  law  of  accretion  applies  to 
the  Missouri  River. 
2:49. 

Shifting  of  channel  of  boundary 
stream — Law  of  accretion  does  not 

apply. 
7:734. 

Avulsion  or  sudden  change  of 
channel. 

3:682;     4:755;     7:734;    11:550; 
12:612. 

Accretions  made  to  Islands. 
1:637;  12:612. 

Application  of  the  law  of  accre- 
tion to  swamp  and  submerged* 
lands. 

2:653;  7:734. 

If  one  of  two  conterminous  pro- 
prietors of  land  bounded  on  a  cove 
makes  new  land  by  filling  In,  It 
will  be  treated  In  all  respects  as 
alluvion  formed  by  the  natural  ac- 
tion of  the  water. 
1:43. 

2.     Title  to. 

Title  and  rights  of  riparian  own- 
er as  to  accretion  and  alluvion. 
3:681;     5:800;     6:828;     7:734; 
8:746,    747;     9:716;     10:674; 
11:550;   12:612. 

Title  of  one  claiming  under  a 
patent. 

8:747;  10:647;  12:612. 

Title  to  land  left  dry  by  the  re- 
ceding water. 

3:681;    4:755;    8:746;    11:550; 
12:459. 

Title   to   accretions   to   a  public 
street  bordering  on  a  stream. 
3:681. 

Reforming  of  land  once  washed 
away,  by  deposit 
4:755;   5:800. 


Effect  of  Increasing  accretion  by 
obstruction. 
4:755. 

Title  to  new  land  formed  as  the 
result  of  making  improvements  on 
a  water  front  by  a  municipality. 
6:828;    8:746. 

Wharf     wrongfully     built     upon 
shore  line  of  another — ^Passing  of 
title  to  as  an  accretion. 
7:734. 

Boundary  line  fixed  by  the  edge 
of   a   pond — Accretions    belong    to 
the  owner  of  the  pond. 
1:477. 

A    lease    of    riparian    land    for 
ninety-nine   years,   includes   future 
accretions. 
3:57. 

Title  and  right  where  accretion 
connects  island  with  adjoining 
land. 

3:681. 

Rights  of  holder  of  tax  deed. 
11:641. 

Division    of   alluvion   and   accre- 
tion between  adjoining  owners. 
2:653;     3:681;     7:735;     9:716; 
12:612. 

h.  Mills  and   mill   dams. 

1.    In  general. 

Erection  of  dam  above  the  navi- 
gable part  of  a  stream. 
6:824. 

Rights  of  lessee  of  water  power. 
6:967. 

Right  to  erect  flush  boards. 
9:877. 

Care  in  maintaining  mill  race. 
11:562. 

Flooding  lands   by   opening   the 
gates  of  a  dauL 
6:967. 

Right     to     remove    obstructions 
from  the  channel  of  a  mill-race. 
9 :  877. 
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Measure  of  damages  for  wrong- 
ful appropriation  of  Water  power. 
9 :  877. 

Construction  of  dam  on  naviga- 
ble stream,  navigable  only  for 
floating  logs. 

7:732;  8:744. 


Right    to    erect    dam    which 
creases  evaporation  of  stream. 
10:666. 


in- 


Right  of  owner  of  dam  and  mill 
privilege   to   drain   mill   pond  dry. 
12:625. 

Interference    with    water    power 
of  mills  already  established. 
3:779. 

Erection  of  mill  and  acquisition 
of  water  power  by  the  aid  and  co- 
operation of  adjoining  land  own- 
ers. 

10:827. 

Water  power  mill  owned  jointly 
— EfCect  of  sale  to  one  owner  by 
the  other. 
9:719. 

Right  of  mill-dam  owner  to  lower 
the  water  to  the  injury  of  a  ripa- 
rian owner. 
3:779. 

Rights  acquired  by  the  erection 
of  a  mill-dam  as  against   another 
person    subsequently    erecting    an- 
other dam. 
3:779. 

Rightful  use  of  water  by  upper 
owner — Reducing  the  amount  so  as 
to  damage  a  lower  dam  by  expos- 
ing it  to  the  sun. 
6:967. 

Right  of  municipality  to  require 
owner  of  dam  to  lower  the  water 
to  enable  it  to  repair  a  bridge  on 
a  public  highway. 
7:916. 


nation  of  by  a  proceeding  in  equity, 
and  partition. 

7:916. 

« 

Liability  to  lower  owner  for  in- 
juries resulting  from  unreasonable 
use  of  the  dam. 
8:912. 

Construction  of  statute  requlr- 
'  ing  dam.  owners  to  construct  fish 
I  ways. 

8:912. 

I 

I     Liability  for  injury  resulting  from 
dam  in  case  of  flood  or  freshet. 
12:625,  626. 

Rights  of   grantee    of    mill    site 
without  special   mention  of  water 
rights. 
1 :  398. 

Injunction     by     owner     of     dam 
against    municipality    withdrawing 
waters    from    his   dam   in   making 
public  improvements. 
6:967. 

When   injunction  will   be  issued 
between  tenants  in  common   of  a 
water   power. 
7:916. 

Injunctions  to  protect  or  enforce 
rights  as  to  mill-dams. 
11:562;  12:625. 

Measure  of  damages  for  flooding 
of  land   by  erection  of  dam. 
12:626. 

Proceedings    to    obtain    right    to 
maintain     dam     at     an     Increased 
j  height — Past  damages  not  recover- 
j  able. 

2:723. 

Construction  of  particular  grants 
.  as  to  mill-dams  and  water  rights. 
6:967;    7:916;    8:912;    10:827; 

i  11:562;  12:625. 

i 

2.     Right  of  flotoage. 


Interest  of  owner  of  a  mill  and       _,,  ... 

mill-dam    in   the    upper    waters   is  !     ^^^J^^f?  ^*^*^^^- 
property.  ;         12:625. 

7-916.  I     Interest  acquired  by  creation  of 

Ownership  of  separate  rights  in   right  of  flowage  over  premises, 
a  common   water  power — Determi-  '         10:827. 
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Acquisition  by  prescription. 
2:723;     4:878;     5:971;     9:877; 
11:562;  12:625. 

Extent   of   right   to   control    the 
use  of  land  given  by. 
4:878. 

Construction  of  statutes  author- 
izing the  fiowage  of  land. 

4:878;    10:827;    11:562;    12:625. 

Effect  of  change  of  the  channel 
of  the  streauL 
6:967. 

Reasonable  use  of  water. 
12:625. 

Statutes  construed. 
5:971;   6:967;   9:877. 

3.    Right    to    erect,   remove   or   re- 
store. 

Reservation  of  right  to  keep  and 
maintain  a  dam. 
3:779;   7:916. 

Right  to  erect  or  remove  mill- 
dam. 

9:876;  10:827;  11:562. 

Right  to  maintain  a  dam  across 
a  river  does  not  give  the  right  to 
remove  it. 
3:779. 

Injunction  against  removal  of 
dam  maintained  for  the  prescrip- 
tive   period. 

6:823;   9:722. 

Right  of  owner  of  dam  to  sell  to 
part  of  the  upper  owners  the  right 
to  destroy  it. 
8:912. 

Right  to  repair  or  restore  a  dam. 
2:723;   4:878;   7:916. 

Right   to    permanently    diminish 
flow  of  water  by  repairs  to  a  dam. 
12:619. 

Injury  to  lower  owner  resulting 
from  making  of  repairs  in  a  dam. 
7:737. 

Covenant    to    contribute    toward 
the  expense  of  keeping  a  dam  in 
repair. 
6:967. 


GrEuit   of   right   to    flood   a    part 
of  a  farm  by   erection   of  a  dam 
— ^Action   for   resulting  injuries   to 
the  remainder. 
5:971. 

Construction  of  new  dam  increas- 
ing overflow — Liability  for  dam- 
ages. 

11:563. 

License  to  maintain,  not  revoked 
by  the  destruction  of  the  dam  by  a 
freshet. 
2:723. 


V.     SURFACE  WATERS. 

a.  What  constitutes. 

As  to  what  constitutes  surface 
water. 

4:791;   8:801. 

As  to  when  the  overflow  of  a 
stream  will  be  treated  as  surface 
water. 

3:713;  4:791,793;  5:889;  6:886; 
7:782;  8:801;  11:563. 

Overflow  of  lakes. 
8:803. 

b.  Servitude  in  favor  of  upper 
estate. 

Civil  law  rule  stated  and  dis- 
cussed. 

2:719;    8:802. 

Easement  in  favor  of  upper  es- 
tate for  flowing  of  surface  waters — 
Rule  in  some  of  the  states. 

1:617;     3:713;     4:792;     5:889; 
8:802,  803;    10:727. 

Nature  and  extent  of  servitude. 
3 :  713. 

Rights  of  owner  of  upper  city 
lot. 

1:615;  8:802;  12:633. 

Servitude  does  not  extend  to 
overflow  of  river. 

3:713;  4:791,  793;  6:886. 

Collection  and  discharge  of  water 
from  roof  of  building. 
8:804. 
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Change   in   natural   channels   by 
cultivation  of  the  land — Rights  of 
lower  owner. 
3:713. 

Effect  of  acquiescence  in  flow  of 
surface  water  across  lands,  for  the 
prescriptive  period. 
1:615. 

0.     Obstructing,     changing    or    in- 
creasing  flow. 

1.    In  general. 

Right  to  change  flow  of  surface 
water  by  raising  surface  of  the 
land. 

6:888;  7:782;  12:633. 

Right  to  control  surface  water — 
Not  lost  by  failure  to  exercise  it 
7:782. 

Injury  to  crops  by  surface  water 
resulting  from  natural  causes  and 
acts    of    the    upper    owner — Proof 
required  to  establish  his  liability. 
5 :  889. 

Damages  for  obstruction  of  flow 
of  surface  water — Up  to  what  time 
they  may  be  recovered. 
8:803. 

Obstruction  of  surface  water  by 
erection  of  building. 
10:727. 

Who  may  maintain  action  for  di- 
version— Defenses. 
12:634. 

Measure  of  damages  for  unlaw- 
ful discharge  or  obstruction  of  sur- 
face water. 

11:596;  12:633. 

Asquiescence  in  diversion  of  sur- 
face water. 
11:596. 

2.    Common  law  rule. 

Rules  of  civil  and  common  law 
stated  and  distinguished. 
2:719. 

Common  law  rule — Treating  sur- 
face water  as  a  common  enemy. 
3:713;   4:793;   5:890;   8:802. 


Right  of  land  owner  to  protect 
his  property  from  the  flow  of  sur- 
face water  by  the  erection  of  bar- 
riers. 

1:617;     2:719;     6:890;     8:803; 
9:774;  11:596. 

Common  law  right  to  resist  flow 
of  surface  water — Not  upheld  to 
the  extent  of  inflicting  unreason- 
able injury. 

4:793,  794,  795;   8:803;   10:727. 

Exceptions  and  modiflcatlons  of 
common  law  rule. 

4:794,  795;  6:887;  10:727. 

Use  of  land  for  a  street  with  the 
usual    consequences    to    the   lower 
estate  is  within  the  common  law 
rights  of  an  upper  owner. 
2:719. 


3.    Ditcher   and  drains. 

Right  of  land  owner  to  drain  sur- 
face water  into  water  courses. 
3:713;     5:891;     6:888;     7:783; 
8:805. 

Right  of  upper  owner  to  change 

or  increase  flow  by  construction  of 

drains  or  other  artlflcial  means. 

1:425,  615;  2:719;  3:713;  5:889; 

6:888;     7:782,     783;     8:805; 

9:774,      775;      10:727,      728; 

11:596;  12:633. 

Agreement    between    upper    and 
lower  owner  as  to  construction  of 
ditches. 
3:713. 

Acquiring  right  to  drain  surface 
water  over  land  of  another  by  pre- 
scription. 

3:713;   7:783. 

Erection   and   maintenance  of   a 
canal — Liability    for    damages    re- 
sulting from  want  of  proper  care. 
5 :  889. 

Right  to  drain  out  pond  or  reser- 
voir of  surface  water. 
6:888;  11:597. 

Right  of  one  to  divert  surface 
water  coming  onto  his  land  from 


WATERS  AND  WATER  COURSES,  V,  c,  4—5. 


751 


his   neighbor  to  the  injury   of  a 
lower  owner. 
6:888. 

Right  of  land  owner  to  relieve 
his  land  from  surface  water  col- 
lected in  natural  depressions  by  the 
construction  of  ditches  and  drains, 
to  the  injury  of  adjacent  land. 

9:775;   10:728;   11:597;   12:633. 

Liability  of  owner  for   damages 
resulting     from     construction     of 
channel  to  conduct  surface  water. 
6:888. 

Creation   of   easements   between 
portions  of  land  by  owner  establish- 
ing channels  for  surface  water. 
3 :  713. 

Duty  of  property  owner  to  con- 
nect downspouts  and   drains  with 
municipal  sewers. 
11:596. 

Right  to  discharge  sewage  into 
a  surface  water  ditch. 
12:633. 

Rights  of  land  owner  where  wa- 
ter has  flowed  over  his  land  in  a 
well    defined    channel    for   a   long 
time.  • 
2:719. 

Rights  as  to  drainage  of  surface 
water. 

11:545;  12:484. 

4.    Rights  and  liahilitiea  of  munio- 

ipalitiea. 

Obstructing  or  increasing  flow  of 
surface  water  by  construction  of 
municipal  improvements  —  Rights 
and  liabilities. 

1:616.637;  2:720;  3:715;  6:890; 
7:785;  8:807;  9:777;  10:730; 
11:599;   12:635. 

Injuries  resulting  to  property 
from  construction  of  defective  or 
insufficient  sewers  and  drains. 

4:796;  5:893;  6:890;  7:785; 
8:807;  9:777;  10:730;  11:599. 

Individual  liability  of  municipal 
officers. 

10:731;  11:600;  12:635. 


Liability   for   failure   to   provide 
outlet  for  drain. 
3:715;   10:730. 

Improvement  of  water  course  by 
city — ^Liability  for  Injury  caused  by 
overflow. 
4:796. 

Rights  and  liabilities  as  to  pro- 
viding drainage  for  surface  water. 
5:893;   6:890;   7:785. 

Right  to  divert  surface  water 
through  exercise  of  eminent  do- 
main. 

5:893;  12:635. 

Evidence  sufficient  to  show  that 
drain  was  constructed  under  author- 
ity of  a  town. 
7:785. 

Liability  for  diversion  of  water 
by  construction  of  street  railway 
in  a  street,  authorized  by  a  city. 
10:730. 

Right  of  abutting  owner  to  ob- 
struct culvert  which  discharges  sur- 
face water  onto  his  premises  in  in- 
creased  quantity. 
10:730. 

Liability  of  city  for  wrongfully 
draining  water  on  to  land  of  an- 
other. 

10:67;    11:596. 

Measure  of  damages  for  washing 
away  land  by  diversion  of  surface 
water. 
7:785. 

5.    Rights    and    liabilities    of   rail- 
roads. 

Liability  of  railroad  for  interfer- 
ing with  flow  of  surface  waters. 
3:714,  781;  5:892;  6:889;  7:784; 
8:806;     9:776;     10:728,    729; 
11:598;  12:632,  634. 

Right  of  railroad  to  protect  its 
right  of  way  from  surface  water 
by  embankments. 

3:714;      4:794,     795;      10:729; 
11:598. 

Right  of  railroad   to   drain  sur- 
face water  off  its  right  of  way. 
12:484. 
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Care  required  of  railroad  In  con- 
structing road  bed,  .where  it  forms 
a  dam  to  obstruct  the  passage  of 
surface   water. 
6 :  889. 

When    action    accrues    for    dam- 
ages resulting  from  negligent  con- 
struction of  road  bed. 
10:729. 


crease   in   the  flow   of  a   tributary 
spring. 
10:358. 

Water     flowing     from     spring — 
Rights  of  lower  owner. 
2:649;  12:619. 


Liability  of  adjoining  owner  for 
'  draining  or  cutting  off  water  sup- 
Action  against  railroad — Defense  •  ply  of  a  spring. 


based  on  act  of  Gk)d. 
12:634. 

Injury  to  property  by  diversion 
of  surface  water  by  railroad — 
Measure  of  damages. 

5:892;    6:889;    11:598. 


Vi.     SUBTERRANEAN   AND   PER- 
COLATINQ  WATERS. 

a.  Ownership  and  use  of. 

Ownership  and  use  of  subterra- 
nean water. 

3:782;  5:970.  974;  7:915;  8:911; 
10:826;  11:689;  12:629. 

Acquiring  rights  in  by  prescrip- 
tion. 

3:782;  7:915. 

California  statute  construed — ^Ap- 
propriation of  percolating  waters. 
2 :  724. 

b.  Springs. 


3:782;    10:826. 


c.  Liability  for  injury  by  or  to. 

As  to  when  liability  exists  for 
interfering  with  or  diverting  sub- 
terranean waters. 

1:450-453;  5:974;  6:966;  7:915; 
8:911;  10:826;  11:689; 
12:629,  630. 

Liability   of  city  for  exhausting 
subterranean  waters  by  erection  of 
a  pumping  station. 
9:875;  11:689. 

Diversion    of    percolating    water 
supplying   a  lake— Rights  of  ripa- 
rian owner  on  the  lake. 
3:782. 

Maintenance  of  canal  upon  lands 
of    another — Liability    of    damages 
resulting  from  percolation  of  water. 
10:680. 


^^  ^ ,     ^  ».,  ».  .^  Artesian  wells — Liability  for  in- 

The  owner  of  land  on  which  there  j  j^J.y  ^q 


is  a  spring  of  flowing  water  has 
only  the  right  thereto  of  a  riparian 
owner. 
1:395. 

Ownership  of  springs — Right  of 
owner  of  land  to  control  sale  and 
disposition  of  water  flowing  from 
a  spring. 

3:780;  5:969,  970. 


The  owner  of  a  spring  of  flowing 
water  can  not  divert  the  water  to 
supply  a  municipality. 
1:395. 


11:689;  12:630. 

Liability  for  injury  to  a  well  by 
the  drilling  of  a  gas  well. 
2:724. 

Water  brought  upon  premises  for 
irrigation — Liability   for   injury   by 
percolation. 
1:449. 


Erection  of  reservoir  by  riparian 
owner — Liability  for  Injury  result- 
ing from  water  percolating  there- 
Ownership    of    increase    of    the   from, 
flow   of  the   stream   caused   by  in- 1         12:628. 
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VII.     DIVERSION    OR    OBSTRUC- 
TION OF  WATERS. 

a.  In  general. 

Common  law  rule  as  to  diversion 
of  waters  does  not  apply  In  Ne- 
vada. 

1:398. 

Right     to     change     channel     or 
course  of  the  stream. 
3:781;    4:880;    9:717. 

Right  of  upper  owner  to  deepen 
channel  of  stream. 
3:748. 

Liability  for  changing  channel  of 
stream  by  erection  of  dykes. 
8 :  748. 

Duty  of  riparian  owner  changing 
channel  of  water  course. 
7:737. 

Right  to  obstruct  natural   drain 
made  artificial. 
11:563. 

Right   to  take  water   artificially 
created. 
12:619. 

Liability  of  owner  for  diversion 
by  his  tenants. 
3:781. 

Liability  of  riparian  owner  for 
obstructing  a  stream  by  erection  of 
a  dam. 

1:636;  4:880;  11:563;  12:626. 

Rights  of  riparian  owner  as  to 
construction  of  barriers. 
6:829. 

Riparian  owner,  not  entitled  to 
damages    for   diversion   of   waters 
which  he  has  wrongfully  taken. 
2:649. 

Riparian  owner  willfully   divert- 
ing  water   is   liable    for   resulting 
damages,  regardless  of  negligence 
or  malice. 
3 :  781. 

The  right  to  drain  land  does  not 
confer  the  right  to  divert  the  wa- 
ters of  a  stream, 
/.^r  3:781. 


Right  to  divert  water  overflowing 
from  a  water  course  in  time  of  a 
flood. 

4:880. 

Diminution  of  stream  by  divert- 
ing    underground     waters     which 
feed  it. 
8 :  748. 

Upper    owner    interfering    with 
flow  of  water — ^Right  to  substitute 
water  from  a  new  source. 
10:676. 

Construction  of  particular  stipu- 
lation  in   deed   by   mill   owner  of 
lands  forming  the  bed  of  a  river. 
10:676. 

Erection    of    structures    to    pro- 
tect   against   diversion   of   water — 
Rights  and  liabilities  of  parties. 
1:398. 

Right  of  upper  owner  to  dam  a 
stream  to  make  a  pond  for  orna- 
mental, domestic  or  factory  pur- 
poses. 

11:563. 

Right  to  embank  against  natural 
overtiow  from  an  inland  stream. 
11:563. 

Waters  flowing  through  a  swamp 
can  not  be  diverted  by  the  drain- 
age  of  the  swamp  by   the   owner 
thereof. 
1:636. 

Diversion  of  stream  by  natural 
causes — Right  of  lower  owner  to 
enter  upon  lands  of  upper  owner 
to  restore  stream  to  Its  original 
course. 
4:758. 

The  right  of  a  riparian  owner  to 
divert  water  for  his  own  use  is 
incident  to  his  lands  and  can  not 
be  conferred  on  a  third  person  for 
the  benefit  of  non-riparian  lands. 
6:829. 

Liability  of  one  fioating  logs  for 
damages  resulting  from  the  erec- 
tion of  a  dam. 
6:829. 

Effect  of  long  acquiescence. 
1         1:636. 
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Waiver  or  loss  of  right  to  object 
to  diversloiL 
12:619. 

Illinois  statute  construed — ^Right 
of    municipality   to   fill    up    drain 
which  diverts  water  course. 
3:78L 


b.  Prescriptive  right  to  divert. 

Acquiring    prescriptive   right   to 
divert  stream. 

1:398.   636;    3:781. 

Extent  of  right  acquired  by  a  pre- 
scriptive diversion. 
6:829;    12:619. 

Acquisition  of  right   to  obstruct 
or  divert  water  by  prescriptive  use 
or  payment  of  damages. 
9:719. 

Diversion  maintained  by  upper 
owner  for  the  prescriptive  period 
which  benefits  lower  owners — ^Rlght 
of  upper  owner  to  discontinue  di- 
version or  transfer  the  privilege 
to  another. 
7:737. 

Injunction    against    removal    of 
dam  maintained   for  the   prescrip- 
tive period. 
9:722. 

Diversion    maintained     for    pre- 
scriptive  period — Right  to   restore 
water  to  its  original  state. 
1:398. 


0.  By  railroads. 

Liability  of  railroad  company 
obstructing  a  water  course  with  its 
road  bed. 

2:722;  3:714.781;  6:829;  9:720; 
10:677;  11:564;  12:627. 

Liability  of  railroads  for  damages 
resulting  from  insufficient  culverts 
or  drains. 

9:720;   10:677;   12:627. 

Obstruction  of  water  by  railroad 
— When  action  accrues. 
9:720;    10:677. 


Obstruction    of    water    by    con- 
struction of  railroad — ^Recovery  of 
present  and  prospective   damages. 
5:786, 

Obstruction   of    waters    by    con- 
struction  of   railroad — Measure   of 
damages. 
5 :  786. 

Obstruction  of  navigation  by  con- 
struction of  railroad  bridge  across 
a  navigable  stream. 
10:677. 

Indiana  statute  construed — Duty 
of   railroad    constructing    right   of 
way  across  a  stream. 
6:829. 


d.  By  municipalities. 

Liability  of  municipality  for  ob- 
struction or  diversion  of  water 
course. 

6:829;    7:737;    10:676;    11:561. 
599;    12:624. 

Right  of  municipality  to   divert 
a  stream  passing  through  Its  limits. 
3:781. 

Diversion  of  stream  for  improve- 
ment of  the  highway. 
9 :  717. 

Right  of  municipality  to  obstruct 
water  course  in  making  municipal 
improvements. 
5 : 972. 

Liability  of  city  for  changing 
course  of  natural  stream  so  as  to 
obstruct  access  to  property. 

5:893. 

« 

e.  Injunctions  against. 

Injunction  against  obstruction  or 
diversion  of  a  stream. 

2:722;     5:801;     7:737;     8:748; 
11:563. 

Several  lower  owners  may  unite 
in  an  injunction. 
1:636. 

Injunction    against    construction 
of  booms  for  logs. 
9:717.  ' 
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One   seeklnir   injunction    against 
diversion  must  show  injury. 
9 :  717. 

Injunction    against    erection    of 
embankment  which  increases  over^ 
flow  in  times  of  flood. 
10:676. 

Estoppel  to  enjoin  diversion. 
3:781. 


f.  Action  for. 

1.    In  general. 

Who  may  maintain  action. 
1:398,  636;  2:649. 

Power  of  equity  to  grant  relief 
against  obstruction  by  a  non-resi- 
dent. 

6:829;  11:563. 

Recovery  of  damages  in  separate 
actions  or  permanent  damages  in 
one  action. 
6:829. 

Wrongful  diversion  of  stream  by 
city  for  benefit   of  sewerage   sys- 
tem— Remedy  of  riparian  owner. 
6:829. 

Right  of  owner  to  sue  for  an  ob- 
struction which  is  a  matter  of  pub- 
lic concern. 
5:801. 

Injury   resulting   from   one's   ob- 
struction of  a  water  course — ^Effect 
upon    liability,    of    negligence    of 
third  person  contributing  thereto. 
5:801;   6:829. 

Obstruction  or  diversion  of  wa- 
ters as  a  public  nuisance  or  crim- 
inal offense. 

9:718;   11:563. 

Floating  logs  in  stream — Liabil- 
ity for  causing  overflow, 
9:723. 

Mandamus  to  prevent  obstruction 
of  stream. 
11:563. 

Acquiescence  in  diversion. 
11:563. 


2.    Procedure, 

Plaintiff  must  show  interest   in 
the  water. 
3:781. 

Allegation  of  use  of  'stream  by 
plaintiff. 
3:781. 

Different   overflows    as   separate 
causes  of  action. 
9:717;  12:627. 

Joint  action  by  several  riparian 
owners. 

4:880;  9:717. 

Joinder  of  defendants. 
2:537. 

Defenses. 
11:787. 

Injury  to  business  by  diversion 
of  water — ^Evidence  admissible. 
6:829. 

Action  for  injury  by  diversion  by 
means   of  a   reservoir — Benefit   to 
plaintiff  by  increase  of  volume  of 
water,  not  a  defense. 
6:829. 


3.    Measure    of   damages. 

Measure  of  damages  for  obstruc- 
tion or  diversion  of  waters. 
4:881;  9:721,  877. 

Wrongful  diversion  without  spe- 
cific damage  gives  right  to  nominal 
damages. 
8:748. 

Measure  of  damages  for  overflow- 
ing land. 

8:748;   11:563. 

Measure  of  damages  for  destruc- 
tion of  or  injury  to  grass  or  grow- 
ing crops. 

6:829;  9:721;  10:679;  12:626. 

Measure  of  damages  for  interfer- 
ence with  pleasure  resort 
6:829. 
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VIII.     POLLUTION   OF  WATERS. 

a.   In   general. 

General  rule  as  to  right  of  lower 
owner   to   have   the   water   In   its 
natural  purety. 
1:396;   11:565. 

Pollution    by    maintenance   of   a 
stable  and  stock  pens. 
4:757. 

Rights    of    upper    owner    as    to 
pasturing     stock     on     banks     of 
stream. 
2:648. 

Use  of  water  from  an  artesian 
well  to  bathe  patients  in  a  sani- 
tarium— Right  of  owner  to  permit 
water  to  flow  into  a  stream  which 
is  the  natural  water  course  for  the 
overflow  of  the  well. 
3 :  678. 

b.  By    drains    and    sewers. 

Draining   cemeteries    into   water 
course. 
5:973. 

Drainage  of  sanitarium. 
3:678;    6:830. 

Drainage   from   institution   main- 
tained by  voluntary  association  for 
the  care  of  prisoners  for  compen- 
sation. 
9:725. 

Discharge  of  city  sewage  into  wa- 
ters—Rights and  liabilities  of  mu- 
nicipality and  riparian  owner. 

2:720;  3:716;  4:796;  6:830; 
7:737;  8:749;  9:725;  10:678; 
11:565;    12:616,    631. 

c.  By    manufacturing    and    mining 
operations, 

■Pollution  of  stream  by  use  of  wa- 
ter for  manufacturing  purposes. 
5:801;    9:724;    12:631. 

Discharge  of  refuse  from  a  fac- 
tory. 

8:750;    12:631. 

Pollution  by  mining  operations 
—Rights  and  liabilities. 

4:757;   6:830;  12:484,  631. 


Detraction    from    the    purety   of 
water  by  upper  owner  using  it  for 
mining   purposes. 
3 : 678. 

Operation  of  oil  wells  rendering 
waters  of  stream  unfit  to  generate 
steam. 

12:631. 


d.  Injunctions^  against  and  actions 

for. 

Injunction  against  pollution  of 
waters. 

2:648;    3r680;    5:972;    10:679; 
11:565. 

Pollution  of  waters  as  a  public 
nuisance  or  criminal  offense. 
9:718. 

Right   of  non-riparian   owner   to 
sue  for  pollution  of  stream. 
3 :  680. 

Ehctent    of    liability    of    several 
parties  polluting  a  stream. 
11:457. 

Ability  of  plaintiff  to  procure  wa- 
ter from  another  source,  as  a  de- 
fense. 

10:679. 

Action  for  pollution  of  stream — 
Contribution  to  ix)llution  by  other 
persons  or  causes  as  a  defense. 
5:801;   11:565. 

r 
Measure  of  damages. 

11:565. 

Measure  of  damages  for  deposit- 
ing coal  mining  waste  in  a  stream. 
10:679. 


WAYS. 
See  Easements,  III,  c. 


WILLS. 


I.  In  general. 

II.  Contracts  to  devise  land. 


WILLS,  I— III,  a. 
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III.  What    constitutes    a    devise 

OF    LAND. 

a.  ForDial  requisites  of  a  will. 

b.  Lands  subject  to  devise. 

IV.  Revocation  of  wnxs. 

V.  Validity  and  constbuction  of 

WIIJ^. 

a.  €^n«ral    rules    and    principles 

governing. 

b.  Particular  words. 

c.  Designation    of    devisees — ^De- 

scription of  property. 

d.  Survivorship,      representation 

and  substitution. 

e.  Nature  of  estate  devised. 

f.  Conditions  and  restrictions. 

g.  Estates  in  trust  and  powers. 

1.  In  general. 

2.  Construction  of  powers. 

3.  Execution  of  powers. 

h.  Doctrine  of  equitable  conver- 
sion— Devises  directed  to  be 
sold. 

VI.  Rights  and  liabiuties  of  dev- 

isees  AND  LEGATEES. 

a.  In  general. 

b.  Ademption. 

c.  Election. 

d.  Legacies  as  charges  on  land. 

1.  In  general. 

2.  Intention  of  testator. 

3.  Enforcement. 

e.  Void,  lapsed  and  forfeited  de- 

vises. 


Charitable    uses.      See    Charitable 

Uses. 
Conversion  under.     See  Equity,  II. 
Devises  creating  perpetuities.    See 

Perpetuities. 
Equitable  conversion.     See  Equity, 

II.  • 

Estates  conveyed  by.    See  Estates. 
Liability  of  devisee  for  debt.     See 

Descent,  VII. 
Limitation  over.    See  Estates,  II,  b. 
Per   capita   and   per   stirpes.     See 

Descent,  V,  a. 
Perpetuities.    See  Perpetuities. 
Remainders.    See  Estates,  VI. 


I.     IN  GENERAL. 

Testamentary  power  to  be  de- 
termined by  law  where  the  land 
lies. 

5:975. 


Contest  of  will — Practice,  parties 
and  appeal. 

11:693;    12:641. 

Right  of  judgment  creditor  of  an 
heir  to  contest  the  validity  of  his 
ancestor's  will. 
7:931. 

Necessity   of   acceptance   of   de- 
vise. 

5:977. 

Rights  of  devisees  claiming  title 
to  property  under  a  will  prior  to 
its  probate. 
8:923. 

Rights  of  devisee  in  possession 
under  parol  license  during  the  life 
of  the  testator. 
3:702. 

Presumption   of  undue   influence 
from    fiduciary    relation     between 
testator  and  devisee. 
5:975. 

California     statute     construed — 
Failure  of  testator  to  provide  for 
a  child. 
6:978. 

M.     CONTRACTS  TO   DEVISE 
LAND. 

Agreement  to  devise  real  estate 
— ^Validity   and   enforcement. 

2:740;  3:784;  5:978,979;  6:968; 
7:917;  8:923;  9:879;  10:829; 
11:692;  12:638. 

Breach   of  agreement   to  devise 
real   estate   based   upon   a   consid- 
eration— Equitable  relief. 
6:979. 

ML     WHAT  CONSTITUTES  A  DE- 
VISE  OF    LAND. 

a.  Formal   requisites  of  a  will. 

No  particular  form  required. 
1:638;   4:882;   8:913. 

Substantial       compliance       with 
statutory  requirements,  necessary. 
3:793. 

Physical  annexation  of  a  codicil, 
not  necessary. 
4:882. 

Two  or  more  instruments  execut- 
ed on  the  same  day. 
4:882. 
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Sufficiency  of  particular  ImtriF 
ments  as  wills. 

1:638;     3:79S;     4:882;     8:918; 
11:690;  18:636. 

A  lease  can  not  be  probated  as  a 
will. 

6:968. 

Holographic  wills. 
9:991;  11:690;  12:686. 

Nuncupative  wills. 
11:690;  12:636. 

A  will  must  be  executed,  proved 
and  recorded  according  to  the  laws 
of  the  state  in  which  the  land  is 
situated. 
6:968. 

Attestation  and  witnesses. 
11:690;  12:637. 

Probate  and  recording  of  wills. 
12:640. 

BfTect   of   probate   of   will    filed 
in  another  state,  by  a  court  with- 
out authority. 
9:891. 

Joint  will  by  two  persons — ^When 
it  may  be  probated. 
6:968. 

b.  Lands   subject   to    dovlso. 

A  contingent  interest  in  real  es- 
tate may  be  devised. 
7:931. 

A  mere  naked  possibility,  not  de- 
visable. 
5:976. 

Homestead  not  subject  to  devise 
in  Florida. 
1:201. 


IV.     REVOCATION  OF  WILLS. 

Formal  requisites  of  revocation. 
11:691;  12:639. 

Revocation  of  Joint  will. 
12:639. 

By  cancellation  or  obliteration  of 
a  will. 

11:691;    12:639. 


Dependent  relative  revocation. 
11:691. 

What  entries  on  the  face  of  a 
will  will  operate  as  a  revocation. 
10:828. 

Codicil  operates  as,  when. 
2:732;    12:639. 

Partial  revocation  by  codlcU,  not 
extended  beyond  clear  intention  of 
testator. 

6:971.  * 

Effect  of  a  clause  of  revocation 
in  a  codicil,  which  the  testator  is 
moved  to  write  through  a  mistake 
of  fact. 
4:886. 

Revocation  of  will  by  subsequent 
marriage  of  testator  or  testatrix. 
3:793;     4:893;     7:918;     8:914; 
9:878;         10:828;         11:691; 
12:639. 

A   will   revoked   by   marriage  is 
void  for  any  purpose. 
5:975. 

Prevention  of  revocation  arising 
on   account  of  marriage   by   ante- 
nuptial   contract. 
2:739. 

By  adoption  of  child. 

1:508;     4:893;     8:914;     9:164, 
878. 

Subsequent    birth    of    child    for 
whom  no  provision  is  made. 
10:828;    11:691. 

By  subsequent  conveyance  of  the 
land  by  the  testator. 
8:914. 

Revocation    of    devise    over    by 
death    of    first    taker    before    tes- 
tator. 
8:914. 

Admissibility   of   declaratibn   ac- 
companying act  of  revocation. 
11:691. 

Will  containing  a  residuary  clause 
— Effect  of  codicil  revoking  specific 
devise,  without  making  disposition 
thereof. 
4:893. 
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win  devising  property  to  several 
as  tenants  In  coinmqp — Effect  of  re- 
vocation as  to  one  of  the  devisees 
without  making  any  disposition  of 
his  share. 
7:918. 

Construction  of  statute  requiring 
revocation  of  will  to  be  by  subse- 
quent written  Instrument  or  by  Its 
cancellation  or  destruction. 
7:918. 

Presumption  of  revocation  arising 
from  inability  to  find  a  will  once 
known  to  exist. 
2:739. 

Implication    of    revocation    from 
subsequent    changes    in    condition 
of  circumstances  of  testator. 
2:739. 

V.     VALIDITY    AND    CONSTRUC- 
TION  OF  WILLS. 

a.  General  rules  and  principles  gov- 
erning. 

Validity  of  a  devise  to  attesting 
witnesses. 
6:969. 

Uncertainty  which  will  invalidate 
a  devise. 

5:980;   8:915;    11:698. 

Presumption    of    validity    of    de- 
vise after  lapse  of  time. 
11:713. 

Will  can  not  suspend  the  owner- 
ship of  the  estate  devised. 
5:975. 

Testator   can   not   change   statu- 
tory order  of  payment  of  his  debts. 
3:793. 

Validity  of  joint  will  executed  by 
two  brothers,  revocable  at  the  will 
of  either. 
3:793. 

Action  to  construe  a  will — ^Who 
may  maintain  and  when. 
3:789;  10:83L 

Action  to  construe  a  will  can  not 
be   based   upon   facts   which  have 


not  arisen  and  the  future  existence 
of  which  is  problematical. 
4:884. 

What  law  governs. 
10:832;  12:636. 

Rights  of  after-bom  children. 
1:455;    5:980;    8:923;    10:842; 
11:709;   12:645. 

Effect  of  devise  of  Income  or 
profits  of  land. 

2:732;    9:885;    10:838. 

Supplying  or  transposing  words. 
9:88L 

Limiting  an  estate  in  fee  by  sub- 
sequent clause. 
7:920;    8:915. 

As  to  property  embraced. 
6:972;    7:923. 

Presumption  of  intention  to  avoid 
intestacy. 
11:694. 

Presumption  as  to  land  omitted 
from  will. 
12:642. 

Provision     forfeiting     estate     of 
devisee   who  contests  will. 
11 :  710. 

Intention  of  testator  as  the  polar 
star. 

3:789;    5:980;    7:921;    9:881. 

Disregarding    absurd    word    and 
grammatical    construction   to    give 
effect  to  testator's  intention. 
10:832. 

A  technical  construction  will  not 
be  adopted  to  defeat  the  obvious 
intention  of  the  testator.  , 

9:88L 

Extrinsic  evidence  of  Intention. 
11 :  706. 

Value  of  precedents  in  the  con- 
struction  of   wills. 

1:376;    3:789;   6:970;   10:833. 

Consideration  given  to  punctua- 
tion and  use  of  capitals. 
6:97L 
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Consideration  given  to  the  fact 
that  a  devise^  is  an  alien. 
7:920. 

ESffect  of  reference  to  other  in- 
struments. 

2:734;  4:886;   7:920,  931. 

Same  word  to  be  given  the  same 
meaning  in  all  parte  of  the  will. 
3:789. 

Vesting  of  estates  favored. 
6:971. 

Passing  of  after-acquired  realty. 
1:639;     2:732;     4:892;     5:977; 
7:923. 

Construction  resulting  in  partial 
intestacy  Is  to  be  avoided. 
3:789;    5:980;    7:920. 

Devise  in  equal  shares — Taking 
per  stirpes  or  per  capita. 

4:891;    7:922;    10:833;    11:697; 
12:644. 

Devise  to  a  class — At  what  time 
membership  of  class  is  to  be  de- 
termined. 

6:971;      7:920;      8:916;     9:882; 
11:701;   12:648. 

Construction    of    particular    de- 
vises as  to  vesting  of  the  estate. 
2:733;  3:300;  4:258,259;  5:287, 
288;  6:301. 

Devise  of  an  estate  in  remainder 
to  a  class — Opening  up  of  estate  to 
let  in  after-born  persons. 
9:882. 

Devise  to  a  class  as  tenants  in 
common — Effect  of  death  of  some 
of  the  members  before  the  testator. 
8:915. 

Devise  over  to  heirs  in  case  first 
taker  dies  without  issue — At  what 
date  heirs  are  to  be  determined. 
2:735;    4:888;    8:916;    12:643. 

Presumption   in  favor  of  residu- 
ary legatee. 
3:789. 

Presumption  that  testator  intend- 
ed to  dispose  of  all  his  property. 
3:789. 


Will  to  be  construed  as  of  the 
time  of  the  death  of  the  testator. 
6:980. 

Revocation  of  previous  devise  or 
disinheritance  of  heir  not  favored. 
6:971. 

Rules  governing  the  vesting  of 
devises  over. 
2:735. 

Devise  to  testator's  daughter  for 
life — Effect  of  death  before  her  of 
all  the  remainder-men  leaving  her 
as  the  next  of  kin. 
2:733. 

Conflicting  provisions  —  Weight 
given    to    clear    and    unambiguous 
provision  coming  later  in  a  will. 
7:921. 

Devise  of  a  future  interest — 
When  treated  as  an  executory  de- 
vise. 

6:971. 

Laws   of   testator's   domicil   gov- 
ern rieht  of  the  illegitimate  child 
of  devisee. 
6:971. 

What    operates    as    a    disinherit- 
ance of  a  lawful  heir. 
2:732. 

Force  and  effect  of  erroneous  re- 
citals in  will  as  to  other  disposi- 
tions of  property. 
2:734. 

Devise  by  a  testator  of  all  of  his 
property  to  a  person  not  his  child 
— Effect  as  a  disinheritance  of  his 
children. 
4:884. 

Devise    of    remainder — Effect    of 
illegality  of  Intervening  trust. 
10:832. 

Jurisdiction  of  court  to  determine 
validity   of   will   disposing   of   real 
estate  in  another  state. 
7:931. 

Power    of    one    having    absolute 
power  of  property  during  his  life 
to    devise    what    remains    at    his 
death. 
3:793. 
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Devise  of  absolute  estate — Pow- 
er of  testator  to  impose  limitations 
by  recommendation  or  request  as 
to  the  disposition  of  the  property 
by  the  devisee. 
5:986. 

Nuncupative  will---Passing  of  real 
estate  or  its  income  arising  after 
death  of  testator. 
8:913. 


Value  set  upon  land  of  testato 
How  far  binding  upon  devisee. 
8:923. 


Stipulation  for  appraisement  and 
division  of  property  by  commission- 
ers— ^At  what  date  valuation  should 
be  fixed. 
8:923. 

Status    of    creditor    accepting    a 
provision  in  a  will  in  satisfaction 
of  his  claim.' 
8:923. 

Devise  by  testator  of  one-half  of 
his  property  to  one  of  his  three 
children — Descent  of  remainder 
upon  death. of  testator  without  mak- 
ing disposition  of  it. 
10:842. 

Conveyance  of  land  by  testator 
to  one  to  whom  he  has  already  de- 
vised it — Effect  upon  stiplation  in 
will  that  devisee  is  to  pay  a  des- 
ignated part  of  a  certain  debt  ow- 
ing by  the  testator. 
10:842. 

When  provisions  by  husband  for 
wife  will  be  treated  as  cumulative. 
11:712;  12:655. 

Construction    of   devise    of   land 
conditioned  on   payment  of  taxes. 
9 :  246. 

Transfer  of  real  property  by  use 
of  the  word  "bequeath"  in  connec- 
tion with  the  word  "give." 
11:694. 

Stipulation  providing  for  distri- 
bution when  youngest  grandchild 
living  becomes  a  certain  age — To 
what  time  the  word  "living"  will 
be  referred. 
9:881. 


Devise  of  tract  of  land  assumed 
to  contain  a  certain  number  of 
acres  for  division  among  several 
devisees  in  certain  quantities — Ap- 
portionment of  excess. 
7:920. 

Clause  devising  land,  void  on  ac- 
count of  the  alienage  of  the  dev- 
iseeb,  does  not  invalidate  a  subse- 
quent clause  providing  for  the  con- 
version of  the  land  into  money  and 
payment  thereof  to  the  same  per- 
sons. 

7:931. 

Washington    statute    construed — 
Presumption  of  intestacy  of  testator 
as  to  his  children,  not  provided  for 
by  his  will. 
3:789. 

m 

Construction  of  particular  wills. 
1:639;     4:884;     5:983;      6:972, 
976;    7:923,  927,  928;     8:919, 
920;    9:886;    10:839, 

b.  Particular  words. 

Meaning  of  the  word  "lend"  when 
applied  to  real  estate. 
5:986. 

Georgia       statute       construed  — 
"Lend"  construed  as  "gift." 
2:732. 


"All   of   this   world's   goods" 
eludes  re^  estate. 
11:694. 


in- 


When  the  word  "money"  will  be 
construed  to  include  real  estate. 
3:789. 

"Legal  representatives"   may  be 
con.striied    as    meaning    lineal    de- 
scendants. 
7:920. 

"Next  of  kin." 
1 :  508. 

"Relations." 
2:732. 

Bequest    to    an    orphan    asylum 
"In"  a  city. 
10:837. 

Meaning  of  survivor. 
3:790. 
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'Residue"  of  estate. 
11:696. 

Effects." 
12:642. 


"Family." 
11:694. 


Legitimate  then  living  heirs. 
11:694. 


»» 


**Or"  may  be  construed  as  "and. 
3:789;    9:881;    10:832. 


Meaning  of  the  word  "children," 
"heirs"  and  "issue.'' 

1:375;  2:732;  3:791;  4:884; 
5:981;  7:920;  8:916;  9:882; 
10:832;    11:694,   696. 

Including         great-grandchildren 
within    the    term    "grandchildren." 
7:921. 

Devise      to     grandchild — As      to 
when  his  children  will  take  upon 
death  of  the  devisee. 
4 :  888. 

Residuary  devise  to  heirs  of  tes- 
tator— Taking    per    capita   or    per 
stirpes — Division     "between"     and 
"among'   defined  and  distinguished. 
7:922. 


Devise  of  all  the  testator's  "up- 
land"— ^Admissibility   of   parol    evi- 
dence  to   identify. 
6:969. 


»p 


Devise    to    testator's    "nephews 
-Rights  of  Illegitimate  nephew. 
5:986. 


0.     Designation   of  devisees — De- 
scription of  property. 

Sufficiency  of  description  of  dev- 
isees. 
3:785. 

Sufficiency  of  designation  of  ben- 
eficiary and  evidence  admissible  to 
identify. 
6:969. 

Effect  of  manifest  error  in   de- 
scription. 
2:732. 

Rejecting   false    parts   of    a   de- 
scription. 

4:885;   7:921;    10:832. 


Particular 
s  trued. 
2:732. 


descriptions        con- 


d.     Survivorship,  representation 
and    substitution. 

When  devisee's  children  take  to 
the  exclusion  of  grandchildren. 
2:732. 

Joint  devise — Survivor  takes  the 
whole   upon  death  of  one  of   the 
devisees. 
1:639. 

To  what  time  words  of  survivor- 
ship relate. 
5:980. 

Devise    to    several    persons    by 
name   with  words   of   survivorship 
annexed. 
7:920. 

Survivorship — ^Accrued    shares. 
12:657. 

Death  of  devisee  or  legatee  be- 
fore testator — Under  Michigan  stat- 
ute his  issue  taJces. 
2:157. 

Statute  providing  that  in  case 
devisee  dies  before  testator  his 
heirs  shall  inherit  the  property 
devised  to  him — Application  of 
statute  to  a  devise  to  a  class — 
Right  of  heirs  of  member  of  the 
class  who  is  dead  when  the  will 
is  executed. 
10:834. 

e.      Nature    of    estate   devised. 

See  also  Estates. 

Executory    devise. 
11:696. 

Equitable  interests. 
11:696;  12:643. 

Creation  of  a  defeasible  fee. 
3:792;    5:982;    7:925;    12:643. 
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Devise  over  in  case  first  taker 
dies  without  issue. 

3:792;  5:982;  6:974;  7:925; 
8:917;  9:884;  10:835;  11:700; 
12:647. 

Devise  for  life,  with  ppwer  of 
disposal — ^Estate  and  rights  of 
devisee. 

3:792;  6:975;  7:926;  8:918; 
9:883;  10:836;  11:699; 
12:646. 

Devise  of  remainder  after  termi- 
nation of  life  estate. 

3:792;  5:982;  6:973;  7:924; 
9:885,    886. 

Devise     to     children     "or     their 
heirs." 
3:789. 

Cutting   down   devise   In   fee   by 
subsequent  clause. 
6:971. 

Devi'se  of  use  and  occupancy  of 
land — Estate  passed  by. 
6:971. 

Devise  to  several  persons  by 
name — Creation  of  estate  in  com- 
mon. 

6:971. 

Absolute  devise  which  gives  cer- 
tain   persons    power    to    hold    and 
manage    the    property    during    the 
life  of  the  devisee. 
5:975. 

Devise    of    same    estate    to   two 
different      persons      in      different 
clauses  of  a  will. 
3:789. 

Devise    to    each   of   several    per- 
sons of  an  undivided  part  of  the 
fee  in  certain  lands. 
3:789. 

When  devisee  charged  with  the 
payment  of  money  will  be  held  to 
take  a  fee  simple. 
5:980. 

Devise  of  a  less  estate  than  the 
fee,  not  enlarged  because  no  dis- 
position is  made  of  the  fee. 
6:971. 


A  devisee  under  a  will  takes  sub- 
ject to  the  rights  of  the  creditors 
of  the  testator. 
6:968. 

Devise    to   a    corporation    which 
has    not    the    power    to    take    the 
property. 
6:969. 

Construction   of   statutes   provid- 
ing  that    a    devise    shall    be    con- 
strued   to    convey    all   of    the    es- 
tate of  the  testator. 
6:972;  7:923;  9j881. 

Devise    by    words    importing   an 
absolute    estate — Effect    of    subse- 
quent  clause   giving   remainder  to 
another  person. 
3:792. 

Devise  of  property  of  which  tes- 
tator died  seized  does  not  pass  pro- 
ceeds of  insurance  from  property 
not  belonging  to  him. 
11:294. 

Construction   of  particular   wills 
as  to  nature  of  estate  devised. 
1:639;     2:732;     4:884;     7:927; 
8:919;  9:885;  11:694,  695. 

f.     Conditions  and  restrict'! ens. 

General     restraint     against     the 
alienation  of  a  fee  simple  estate. 
4:887;  9:880. 

Condition  in  devise  to  be  held  In 
trust    that    the    feie    simple    shall 
never  be  sold. 
4:882. 

Condition    against    alienation    of 
fee,  except  by  will. 
9:880. 

Condition  against  alienation  for 
a  specified  time. 

7:919;    10:830;    11:705;    12:652. 

Devise    of    double     house — Con- 
struction    of     condition     avoiding 
devise  In   case   of  alienation. 
11:710. 

Condition     against     alienation — 
Effect  upon  devisee's  creditors. 
10:830. 


764 


WILLS,  ,V,  g,  1. 


\ 


Condition      exempting     property 
from    payment   of   devisee's    debts 
and  forbidding  his  incumbering  the 
same — Rights  of  creditors. 
3:789. 

A   stipulation   in   a   devise   with- 
holding the  land  from  all  liability 
for  debts  of  the  devisee  is  void. 
4:322. 

Condition  terminating  estate  if  it 
be  held  subject  to  claims  of  devi- 
see's creditors. 
12:a52. 

Stipulation  prohibiting  devisee 
from  selling  the  real  estate — Exe- 
cution of  mining  lease  as  a  viola- 
tion. 

9:492. 

Particular    stipulation    requiring 
devisee    to    care    for    testator   and 
his  wife  during  life,  held  to  be  a 
condition  precedent. 
3:793;    12:651. 

Waiver  of  condition  that  devisee 
support  his  parents. 
11:692. 

Construction    of    devise    of    land 
conditioned  on  payment  of  taxes. 
9:246. 

Conditions  in  restraint  of  mar- 
riage. 

1:521;  2:217;  5:985;  7:919: 
9:880;  10:830;  11:696.  705; 
12:647,   651. 

Devise  to  trustees  for  benefit  of 
testator's    son,    providing   for   con- 
veyance to  son  when  he  shall  be 
divorced   from  his  wife. 
7:919. 

Devise  conditioned  upon  "recon- 
ciliation  and   amity"   taking  place. 
12:651.  . 

Particular  wills. 
11:704;   12:651. 

g.     Estates  In  trust  and  powers. 

1.    In  general. 

Construction  of  trusts — Intention 
of  testator  will  be  carried  out. 
*   1:632. 


A  trust  is  not  created  by  the 
mere  expression  of  the  motive  for 
the  gift  or  words  of  recommenda- 
tion. 

2:698;  11:702;  12:649. 

Creation  of  a  precatory  trust. 
5:983;     7:927;     8:915;   11:702; 
12:649. 

Devise  of  land  to  a  trustee  with 
discretionary   power   to   convey    to 
a   third   party — Title  and   right  of 
third  party. 
5:986. 

Devise    subject    to    land    being 
held    by   another  in   trust  for   the 
beneficiary — ^Valid    though    no    es- 
tate be  conferred  upon  trustee. 
7:931. 

Construction   of  particular   wills. 
4:884;   11:702;   12:649. 

No  particular  form   of  words  is 
necessary. 
2:698. 

Creation  of  power  of  sale  by  Im- 
plication. 

2:730;     3:786;     6:979;     7:930; 
9:890;  10:841. 

Effect  of  power  of  sale  given  to 
executors  after  expiration  of  life 
estate.  * 

3:789. 

Power  of  sale  not  Invalidated  by 
invalid  provision  as  to  distribution 
of  proceeds. 
3:786. 

Implied    power    of    executors    to 
lease   lands   from   devise   of   rents 
and  profits. 
9:889. 

Power  to  mortgage  real  estate. 
9:889. 

Extinguishment    of    a    pow€V    of 
sale   by   parties   beneficially   inter- 
ested electing  to  take  the  land. 
10:841. 
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Effect  of   discharge  of  executor 
invested   with   power   to   sell   land 
and   divide    the   proceeds. 
10:841. 

Appointees    and    estate    of    ap- 
pointees. 
12 : 650. 

Direction  to  convey  to  benefi- 
ciary if  she  "should  survive  her 
present  husband"— Ri^t  of  bene- 
ficiary to  conveyance  upon  obtain- 
ing divorce. 
12:257. 

One    taking   upon   the   execution 
of   a    power    of   appointment   in   a 
will,  takes  under  the  will. 
2:736. 

Interest  and  power  existing  in 
the  same  person  over  the  same 
subject — Act  to  be  done  without 
particular  reference  to  the  power, 
applies  to  the  interest  and  not  the 
power. 
1:639. 


2.    Conatruction    of    powers. 

See   also   Executors   and   Adminis- 
trators, I,  c. 

Power  to  sell  does  not  confer  a 
power  to  mortgage. 

7:930;   9:889;   10:841. 

Power  to  sell  and  convey  real 
estate  to  pay  testator's  debts  or 
to  make  distribution  after  debts  are 
paid. 

7:930. 

Construction   of   power   given   to 
devisee    to    sell    and    reinvest    "if 
a    sale    is    advantageous." 
10:841. 

Right     of     devisee     to     exercise 
power    in    favor    of    volunteers    to 
the  exclusion  of  her  creditors. 
6:979. 

Right  of  devisee  with  power  of 
sale  to  convey  the  land  for  a  nom- 
inal consideration  or  by  way  of 
gift. 

4:889. 


Power  given  testator's  widow  to 
divide  real  estate  among  his  chil- 
dren. 

7:930. 

CJonstructlon  of  particular  pow- 
ers. 

4:889;     9:889;   10:841;   11:703; 
12:650. 


3.    Execution  of  powers. 


Execution  of  power. 
12:650. 


EiXecution   of   testamentary  pow- 


er. 


4 :  890. 


Deed  under  power — Necessity 
and  sufficiency  of  reference  to 
power. 

6:979;  7:930;  9:889. 

Necessity   of   order   of   court   di- 
recting or  approving  sale. 
3:786;    10:841. 

Sale  under  power — Right  of  one 
to  purchase  at  whose  request  the 
sale  only   can   be   made. 
10:841. 

Duty  of  purchaser  at  sale  under 
power  to  see  to  proper  application 
of  proceeds. 
7:930. 

Statute  authorizing  surviving  ex- 
ecutor to  execute  power  of  sale  is 
retroactive. 
3:786. 

Execution   of   power   by   one   ex- 
ecutor when  the  other  dies  or  re- 
nounces the  office. 
6:979. 

Execution  of  power  by  surviving 
executor — Presumption     of     death 
of  co-executor. 
3:786. 

Power  given  to  devisee  for  life 
to  appoint  to  such  uses  as  he 
might  declare  by  deed  or  will,  not 
executed  by  a  deed  absolute  on 
its  face  but  intended  as  a  mort- 
gage. 

3:786. 
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Effect  of  conveyance  containing 
no  apt  words  indicating  the  inten- 
tion   to    exercise   the   power. 
7:930. 

h.      Doctrine    of   equitable    eenver- 
sion — Devises    directed    to    be 

told. 

Doctrine  of  .equitable  conversion, 
stated    and    discussed. 
2:731;    4:249. 

Insurance    money    realized    from 
destruction  of  buildings  on  devised 
real  estate,  treated  as  real  estate. 
8:248. 

Particular  cases. 
1:112;    2:258,    259,   729;    5:261; 
6:285;    7:248;    8:249;    9:228; 
10:214;    11:708;    12:654, 

When  direction   to   sell   will  op- 
erate  as   a  conversion  of  real   es- 
tate  into    personalty. 
5:^62;   11:358. 

Effect     of     mere     discretionary 
power  to  sell  given  to  an  executor. 
6:285;    9:228. 

Effect  of  devise  being  void. 
6:285. 

Direction   to   sell  real   estate   at 
death  of  life  tenant 
3:789. 

Direction  to  sell  does  not  author- 
ize sale  in  any  other  manner  than 
that  authorized  by  the  statute. 
10:214. 


VI.     RIGHTS    AND    LIABILITIES 

OF    DEVISEES    AND 

LEGATEES. 

a.     In  general. 

Rights    and    powers   of   devisees 
and  legatees  to  be  determined  as 
of  the  date  when  the  will  becomes 
operative. 
4:888. 

Killing   of   the   testator    by    the 
devisee — Effect  upon  the  rights  of 
the  latter. 
5:976. 


Devise  of  mortgaged  land — 
Rights  of  devisee. 

1:555;  5:986;  9:891;  10:832; 
12:653. 

Liability  of  devisee  for  debts  of 
testator. 
12:653. 

Liability  of  devisee  for  debts  of 
testator — Enforcement  against  sub- 
stituted legatee. 
11:707. 

Liability  of  devisees  for  breach 
of    decedent's    covenant    occurring 
after  his  death. 
3:121. 

When    specific    devises    are    to 
bear    the    burden    of    the    general 
devise. 
2:738. 

Conveyance    by    devisee    before 
vacation  of  probate  of  will. 
12:659. 

Conveyance  of  specifically  devis- 
ed real  estate  by  testator. 
12:655. 

b.  Ademption. 

Doctrine    of    ademption    has    no 
application  to  devise  of  real  estate. 
7:918,  93L 

Ademption    of    bequest    by    con- 
veyance  of   land   to   legatee   prior 
to  testator  s  death. 
5:986. 

c.  Election. 

Devise  in  lieu  of  dower  or  oth- 
er marital  rights — ^Election  by 
survivor — General  principles  and 
statutes  construed. 

2:737;  3:787;  4:896;  5:984; 
6:977;  7:929;  8:921;  9:888; 
10:840;    11:712;    12:52.   658. 

Election  by  widow  to  take  under 
the  law — Effect  where  will  directs 
a  sale  of  the  estate. 
1:640. 

Election  must  be  both  executed 
and    filed    within    the    lifetime   of 
the  person  entitled  to  make  it 
3:787. 
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Power  of  court  to  allow  widow 
time  to  make  election. 
12 : 658. 

Acceleration     of     remainder     by 
widow     electing     to     take     dower 
rather   than  a  life   estate  devised 
to  her. 
11:712. 

Creditors  of   surviving   husband 
cannot    renounce    for   him    a   pro- 
vision in  his  wife's  will. 
8:921. 

A  widow's  election  or  failure  to 
elect  does  not  enlarge  rights  of 
judgment  creditors  of  her  hus- 
band. 

8:921. 

Contest  of  will  by  survivor  does 
not  aftect  the  right  of  election. 
10:840. 

Devise  to  wife  of  both  real  and 

personal       property — Election       to 

take  under  the  will  as  to  one  and 

under  Lhe  statute  as  to  the  other. 

6:977. 

Validity  of  election  made  before 
deputy  clerk. 
12:658, 

Election  by  infants. 
1:250;    12:658. 

Devise    directing    sale    of    lands 
and    division    of    proceeds    among 
heirs — Heirs  may  elect  to  take  the 
lands. 
2 :  737. 

One  cannot  take  a  benefit  under 
a  w^ill  and   at  the  same  time  de- 
feat its  provisions — He  must  make 
his  election. 
5:986. 

Acceptance  of  devise  or  acts  by 
devisee  recognizing  the  will — ^Ef- 
fect as  an  estoppel  against  his 
making  an  election  contrary  to 
its  provisions. 

3:788;     4:897;     5:984;     7:929; 
8:821,   922;    9:887;    12:658. 

Widow  probating  her  husband's 
will    and    qualifying    as    executrix 


does  not  tliereby  elect  to  take  un- 
der it. 

6:977;   11:73. 

f 

d.  Legacies    as    charges    on    land. 

1.    In  general. 

As   to   when   legacies   become   a 
charge  upon   land. 

3:456;  4:459,  895;  6:494; 
7:448;  8:449;  9:433;  10:398; 
11:705;    12:653. 


When     an    annuity     becomes 
lien    on    real    estate. 
2:374;    11:358. 
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Legacies    as    a    personal    charge 
on  the  devisee  or  as  a  charge  on 
the  estate  devised — Estate  and  lia- 
bility of  devisee. 
2:738. 

Devise    of    land    "in    considera- 
tion'* of  devisee  paying  a  specified 
legacy. 
7:448. 

Right  of  legatee  to  lien  where 
personalty  has  been  wasted  or 
embezzled. 

7:448;    12:653. 

Discharge    of    lien    by    sheriff's 
sale  of  land  against  the  devisee. 
7:448. 

Devisee   accepting   devise   charg- 
ed with  legacy  takes  burden  of  its 
payment. 
1:554. 

California     statute  construed — 

ESxemption  of  specific  devise  from 
payment  of  legacies. 
12:653. 

2.    Intention   of    testator. 

Intention  of  testator  as  an  ele- 
ment in  determining  whether 
legacies  are  to  be  a  charge  upon 
real  estate. 

1:554;      2:374;      4:459;     6:494; 
9:433;   10:398. 

Intention     to     charge    presumed 
from  testator's  want  of  personalty. 
8:449;  9:433;   10:398. 
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Intention    to    charge    land    pre- 
sumed   from    other    disposition    of 
personal   property. 
3:456;    4:459. 

3.    Enforcement, 

Charging    land    with    support    of 
certain      persons — Enforcing      Hen 
therefor. 
4 :  895. 

Lien  of  legacy  may  be  enforced 
In  equity. 
1:554. 


does  not  lapse  or  become  void  by 
death  of  devisee  before  the  tes- 
tator. 

10:832. 

Passing  of  devise  to  descendants 
of  devisee  in  case  of  a  devise  to 
the   relative  of  the   testator — Who 
is  a  relative. 
4:894. 

Disposition   of   lapsed   devises. 
6:980;    7:931;    10:832;    11:711, 
12:656. 


Ohio    statute    construed — Lapsed 
Legatee    may    sue    to    establish  i  devises. 


lien    after    settlement   of   estate 
1:554. 

A     devisee     selling     land     upon 
which  a  legacy  is  charged  may  be 
held   personally  liable   therefor. 
2:374. 

The     reversion     or     vested     re- 
mainder    may     be     sold     to     pay 
legacies    before    expiration    of    the 
present  estate. 
2:374. 

Sale  of  land  charged  with  the 
payment  of  a  legacy  and  retention 
by  the  grantee  of  sufficient  of  the 
purchase "  money  to  pay  the  legacy 
— Right  of  grantor  to  enforce  pay- 
ment. 

4:895. 

e.  Void,    lapsed    and    forfeited    de- 
vises. 

Forfeiture  of  devises  for  failure 
to    pay    legacies    charged    thereon. 
4:895. 

Devise  for  a  valuable  considera- 
tion   paid    by    devisee    to    another 


1:456-460. 


WITNESSES. 

See  Evidence,  IX. 


WORDS  AND  PHRASES. 

See  Definitions. 


WRIT  OF  ASSISTANCE. 

See  Judicial  Sales,  V,  e. 
See  Mortgage,  X,  1,  4. 


WRIT     OF    ENTRY     OR 
POSSESSION. 

See  Ejectment,  V. 
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